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Third  District — November  Term,  1895. 


William  HcCnrley  t.  Thomas  J.  Pitner  et  al. 

1.  AcKSOWhEl>aiSB,Ki^Officer  Taking,  Competent  to  Impeach,— The 
evidence  of  the  officer  who  takes  an  acknowledgment  of  a  chattel 
mortgage  is  competent  for  the  purpose  of  impeaching  his  official  cer- 
tificate. 

Bill  to  Foreclose  Chattel  Mortgage.  —Appeal  from  the  Circuit  Court 
of  Morgan  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1895.  Affirmed.  Opinion  filed  May 
16,  1896. 

J.  O.  Priest,  attorney  for  appellant,  contended  that  a 
chattel  mortgage,  when  duly  signed,  acknowledged  and  re- 
corded in  the  proper  county,  is  a  first  lien  as  to  all  subse- 
quent incumbrances  on  the  property  therein  described  for 
the  period  of  two  years  from  the  date  of  the  filing  of  such 
mortgage  for  record.     E.  S.  111.,  (  h  ipter  95,  Sees.  2,  3  and  4. 

It  is  not  necessary  for  the  wife  to  have  her  acknowledg- 
ment taken  to  a  chattel  mortgage  on  household  goods  in 
order  that  it  be  a  valid  mortgage,  if  it  is  clearly  shown  that 
she  joined  in  the  mortgage  with  her  husband  by  signing 
her  name  thereto.     R.  S.  111.,  Chapter  55,  Sec.  24. 

An  officer  can  not  impeacli  his  certificate  of  acknowledg- 
ment. AVright  V.  Bundy,  11  Ind.  308;  Stone  v.  Montgom- 
ery, 35  Miss.  83;  Garth  v.  Font,  15  Lea  (Tenn.)  GS3. 
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KioHARD  Yates,  attorney  for  appellees. 

Is  the  evidence  of  the  officer  who  has  certified  to  the  ac- 
knowledgment  admissible  to  impeach  his  certificate? 

Taking  an  acknowledgment  is  a  ministerial  act.  1  Jones 
on  Mortgages,  Sec.  535,  page  404. 

The  notion  that  a  certificate  has  the  force  of  a  judicial 
determination  is  not  tenable,  for  the  examination  i&exjparte, 
Abbott's  Trial  Evidence,  page  175,  note  6. 

A  certificate  of  acknowledgment,  which  is  correct  in  forjn 
and  is  apparently  executed  by  one  authorized  to  aet  in  the 
matter,  whatever  his  jurisdiction,  is  sufficient  to  admit  the 
deed  to  record  and  is  j)rima,  facie  good,  but  not  conclu- 
sive. It  may  be  shown  that  the  deed  was  never,  in  fact,  exe- 
cuted or  delivered.  1  Jones  on  Mortgages,  Sec.  248,  page 
239;  McDonnell  v.  Stewart,  63  111.  538. 

A  proper  certificate  of  acknowledgment  is  prima  fame 
evidence,  but  it  is  not  conclusive  and  may  be  rebutted. 
Jackson  v.  Perkins,  2  Wend.  308. 

If. the  officer  taking  the  acknowledgment  certified  that 
he  knows  the  parties  by  whom  the  indorsement  purports 
to  be  executed,  when  in  fact,  he  did  not,  his  certificate, 
thoM!^  prima  facie  valid,  upon  proof  of  this  fact,  is  a  null- 
ity. 1  Jones  on  Mo/tgages,  Sec.  537,  page  404;  Watson  v. 
Campbell,  28  Barb.  (N.  Y.)  421. 

The  evidence  of  the  officer  is  competent  to  impeach  his 
own  certificate.  See  Suffern  &  Galloway  v.  Butler  and 
Butler,  4  C.  E.  Green,  (N.  J.  Eq.)  209;  Tooker  v.  Sloan,  3 
Stewart  (K  Y.  Eq.)  399;  O'Neil  v.  Webster,  150  Mass.  572; 
23  N.  E.  Rep.  235;  Grider  v.  American,  etc.,  Co.  (Ala.)  2  So. 
Rep.  779;  LeMennager  v.  Hamilton  (Cal.),  35  Pa.  Rep.  1055; 
Sisters  of  Loretto  v.  Catholic  Bishop,  86  111.  174;  Lowell  et 
al.  V.  Wren,  80  111.  236;  McDowell  et  al.  v.  Stewart,  83  111. 
638;  Berdel  v.  Egan,  125  III.  302. 

Mr,  Presiding  Justice  Pleasants  delivered  the  opinion 
OP  THE  Court. 

Appellees  filed  the  original  bill  herein  to  foreclose  a 
chattel  mortgage  of  household  furniture  executed  by  Eugene 
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F.  Voorhies  and  his  wife  to  complainants,  to  indemnify 
them  as  sureties  upon  a  promissory  note  of  the  mortgagor 
which  they  were  compelled  to  pay.  Appellant/who  was  a 
party  defendant,  filed  a  cross-bill  setting  up  a  prior  mort* 
gage  upon  a  part  of  the  same  property,  which  the  court  be- 
low hold  void  as  against  them  on  the  ground  that  the  wife 
of  Voorhies  did  not  join  in  the  execution  of  it,  as  required 
bv  the  statute. 

The  oIKcer  who  certified  to  her  acknowledgment  testi- 
fied that  she  did  not  in  fact  appear  before  him  or  acknowl- 
edge the  execution  of  it;  and  the  controlling  question  in  the 
case  is  whether  he  was  competent  as  a  witness  to  impeach 
his  official  certificate.  We  think  the  rule  declared  by  the 
authorities  generally,  as  applicable  to  the  situation  here, 
makes  him  competent,  leaving  the  question  of  the  weight 
of  his  testimony  to  the  judgiAent  of  the  trier.  The  certifi- 
cate is  the  act  of  a  ministerial  officer  and  not  conclusive  like 
a  judicial  record,  and  does  not  estop  him  as  between  these 
parties.  The  Illinois  cases  examined  are  Lowell  v.  Wren, 
80  111.  238;  McDowell  v.  Stewart,  63  Id.  538;  Sisters  of  Lor- 
etto  V.  Catholic  Bishop,  86  Id.  174;  Berdel  v.  Egan,  125  Id. 
302.  Numerous  cases  from  other  States  arecited  and  quoted 
from  in  the  brief  for  appellees. 

The  chancellor  held  that  the  library  (excepting  bibles 
and  school  books)  was  not  household  furniture,  but  no  cross- 
error  is  assigned  on  that  holding,  and  we  do  not  consider 
the  question*    The  decree  will  be  affirmed. 


F.  M.  Walton  et  al.  y.  J.  H.  Gernand. 

1.  Lachbs— TTTien  not  a  Defence  to  a  BondL^A  bailder  executed  a 
bond  conditioned  to  save  and  keep  harmless  the  owner  from  aU  loss  and 
liability  above  the  ^  contract  price  of  the  building;  upon  settlement 
there  waB  a  suit  for  a  sub-contractor's  lien  pending,  which  the  builder 
agreed  to  attend  to.  The  owner  paid  him  the  full  contract  price  and 
went  East,  leaving  the  matter  with  the  builder,  who  let  the  suit  go  by 
default.    In  a  suit  on  the  bond,  the  defendant  set  up  the  failure  of  the 
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owner  to  answer  the  petition  lor  a  lien  as  laches  as  a  def ense,  but  a  re- 
covery by  the  plaintiff  was  sustained. 

Debt,  on  a  l)uilder8*  bond.  Appeal  from  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Fbrdinani>  Bookw alter,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1805.  AfBrnied.  Opinion 
filed  May  16,  1896. 

Salmans  &  Draper,  attorneys  for  appellants. 
J.  W.  Keeslab,  attorney  for  appellee. 

Mr.  Presiding  Justice  Pleasants  deuvered  the  opinion 
OF  the  Court. 

This  was  an  action  of  debt  brought  on  a  bond,  executed 
to  appellee  by^  appellant  Walton  as  principal,  and  the  other 
appellants  as  sureties,  in  the  penal  sura  of  $6,000.  It  recited 
that  Walton  had  entered  into  a  written  contract  with  appel- 
lee to  remodel  and  enlarge  a  certain  building  of  appellee 
according  to  certain  plans  and  specifications,  jand  the  con- 
dition was  that  he  should  save  and  keep  harmless  the  said 
appellee  from  all  loss  and  liability  above  the  contract  price. 
He  did  the  work  accordingly  and  received  the  full  contract 
price.  John  Burton,  as  a  sub-contractor,  furnished  to  Wal- 
ton some  material  for  said  work,  on  which  he  claimed  a 
balance  of  $277,  which  Walton  disputed  and  refused  to  pay. 
Burton  gave  notice  of  it  to  appellee  and  filed  his  claim  to  a 
lien  upon  the  building  therefor,  and  his  petition  to  have  it 
so  declared  and  adjudged,  making  appellee  and  Walton  par- 
ties defendant.  Walton  answered,  contesting  the  claim, 
but  appellee  did  not  and  was  defaulted.  On  a  hearing  upon 
the  pleadings  and  the  master's  conclusions  of  fact  and  law 
reported  the  court  decreed  in  favor  of  Burton  for  $277.09, 
interests  and  costs,  for  which  the  building  was  sold  by  the 
master  under  said  decree,  and  appellee  was  obliged  to  pa}'' 
and  did  pay,  to  redeem  it,  the  sum  of  $354.33. 

The  verdict  in  this  case  was  for  $354.50  damages,  on 
which  judgement  was  rendered. 

It  is  insisted  that  the  failure  of  appellee  to  answer  the  po- 
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tition  for  a  lien  is  such  laches  as  should  bar  a  recovery  in 
this  action.  To  which  he  replied  that  he  was  relieved  of 
that  duty  specifically  by  the  express  undertaking  of  ap- 
pellant; and  that,  we  think,  is  the  only  question  presented 
by  the  record. 

The  evidence  shows  that  when  they  were  agreeing  on 
this  settlement  appellee  called  Walton's  attention  to  this 
Burton  claim  that  had  been  filed  and  proposed  to  retain 
$500  of  the  contract  price  to  meet  it,  but  Walton  said  he 
would  attend  to  that  and  appellee  should  have  no  trouble 
about  it;  that  if  he  paid  the  contract  price  in  full  he  could 
retain  the  bond  for  his  security  and  it  should  not  cost  him 
a  cent.  Appellee  accordingly  did  pay  it,  and  went  East, 
leaving  the  matter  with  Walton.  In  his  absence  the  default 
was  taken  against  him,  the  case  heard  on  the  petition, 
answer  of  Burton  and  proofs,  the  decree  made  and  the 
property  sold.  Appellee  knew  nothing  of  the  defense  to 
Burton's  claim,  which  was  founded  on  matter  outside  of  or 
in  addition  to  the  written  agreement  between  Burton  and 
Walton.  As  between  him  and  Walton  there  was  no  occa- 
sion for  his  appearance  and  defense.  The  claim  was  estab- 
lished against  all  the  resistance  made  by  Walton  with  the 
aid  of  able  counsel,  and  he  should  not  complain  that  appel- 
lee, upon  the  faith  of  his  promise,  refrained  from  making 
additional  expense  to  fall  ultimately  upon  him.  We  think 
the  verdict  was  justified  by  the  proof  and  the  judgment 
will  be  affirmed. 
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1.  Railroad  Companies— TTTierc  Not  Liable  for  J?Yrca.— -In  order  to 
render  a  railroad  company  liable  for  damage  done  by  fire  escaping  from 
its  engines,  its  negligence  in  permitting  fire  to  escape  must  consist  in 
the  failure  to  employ  propar  means  and  appliances  to  prevent  it  as  far 
as  is  reasonably  practicable,  or  in  the  proper  handling  of  such  means. 
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2.  SxuE—Comtrtiction  of  the  Statute.— The  act  of  March  29,  1869, 
makes  the  fact  that  a  fire  is  communicated  by  a  locomotiTe  engine 
while  upon  or  passing  along  a  railroad,  pritna  facie  evidence  to  charge 
the  company  with  negligence;  but  as  no  device  is  known  by  means  of 
which;  however  managed,  the  escape  of  fire  can  be  absolutely  pre- 
vented, such  prima  fade  evidence  may  be  rebutted  and  overcome  by 
sufficient  proof  that  there  was  no  negligence,  either  in  the  employment 
of  improper  means  and  appliances  or  in  the  improper  handling  of  such 
means. 

3.  Evidence — Qf  Fire  Escaping  from  Other  Engines— Befmttal. — 
In  an  action  for  damages  caused  by  fire  escaping  from  an  engine,  the 
fact  that  fire  escaped  from  other  engines  of  the  company,  although 
of  the  same  make  and  equipped  with  the  same  appliances  to  prevent 
such  escape,  is  not  competent  to  rebut  tlie  direct  and  positive  evidence 
of  the  actual  condition  and  management  of  the  particular  engine  on 
the  occasion  in  question. 

« 

Trespass  on  the  Case.— Damage  from  fires.  Error  to  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judge, 
presiding.  Heard  in  this  com*t  at  the  November  term,  1895.  Affirmed. 
Opinion  filed  May  16, 1896. 

Lawbencb  &  Lawrence,  E.  Winter,  D.  J.  Schuyler,  and 
C.  W.  GuMFiKLD,  attorneys  for  plaintiff  in  error. 

It  appearing  from  the  evidence  of  the  defendant  that  all 
its  engines  were  equipped  with  the  same  appliance  to  pre- 
vent the  escape  of  fire  and  the  same  size  and  mesh  netting, 
it  was  competent  for  plaintiff  to  show  in  rebuttal  that  other 
fires  had  been  set  out  by  defendant's  engine  at  other  times 
in  the  immediate  vicinity  of  the  elevator  both  before  and 
after  it  was  destroyed.  The  Grand  Trunk  R.  R,  Co.  v.  Rich- 
ardson et  al.,  91  [J.  S.  470;  Piggott  v.  Eastern  Counties  R.  R. 
Co.,  3  Manning,  Granger  &  Scott,  228;  111.  Cent.  R.  R.  Co. 
V.  McClelland,  42  111.  358;  Field  v.  N.  Y.  C.  R.  R.,  32  K  Y. 
339;  B.  R.  R.  v.  Rogers,  for  use,  etc.,  76  Va.  443;  A.  &  E.  R. 
R.  V.  Gantt,  39  Md.  115;  Henry  v.  So.  Pac.  R.  R.  Co.,  50  Cal. 
176;  Hoyt  v.  Jeffers,  30  Mich.  181;  Haseltine  v.  Concord  R. 
Co.,  35  Am.  &  Eng.  R.  R.  Cases,  236;  M.  P.  R,  Co.  v.  Kin- 
caid,  29  Kan.  654;  St.  Joseph  &  D.  C.  R.  Co.  v.  Chase,  11 
Kan.  47;  Longbaugh  v.V.C.  &  T.R.Co.,9  Nev.  271;  Gulf 
C.  &  S.  Fe.  Ry.  Co.  v.  Holt,  11  Am.  &  Eng.  Ry.  Cases,  72;  P. 
C.  &  St.  L.  R.  R.  Co.  V.  Koel,  77  Ind.  Rep.  110;  Bevier  v. 
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Del.,  etc.,  E.  R.  Co.,  13  Hun  254;  Atchison,  etc.,  R.  Co.  v. 
Stanford,  12  Kan.  354;  Butcher  v.  Vacca  Valley  &  Clear  L. 
R.  R.  Co.,  22  Am.  &  Eng.  Cases,  644;  Diamond  v.  N.  P.  R. 
Co.,  29  Am.  &  Eng.  Ry.  Cases,  117;  Moxley  v.  C.  A.  Ry.,  32 
Id.  304;  L.  E.  &  W.  Ry.  Co.  v.  Cruzen,  29  III.  A  pp.  212. 

The  highest  degree  of  care  is  required  from  railroad  com- 
panies. Bass  V.  C,  B.  &  Q.  R.  R.,  28  111.  19;  111.  Cent.  R.  R. 
Co.  V.  Mills,  42  111.  407;  R,  R.  Co.  v.  Rogers,  76  Va.  443; 
L.  E.  &  St  L.  R.  R.  y.  Black,  64  111.  App.  84;  Poeppers  v. 
M.,  K.  &  T.  Ry.  Co.,  67  Mo.  715;  Kendrick  v.  Towle,  25 
Am.  &  Eng.  Ry.  Cases,  473;  Jackson  v.  Chi.  &  N.  W.  R.  R., 
31  Iowa  176. 

W.  J.  Calhoctn  and  H.  M.  Steely,  attorneys  for  defend- 
ant in  error. 

If  a  railroad  company  uses  most  approved  appliances  to 
prevent  escape  of  fire  and  sparks,  and  keeps  the  same,  and 
the  locomotive  on  which  it  is  placed,  in  constant  repair,  and 
the  locomotive  is  properly  operated  by  a  competent,  careful, 
skillful  and  prudent  engineer,  and  notwithstanding  these 
precautions  fire  or  sparks  escajxi  and  ignite  fire  outside  the 
right  of  way,  the  company  is  not  liable.  T.  P.  &  W.  Ry. 
Co.  V.  Pindar,  53  111.  447;  C.  &  A.  R.  R.  Co.  v.  Quaintance, 
58  111.  389;  T.  W.  &  W.  Ry.  Co.  v.  Larmon,  67  111.  68;  C.  &  A. 
R.  R.  Co.  V.  Pennell,  94  111.  448;  C.  &  A.  R.  R.  Co.  v.  Smith, 
1 1  111.  App.  348;  I.,  B.  &  W.  R.  R.  Co.  v.  Craig,  14  111.  App. 
407. 

It  is  not  an  insurer  against  sparks  escaping  and  is  not 
required  to  purchase  and  test  every  newly  invented  device. 
It  is  sufficient  that  the  device  in  use  is  one  tested,  known 
and  approved.  T.  W.  &  W.  Ry.  Co.  v.  Corn,  71  111.  494; 
I.  C.  R.  R.  Co.  V.  Mills,  72  111.  407. 

Persons  owning  or  occupying  buildings  adjoining  a  rail- 
road right  of  way  are  presumed  to  know  the  hazards  inci- 
dent to  the  operation  of  a  line  of  railroad  in  such  dose 
proximity,  and  to  have  assumed  some  of  the  hazards.  T. 
W.  &  W.  Ry.  Co.  V.  Larmon,  67  III.  68;  T.  W.  &  W.  Ry.  Co. 
V.  Maxfield,  72  111.  95;  C.  &  A.  R.  R.  Co.  v.  Pennell,  94  111. 
443. 
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Evidence  of  otlier  fires  set  by  the  particular  locomotive 
may  be  given,  but  evidence  that  some  of  the  company's 
other  locomotives  had  previously  or  subsequently  scattere<l 
fire  is  not  admissible  unless  it  is  also  shown  that  the  loco- 

* 

motive  which  caused  the  fire  w^as  one  of  them,  or  was  simi- 
lar in  construction,  state  of  repair,  manner  of  equipment  or 
management.  Gibbon  v.  W.  V.  R.  R.  Co.  (Wis.),  13  Am.  & 
Eng.  R.  R.  Cases,  409;  Boyce  v.  Cheshire  R.  R.  Co.,  42  K  II. 
97;  Hubbard  v.  R.  R.  Co.,*39  Me.  506;  Smith  v.  R.  R.  Co.,  37 
Mo.  287. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court.  / 

This  action  was  brought  in  the  name  of  the  bank,  for  the 
use  of  the  insurance  companies,  against  the  defendant  in 
error,  for  the  burning  of  its  elevator,  which  was  insured  by 
said  companies.  Having  paid  the  loss,  they  became  subro- 
gated to  the  rights  of  the  bank,  if  any,  against  the  railroad 
company  to  whose  wrongful  negligence  the  fire  and  loss  arc 
here  charged. 

Defendant's  road,  running  east  and  west  through  Hoopes- 
ton,  is  there  crossed  by  the  Chicago  &  Eastern  Illinois. 
The  elevator  was  located  on  a  lot  adjoining  its  right  of  way 
on  the  south,  from  five  to  eight  hundred  feet  west  of  the 
crossing,  and  the  station  was  in  the  southwest  angle  made 
by  the  crossing. 

On  the  31st  of  August,  1892,  the  elevator  was  destroyed 
by  fire,  claimed  to  have  been  communicated  by  sparks  from 
the  locomotive  of  a  local  freight  train  of  defendant,  going 
east. 

The  declaration  contained  three  counts.  By  the  first  it 
charged,  generally  and  simply,  that  w^hile  the  locomotive 
under  its  control  was  passing  upon  the  road  along  said  prop- 
erty, sparks  and  brands  escaped  from  it  through  the  negli- 
gence of  defendant,  and  set  fire  to  the  building.  In  the 
second,  the  negligence  alleged  was  in  the  overloading  of  the 
enffine.  And  in  the  third,  it  is  the  construction  of  the  road 
bed  with  such  high  grades  as  to  cause  the  engines  in  their 
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operation  to  haul  freight  trains  up  them  to  emit  sparks  and 
brands,  averring  the  location  of  the  elevator  on  one  of  these 
l^rrades. 

The  verdict,  being  upon  the  general  issue,  was  for  the  de- 
fendant; upon  which,  after  refusing  a  new  trial,  the  court 
rendered  judgment,  and  the  record  is  brought  here  by  writ 
of  error. 

It  is  quite  a  voluminous  record,  containing  the  testimony 
of  fifty  witnesses — twenty-one  on  one  side  and  twenty-nine 
on  the  other.  A  review  of  it  in  detail  is  probably  not 
expected. 

It  appears  that  at  a  point  some  2,000  feet  west  of  the 
elevator  the  track,  by  a  considerable  descent  to  the  east, 
reaches  a  level  which  is  maintained  to  a  point  about  250 
f -*et  west  of  it,  where  it  rises  for  a  distiince  of  300  feet  by  a 
prade  of  twenty-six  to  the  mile,  and  thence  on  east  at  nearly 
fifty  for  a  distance  of  2,700,  thence  on  a  level  about  1,000, 
and  thence,  by  a  grade  of  thirty-seven  feet  to  the  mile,  1,200 
feet  to  the  summit. 

The  train  came  up  to  the  station  about  noon,  where  the 
brakes  were  set,  the  engine  detached  and  the  cars  held  until 
the  way  freight  was  unloaded,  when  the  brakes  were  taken 
off  and  thev  were  allowed  to  back  down  to  a  water  tank  about 
midway  on  the  level  between  the  west  and  east  grades  first 
mentioned — say  1,000  feet  west  of  the  elevator.  After 
switching  about  the  station  an  hour  or  so  the  engine  was 
backed  down  to  the  train;  and  having  there  taken  water 
and  put  on  fresh  coal,  it  started  east  and  pulled  the  train 
about  half  way  up  the  increased  grade  east  of  the  station, 
where,  from  some  cause  not  shown,  it  was  stalled.  It  then 
backed  down  past  the  station,  elevator  and  tank  and  up  the 
west  grade,  whence,  with  the  advantage  of  that  decline,  it 
again  started  east  and  passed  through.  It  was  on  this  last 
run  east  that  the  fire  is  claimed  to  have  been  set. 

That  it  was  communicated  by  this  locomotive  engine,  the 
plaintiff,  to  be  entitled  to  recover,  was  bound  to  establish 
by  a  preponderance  of  the  evidence.  Though  such  proof 
would  not  necessarily  establish  its  right  to  recover,   the 
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want  of  it  would  be  conclusive  against  it,  whatever  may 
have  been  the  negligence  on  the  part  of  the  defendant. 
Upon  that  question  the  evidence  was  wholly  circumstantial 
and  clearly  conflicting.  How  the  jury  found  upon  it  w^  do 
not  know.     There  was  no  special  finding. 

But  assuming  it  was  for  the  plaintiff,  we  are  satisfied  they 
could  not  have  found  it  was  because  of  negligence  in  the  con- 
struction of  the  road  bed  or  in  overloading  the  engine.  All 
the  evidence  of  negligence  in  these  particulars  consisted,  as 
to  the  first,  in  the  statement  of  the  levels  and  grades  as 
above  given,  and  as  to  the  second,  of  the  amount  of  the  load, 
the  rate  of  the  engine  and  the  fact  that  on  the  second  run 
east  it  was  ^tailed — the  most  of  which  was  put  in  by  the  de- 
fendant. But  it  was  fully  shown  that  the  road  bed  was 
properly  constructed,  that  grades  as  long  and  steep  as  these 
are  quite  common  and  longer  and  steeper  ones  not  infre- 
quent on  well  built  roads  in  that  section  of  the  country; 
that  they  are  not  regarded  as  improper  or  difficult,  and  that 
because  of  the  natural  surface  at  this  place  it  is  impractica- 
ble to  build  and  maintain  a  railroad  there  without  them;  and 
also  that  this  engine,  in  good  order  and  properly  handled, 
would  easily  haul  over  them  a  train  considerably  heavier. 
The  testimony  on  both  these  points  to  the  effect  stated  was 
abundant,  clear,  largely  disinterested  and  wholly  uncontra- 
dicted. Plaintiff  therefore  could  not  rightfully  recover  un- 
der the  second  or  third  count,  even  though  the  fire  had  been 
communicated  from  the  engine  and  by  negligence  of  the 
defendant  in  some  other  particular. 

The  first  rests  upon  the  mere  allegation  that  the  injury 
complained  of  was  occasioned  by  tire  communicated  by  the 
engine  while  passing  along  the  railroad  and  under  control 
of  the  defendant.  It  is  not  alleged,  nor  is  it  claimed,  upon 
the  evidence,  that  it  was  set  within  the  right  of  way  through 
combustible  material  wrongfully  left  there  by  the  defendant. 
The  statute,  however,  makes  the  fact  alleged  evidence  of 
itself  to  charge  the  defendant  with  negligence.  R.  S.,  Ch. 
114,  p.  103  (Hurd's  Ed.  of  1893,  p.  1122.)  But  as  no  device 
is  known  by  means  of  which,  with  whatever  management, 
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the  escape  of  sparks  or  brands  can  be  absolutely  prevented, 
it  is  made  only  "  full  prima  facie  evidence "  so  to  charge. 
The  negligence  referred  to  must  therefore  consist  in  the  em- 
ployment of  improper  means  and  appliances  to  prevent  it  as 
far  as  is  reasonably  practicable,  or  in  the  improper  handling 
of  such  means,  and  ihe^  prima  facie  evidence  may  be  rebutted 
and  overcome  by  sufficient  proof  that  there  was  no  negli- 
gence in  either  of  these  respects.  0.  &  A.  R.  R.  Co.  v. 
Quaintance,  58  111.  389;  same  v.  Pennell,  94:  Id.,  and  cases 
cited  on  p.  454. 

The  engine  was  a  Brooks  Standard,  of  thirty-five  tons 
weight,  seventeen  by  twenty-four  inch  cylinder,  front  exten- 
sion, straight  stack,  steel  diaphram,  and  three  by  three  net- 
ting. It  had  recently  been  rebuilt,  was  thoroughly  inspected 
two  or  three  days  before,  and  again  two  or  three  after 
the  fire,  without  any  repair  in  the  interval,  and  found  in 
first  class  condition  throughout.  This  equipment  was  as 
good  as  any  in  use,  or  known,  for  preventing  the  escape  of 
tire.  The  engineer  was  competent,  skillful  and  careful;  of 
sober  habits  and  sound  judgment.  He  was  examined  fully 
as  to  his  method  in  handling  his  machine  on  the  run  upon 
which  it  is  claimed  the  injury  was  done;  which  was 
approved  as  reducing  to  the  lowest  the  chances  of  such 
injury. 

These  were  the  facts  as  shown  by  a  very  clear  preponder- 
ance of  the  evidence,  and  they  established  the  defense  indi- 
cated by  the  authorities  cited.  Appellant  introduced.only 
two  experts,  each  of  whom  was  of  opinion  that  the  handling 
of  the  engine  as  stated  was  unskillful  and  improper.  But 
it  was  in  answer  to  hypothetical  questions  which  assumed 
a  run  starting  from  a  point  one  or  two  hundred  feet  from 
the  foot  of  the  grade,  an  assumption  based  on  the  engineer's 
statement  that  the  tank  (from  which  he  started  on  the  first 
run)  was  about  one  hundred  feet  distant  from  it.  If  he 
meant "  hundred,"  it  was  a  mistake,  as  all  the  other  wit- 
nesses say  it  is  about  a  ''  thousand."  But  the  run  in  ques- 
tion was  made  from  a  point  two  thousand  feet  or  more  and 
commenced  with  a  down  grade.    It  was  to  this  run  that 
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the  raethoJ  applied,  which  was  emphatically  declared  to 
have  been  judicious  by  many  experts,  and  disapproved  by 
none. 

Upon  the  evidence  actually  introduced,  then,  the  case  on 
the  merits  Avas  clearly  for  the  appellee,  even  upon  the  con- 
cession, which  was  not  made,  that  the  fire  was  communicated 
from  the  engine. 

But  it  is  complained  that  the  court  erred  as  to  the  law  in 
several  particulars.  First  and  chiefly  in  excluding  the  tes- 
timony of  John  Bock,  oflFered  in  rebuttal.  lie  was  asked : 
"  Have  you  ever  at  any  time  before  the  burning  of  this  ele- 
vator seen  any  fires  along  the  line  of  the  Lake  Erie  & 
AVestern  Railroad,  on  their  right  of  way,  communicated 
from  the  engines  of  the  road?"  to  which  an  objection  was 
sustained.  *'  Q.  I'll  ask  you  if,  at  any  time  during  the 
summer  of  1892,  just  prior  to  or  just  after  the  fire,  you  noticed 
other  fires  along  the  ri<rht  of  way  or  near  the  property  which 
has  been  referred  to  here  in  evidence  as  Mr.  Carrick's  ware- 
house, or  any  other  places  in  the  vicinity  of  this  elevator, 
along  the  east  grade  that  has  been  referred  to  in  the  evi- 
dence?" Objected  to.  The  Court:  "  You  don't  propose 
to  prove  it  was  the  same  engine  ?  "  Counsel :  "  No  sir." 
And  the  objection  was  thereupon  sustained.  Mr.  Kiley, 
superintendent  of  equipment  of  appellee's  road,  after  describ- 
ing the  netting  used  on  this  engine  to  prevent  the  escape 
of  fire,  had  said :  "  It  is  the  same  brand  and  the  same  mesh 
netting  on  all  our  engines;"  and  it  is  upon  that  statement 
alone  that  the  right  to  put  the  excluded  questions  is 
claimed. 

On  the  case  in  chief  no  evidence  was  introduced  as  tend- 
ing to  prove,  nor  was  it  claimed  that  the  injury  complained 
of  was  caused  by  fire  communicated  through  combustible 
material  on  or  along  the  right  of  way.  The  claim  was,  and 
the  evidence  for  appellant  tended  to  show,  that  it  was  by 
sparks  or  brands  thrown  directly  upon  the  roof  of  the  ele- 
vator, and  the  defense  was  directed  and  confined  to  a  denial 
of  that  claim  and  to  proof  that  if  true,  the  company  had 
done  all  that  the  law  or  its  duty  required  to  prevent  it.     The 
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first  rested  npon  circumstances  proved  as  tending  to  show- 
that  the  fire  originated  within  the  building,  and  the  other 
upon  positive  evidence  of  the  actual  kind  and  condition  of 
the  engine  and  its  equipment  for  preventing  the  escape  of 
fire,  at  the  time,  and  of  the  manner  in  which  the  engine  was 
actually  managed  on  the  occasion  in  question,  with  expert 
testimony  that  these  were  in  every  respect  all  that  the  law 
or  appellee's  duty  required.  Now  we  are  unable  to  see  how 
the  fact,  if  it  was  a  fact,  that  on  other  occasions,  before  and 
after,  other  engines  of  appellee  equipped  with  "  the  same 
brand  and  the  same  mesh  netting,"  but  which  for  aught 
that  was  shown  or  offered  to  be  shown  "may  have  been  either 
in  bad  order  or  badly  handled,  could  rebut  any  evidence  in- 
troduced upon  either  branch  of  the  defense. 

The  cases  relied  on  to  support  the  point  of  appellant  stand 
upon  materially  different  facts,  and  consequently  a  differ- 
ent principle.  Thus  in  Grand  Trunk  R.K.  Co.  v.  Richardson, 
91  U.  S.  454,  cited  as  a  leading  case  on  the  subject,  it  aj> 
peared  that  the  fire  was  communicated  to  the  plaintiff's 
lumber  yard  and  mill  from  a  bridge  of  the  railroad  com- 
pany, and  that  no  particular  engine  was  claimed  to  have 
caused  it,  several  having  crossed  the  bridge  not  long  before 
it  took  fire.  Plaintiff  was  permitted,  in  rebuttal  and  against 
objection,  to  prove  that  at  various  times  during  the  same 
summer  before  the  fire  occurred,  some  of  defendant's  loco- 
motives scattered  tire  when  going  past  the  mill  and  bridge, 
without  showinsr  that  either  of  those  claimed  to  have  set 
the  one  in  question  was  among  the  number  or  similar  in 
their  make,  state  of  repair  or  mana.o;einent.  The  court  held 
it  to  be  indirect  evidence,  if  evidence  at  all,  that  althouofh 
there  were  some  cases  to  the  contrarv,  it  seemed  to  be  iren- 
erally  held  admissible  as  tending  to  raise  some  probability, 
in  the  absence  of  proof  of  any  other  known  cause,  that  some 
of  the  engines  of  the  defendant  set  the  fire;  that  whetlier 
it  was  or  was  not -competent  on  rebuttal  it  was  compotont 
in  chief,  and  therefore  whether  it  was  or  was  not  strictlv 
admissible  on  rebuttal — the  intimation  plainly  being  that 
it  was  not — its  admission  was  within  the  discretion  of  the 
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court,  which  therefore  could  not  be  reviewed.  If  for  that 
reason  it  was  not  reviewable,,  then  its  rejection,  as  in  this 
case,  was  alike  discretionary  and  not  reviewable. 

The  L.  E.  &  W.  R.  E.  Co.  y.  Cruzen,  29  111.  App.  212, 
was  of  like  character.  Plaintiff  recovered  for  damages  by 
four  fires  occurring  at  different  times  from  February  2bth  to 
August  1st  of  the  same  year,  some  set  within  and  one  or 
more  outside  the  right  of  way,  by  different  engines,  none 
of  which  were  identified.  Defendant  denied  that  it  set 
either,  and  as  to  such  as  were  or  was  set  outside  its  right 
of  way  further  claimed  it  "  had  done  its  duty  in  providing 
sufficient  spark  arresters  which'  were  in  use  on  all  its 
engines,"  and  offered  evidence  tending  to  prove  tha^  they 
were  better  than  another  in  general  use  called  *'  the  exten- 
sion front  end;"  that  they  "would  so  break  up  and  confine 
the  sparks  that  fire  would  not  be  carried  and  set  more  than 
a  distance  of  twenty-five  feet,  if  in  good  order  and  properly 
managed."  It  was  to  meet  this  that  evidence  was  admitted 
to  show  that  "  these  engines  did  throw  a  much  greater  dis- 
tance, arid  were  habitually  setting  fire  to  the  right  of  way 
and  adjoining  premises.**  The  court  held  it  competent  as 
tending  to  show  "  a  general  want  of  safety,  and  that  if  in 
good  order  and  skillfully  managed,  as  was  claimed,  there 
was  some  radical  defect  in  the  contrivance." 

In  I.  C.  E.  K.  Co.  V.  McClelland,  42  111.  355,  there  was  no 
proof  as  to  the  equipment  or  handling  of  the  particular  en- 
ginb  which  was  claimed  to  have  thrown  sparks  or  brands 
upon  the  premises  of  the  plaintiff,  one  hundred  feet  from 
the  track.  It  was  proved,  as  a  general  fact,  that  the  com, 
pany  had  in  use  on  their  engines  the  most  approved  appa- 
ratus known  for  arresting  sparks,  but  no  witness  stated  that 
this  one  had  it.  It  was  testified,  however,  by  some  of  its 
engine  drivers,  that  an  engine  so  provided  will  not  throw 
sparks  one  hundred  feet.  Three  witnesses  called  in  rebuttal 
testified  that  in  the  vear  this  fire  occurred  thev  had  seen  en- 
gines  of  this  company  throw  sparks  over  one  hundred  feet, 
and  the  court  held  that  as  rebutting  testimony  this  was 
proper.     It  was  directly  counter  to  what  had  been  intro- 
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duced  by  defendant  as  tending  to  prove  that  this  particular 
engine  was  equipped  with  a  proper  spark  arrester. 

In  our  opinion  these  cases  lend  no  support  to  the  propo- 
sition here  contended  for,  that  direct  and  positive  evidence 
of  the  actual  condition  and  management  of  this  particular 
engine  on  the  occasion  in  question  may  be  rebutted  by  evi- 
dence as  to  others,  under  other  drivers  and  on  other  occa- 
sions; and  the  ruling  of  the  court  below  was  proper. 

Four  of  the  instructions  asked  by  the  appellant  were  re- 
fused. Of  these  the  first  assumed  a  fact  of  which  evidence 
was  expected  to  be,  but  was  not,  admitted,  being  the  matter 
just  above  referred  to;  the  second  made  negligence  a  ques. 
tion  of  law  and  assumed  as  a  fact  that  the  engine  was 
overloaded,  which  was  contrary  to  all  the  proof  on  that 
question;  the  third  was  unmeaning,  being  that  negh'gent 
management  was  negligence;  and  the  fourth  was  substan- 
tially given  in  others.  For  these  reasons,  respectively,  they 
were  properly  refused. 

For  the  defendant  an  instruction  was  given  that  as  to  the 
specific  negligence  charged  in  the  third  count,  being  in  the 
construction  of  the  road  bed,  the  burden  of  proof  was  upon 
the  plaintiflF.  Whether  this  was  or  was  not  error  is  unneces- 
sary to  decide,  since  the  defendant  introduced  all  the  evi- 
dence there  was  on  that  subject  and  it  all  tended  to  prove 
aflSrraatively  that  there  was  no  negligence  in  this  respect. 

Perceiving  in  the  record  no  reason  for  reversing  this  judg- 
ment, it  will  be  aiBrmed. 


John  B.  Eemmerer  v.  John  M.  Kokendifer. 

1.  Instructions — Assuming  Facts. — An  instruction  which  tells  the 
jury  "  to  consider  all  the  facts  and  circumstances  in  evidence  surround- 
ing the  transaction  in  regard  to  the  releasing  the  defendant  from  the 
obligation  to  pay  tlie  sum  claimed  to  be  released,"  does  not  assume  that 
the  defendant  was  in  fact  released. 

4i,  Accord  and  Satisfaction— T^7iaf  Is.— An  agreement  to  accept  a 
less  sum  secured,  or  differently  secured,  is  a  good  accord  and  satisfac- 
tion. 
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Assamp9it,  for  a  balance  due.  Appeal  from  the  Circuit  Court  of  Cl>ris- 
tian  County;  the  Hon.  Jacx^b  Fouee,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1895.  Afi&rmed.  Opinion  filed  May  16, 
1896. 

Taylor  &  Abrams,  attorneys  for  appellant. 

John  E.  Hog  an  and  Frank  P.  Drennan,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Pleasants  delivered  the  opinion 
OF  THK  Court. 

Appellant,  by  an  instrument  under  seal,  leased  to  appel- 
lee a  farm  in  Christian  county  for  one  year  from  March  1, 
1893,  at  $3.50  per  acre,  making  $565.50,  to  be  paid  in  two 
equal  installments,  one  on  or  before  September  1, 1893,  and 
the  other  on  or  before  January  1,  1894.  Without  fault  on 
his  part' the  crop  turned  out  to  be  short.  Excepting  about 
two  tons  of  hay,  he  delivered  to  appellant  all  that  he  raised, 
which  amounted  to  only  $217,  leaving  a  balance  of  $348. 
He  had  been  obliged  to  "  buy  his  things  to  live  on,"  and  to 
get  the  means,  had  mortgaged  his  team;  so  that  he  was  then 
unable  to  pay  or  secure  that  balance  or  any  part  of  it.  They 
failed  to  agree  upon  an  arrangement  for  the  next  year  until 
some  time  in  April,  when  a  new  lease,  also  under  seal,  was 
executed,  by  which  appellee  was  to  pay  for  that  year 
$697.55,  being  at  the  rate  of  $3.25  per  acre  with  one-half  of 
the  back  rent  added,  in  two  equal  installments,  on  Septem- 
ber 1st,  and  on  or  before  December  25,  1S94,  respectively. 

This  sum  he  paid  in  full.  But  appellant  claimed  there 
was  a  further  understanding  between  them,  of  which  noth- 
ing was  said  in  the  lease,  that  he  was  also  to  pay  the  remain- 
ing half  that  year  if  he  should  make  a  good  crop;  and  that 
he  did  make  it. 

Appellee  having  denied  that  there  w^as  such  an  under- 
standing, and  refusing  to  make  payment  of  that  lialf,  this 
action  was  brought  before  a  justice  of  the  peace,  on  the  first 
lease,  to  recover  it. 

As  appears  from  the    evidence,  there  being  no  written 
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pleadings,  the  sole  defense  was  accord  and  satisfaction. 
The  jury  below  found  the  issue  for  the  defendant,  and  the 
court  having  overruled  a  motion  for  a  new  trial  and  ren- 
dered judgment  on  the  verdict  against  the  plaintiff  for  costs, 
he  prosecutes  this  appeal,  mainly  on  the  ground  that  the 
finding  was  not  sufficiently  supported  by  the  evidence. 

He  had  submitted  to  appellee  a  draft  of  a  lease  for  the 
second  year  at  a  gross  sum  made  up  of  $3.50  per  acre  and 
the  whole  of  the  back  rent — being  nearly  $900.  Appellee, 
seeing  but  little  prospect  of  a  living  out  of  the  crops  with  a 
lien  for  that  amount  upon  them,  declined  to  accept  it.  He 
was  willing,  however,  to  keep  the  land  for  two  years  at 
$3.25  per  acre,  with  one-half  of  the  back  rent  added,  for 
each.  Appellant  would  not  consent  to  give  a  lease  for  more 
than  one  year  at  a  time,  but  agreed  to  reduce  the  rate  per 
acre  as  proposed  and  put  in  only  one-half  of  the  back  rent 
for  that  year;  which  would  require  a  change  in  the  draft 
already  prepared  of  only  the  gross  amount  stated.  These 
terms  having  been  agreed  on  in  a  conversation  between  the 
parties  at  a  store  in  Assumption,  appellant  immediately  took 
the  draft  to  the  office  of  his  attorney,  who  had  made  it, 
whjere  appellee  soon  afterward  joined  him,  and  when  the 
necessary  change  was  made  they  signed  it. 

The  only  difference  between  the  parties  related  to  the 
understanding  as  to  the  back  rent  that  was  not  put  in  the 
lease.  Appellee  testified  that  in  the  talk  at  the  store  just 
before  it  was  changed  and  signed,  he  told  appellant  he  could 
not  sign  it — could  not  pay  so  much  the  first  year — but  if  he 
(appellant)  would  let  him  stay  another  year  he  would 
pay  half  the  back  rent,  and  in  1895  would  pay  the  other 
half;  that  appellant  then  said:  "John,  I  will  tell  you 
what  I  \vill  do.  I  will  go  to  Birce  (his  attorney)  and 
have  it  changed,  and  if  I  don't  let  you  stay  in  1S95  it  is 
enough; "  and  that  he  (appellee)  signed  it,  putting  in  one- 
half  the  back  rent,  under  that  contract  as  he  understood  it, 
that  if  the  place  should  be  leased  to  some  one  else  for  the 
next  year,  he  was  to  leave  it  and  not  pay  the  other  half.  . 

Charles  Barrett  heard  a  part  of  this  conversation — quite 

Tot.  LXT3 
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enough,  in  our  judgment,  to  make  his  statement  of  its  sub- 
stance corroborate  that  of  appellee.  He  says  "  Kokendifer 
told  him  if  he  rented  the  place  another  year  he  would  put 
in  the  balance  of  the  back  rent,  and  if  he  didn't  he  would 
not.     Kemmerer  said  all  right,  and  they  got  up  and  left.-' 

Appellant  did  not  state  the  terms  or  substance  of  the  con- 
versation on  this  point,  nor  specifically  contradict  appellee 
or  Bennett  as  to  what  was  there  said;  but  testified  that  at 
the  attorney's  office  appellee  "  objected  to  signing  the  lease 
because  it  was  drawn  for  $3.50  and  back  rent  from  1893 — 
$348.  He  would  not  agree  to  pay  more  than  $3.25.  If  I 
would  agree  to  change  to  $3.25  he  would  agree  to  sign  for 
half  the  back  rent,  and  the  other  if  he  made  a  good  crop." 
And  the  attorney,  claiming  no  more  distinct  recollection  of 
the  language  than  did  Barrett  as  to  the  store  talk,  just  as 
substantially  corroborated  him.  He  inferred  from  their 
talk,  however,  that  they  had  previously  discussed  the  terms 
of  the  arrangement  for  that  year,  and  that  appellee  desired 
to  get  the  land  for  still  another,  which  appellant  was  not 
then  willing  to  promise  him. 

Appellee  raised  an  average  crop  in  1894,  but  did  not  get  a 
lease  for  1895. 

Then  the  only  question  of  fact  was  whether  the  parties 
understood  that  appellee,  notwithstanding  the  inclusion  of 
half  the  back  rent  in  the  new  lease,  was  to  pay  the  other 
half  if  he  made  a  good  crop,  as  claimed  by  appellant,  or  was 
to  be  released  from  all  obligation  to  pay  it  unless  he  should 
get  a  further  lease  for  1895,  as  claimed  by  appellee. 

The  direct  evidence  on  that  point — all  of  which  is  in  sub- 
stance above  stated — is  thus  seen  to  have  been  conflicting, 
and  as  it  appears  on  the  record,  pretty  evenly  balanced; 
and  the  preponderance,  if  any,  was  to  be  determined  largely 
by  circumstances  which  the  jury  and  trial  judge  could  ob- 
serve and  properly  consider,  but  we  can  not.  It  is,  there- 
fore, a  case  in  which  a  conclusion  either  way,  unanimously 
reached  by  the  one  and  deliberately  sustained  by  the  other, 
should  be  held  to  establish  the  fact  as  found,  unless  it  ap- 
pears that  misunderstanding, prejudice  or  passion  of  the  jury, 
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or  error  of  the  court,  may  have  materially  tended  to  induce 
such  finding. 

It  is  not  suggested  that  there  is  anything  in  the  record  to 
impeach  the  finding  except  the  second  instruction  given  for 
the  defendant,  in  which  the  jury  were  told  that  in  deter- 
mining the  weight  of  the  evidence  they  had  the  right  to 
take  into  consideration  not  only  the  testimony  of  the  wit- 
nesses, but  to  weigh  it  in  the  light  of  the  circumstances  in 
evidence,  and  to  consider  '^  all  the  facts  and  circumstances 
in  evidence,  surrounding  the  transaction  in  regard  to 
releasing  the  defendant  from  the  obligation  to  pay  the  sum 
claimed  to  be  released." 

The  complaint  is  that  by  this  language  the  court  assumed 
and  told  the  jury  that  the  defendant  was  in  fact  released. 
If  so,  the  jury  was  not  only  released  but  precluded  from 
a  consideration  "  of  the  facts  and  circumstances  in  evidence 
surrounding  "  it  or  "  in  regard  to  "  it.  But  they  were  told 
they  should  consider  them,  and  this  must  have  been  for  the 
purpose  of  determining,  from  the  weight  of  the  evidence, 
whether  the  defendant  was  released  from  the  obligation  to 
pay  a  certain  sum  declared  to  be  a  sum  '^  claimed  "  to  be  re- 
leased. We  think  the  criticism  is  too  fine,  and  that  the  jury 
could  not  have  been  misled  by  the  instruction. 

In  Post  V.  The  First  National  Bank  of  Springfield,  138 
111.  559  (564),  it  was  said  that  ^'  the  agreement  to  accept  a 
less  sum  secured  or  differently  secured,  is  held  to  be  a  good 
accord  and  satisfaction,"  citing  1  Eng.  &  Am.  Ency.  of  Law, 
101  and  notes;  see,  also,  IS  Id.  230.  And  this  is  a  rule  of 
law  too  familiar  to  require  a  further  citation  of  authorities. 
Here  the  appellee  was  indebted  to  appellant  in  a  certain 
sum  undisputed,  for  the  rent  due  for  1893.  But  appellant 
had  no  security  for  the  payment  of  it  or  any  part  of  it,  the 
crop  of  that  year  having  all  been  properly  disposed  of. 
Appellee  was  unable  to  give  any  except  upon  the  crop  he 
might  raise  in  1894,  but  was  not  bound  to  give  that,  although 
he  was  then  holding  over  pending  negotiation  for  a  new 
lease.  In  this  situation  it  was  not  unreasonable  on  the  part 
of  appellee  to  propose  the  arrangement  he  says  he  did,  nor 
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injudicious  on  that  of  appellant  to  accept  it.  By  it  be  got 
security  for  half  the  debt,  by  putting  it  in  the  lease  as  part 
of  the  rent  for  that  year  (R,  S.,  Ch.  80,  Sec.  31),  which  other- 
wise he  would  not  have  had  nor  been  legally  entitled  to, 
and  might  have  got  it  for  the  remaining  half  in  1895. 

This,  we  think,  was  a  good  consideration  for  an  agree- 
ment to  release  the  latter  if  he  should  not  give  a  further 
lease;  and  the  judgment  will  therefore  be  affirmed. 


Lake  Erie  &  W.  B.  B.  Co.  r.  Jacob  Y.  Otto. 

1.  Attorjtby  Fees— Recovery  o/.— The  statute  authorizes  the  recov- 
ery of  reasonable  attomey^s  fees  in  any  court  wherein  suit  is  brought 
against  a  raihoad  company  for  killing  domestic  animalSi 

Aetlon  for  Killing  Domestte  Animals.— Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  TnoifAS  F.  Tipton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1895.  Afi^rmed. 
Opinion  filed  May  16,  1896. 

A.  E.  DeManob,  attorney  for  appellant. 
J.  J.  MoBBis8£T,  attorney  for  appellee. 

Mr.  Peesidino  Justice  Pleas  a.nt8  deliyebed  the  opinion 
OF  THE  Court. 

Case  against  appellant  before  a  justice  of  the  peace  for 
damages  by  the  killing  of  two  pigs  of  appellee  that  got  on 
its  track  through  a  defective  fence.  A  tender  made  was 
rejected  and  fifty  cents  more  recovered  on  the  trial.  In  the 
Circuit  Court  on  appeal  a  jury  returned  a  verdict  for  the 
plaintiff  for  $34 — being  $9  for  the  damages,  exceeding  the 
amount  tendered  by  $2,  and  $25  for  attorney's  fees. 

Witnesses,  like  the  parties,  differed  about  the  value  of  the 
pigs.  None  testified  to  the  "  market "  value,  or  that  there 
was  any  market  value  for  such  pigs  at  the  time  they  were 
killed.    Their  estimates  were  of  the  reasonable  value^  and 
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their  reasons  were  given;  of  the  force  of  which  the  jury 
was  to  judge.  Their  finding  was  for  about  the  average 
amount  sworn  to. 

But  one  witness  was  sworn  as  to  the  attorney's  fees,  and 
we  understand  he  fixed  the  amount  found  as  the  reasonable 
fee  for  services  on  the  trials  in  the  two  courts.  It  does  not 
raise  the  question  of  the  right  under  the  statute  to  recover 
for  services  preceding  the  actual  commencement  of  the  suit, 
and  we  intimate  no  opinion  upon  it. 

The  court  modified  one  and  refused  another  instruction 
asked  upon  the  supposition  that  the  tender  was  sufficient. 
Had  they  been  given  as  asked  they  would  have  availed  noth- 
ing, since  the  finding  was  that  it  was  not  sufficient.  The 
judgment  will  be  affirmed^ 


Farmers'  Fire  Insurance  Company  v.  John  W.  Bates  & 

Co.,  for  the  use,  etc. 

1.  Insurance — Conditions  of  the  Policy — Keeping  Books.— A  condi- 
tion in  a  policy'  of  insurance  upon  a  stock  of  merchandise,  requiring  the 
insured  to  keep  books  of  account  correctly  detailing  purchases  and  sales 
of  stock,  etc.,  is  one  lawful  and  material  to  the  risk,  and  amounts  to  a 
warranty  to  do  so  on  the  part  of  l\\e  insured.  The  policy  can  not  be 
enforced  if  it  is  violated.    (60  111.  App.  89.) 

Assam  pal  t,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Brown  County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1895.  Reversed  with  a  finding  of 
facts.    Opinion  filed  May  16,  1896. 

E.  A.  Perry,  attorney  for  appellant. 

A.  Hedrick  and  B.  E.  Vandeventeb,  attorneys  for  ap- 
pellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 
This  cajse  was  here  at  a  former  term.     We  then  reversed 
a  judgment  in  favor  of  the  appellees  upon  1;he  ground  they 
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liad  not  complied  with  the  provision  in  the  policy  of  insur- 
ance requiring  them  to  keep  books  of  account  correctly  de- 
tailing purchases  and  sales  of  their  stock,  etc.  Appellant 
V.  Appellee,  60  111.  App.  39. 

The  case  has  again  been  tried  and  a  second  judgment  ren- 
dered  against  the  appellant  company. 

But  the  evidence  upon  the  point  named  was  not  materi- 
ally different  from  that  upon  which  the  first  judgment  was 
entered.  Appellees  did  not  keep  books  from  which  the  de- 
pletions of  the  insured  stock  by  sales  could  be  ascertained. 

They  could  only  offer  the  opinion  of  witnesses  as  to  the 
amount  of  goods  on  hand  at  the  time  of  the  fire. 

The  indemnity  against  loss  by  fire  of  which  they  seek 
to  avail  themselves,  rested  upon  an  express  warranty  upon 
their  part  they  would  keep  books  "correctly  detailing^' 
sales  made  from  their  stock  of  insured  goods,  and  upon 
their  agreement  that  the  policy  should  not  be  enf orcible 
if  they  violated  that  undertaking. 

The  contract  was  lawful  and  material  to  the  risk,  and 
the  jury  were  not  warranted  in  ignoring  it. 

The  judgment  must  be,  and  is,  reversed,  and  the  cause 
will  not  be  remanded. 

The  clerk  will  incorporate  in  the  judgment  of  reversal  the 
following  finding  of  facts : 

The  court  finds  it  appeared  from  the  evidence  the  appel- 
lees did  not  keep  books  of  account  correctly  detailing  pur- 
chases and  sales  of  their  stock  of  goods  upon  which  they 
claim  insurance,  as  required  in  the  policy  upon  which  the 
suit  was  brought. 


Robert  L.  HcGuire^  Adm'r  of  the  Estate  of  William 

Beard^  v.  Charles  Muhlenbach. 

1.  JuDOMENTS — Wlien  to  be  Reversed, — Wlif^re  the  evidence  is  not 
sufficient  to  sustain  the  verdict,  the  judgment  based  upon  it  must  be  re* 
versed. 

2.  EviDKSCZ-'Of  Deceased  Witnesses— Power  of  Appellate  Court, — 
Where  the  evidence  npoa  which  a  verdict  is  rendered  is  that  repro- 
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dttced  of  a  deceased  witness,  who  testified  upon  a  former  trial,  the  Ap- 
pellate Court  has  the  same  opportunity  to  judge  of  the  credit  which 
ought  to  be  given  to  his  testimony,  or  as  to  the  weight  of  it.  as  the  court 
bjlow. 

Claim  in  Probate. — Appeal  from  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heai'd  in  this 
court  at  the  November  term,  1895.  Reversed  and  remanded.  Opinion 
filed  May  16,  1896. 

Albert  Salzknstein  and  Conkling  &  Grout,  attorneys 
for  appellant,  contended  that  in  any  view  that  may  be  taken 
of  the  evidence  in  the  case  it  does  not  support  or  authorize 
the  verdict  rendered.    ^ 

Even  in  cases  where  there  is  a  conflict  in  the  testimony, 
and  the  jury  have  seen  the  witnesses  on  the  stand  and  had 
an  opportunity  of  determining  the  credit  of  each,  if  it  ap- 
pears to  the  Appellate  Court  that  the  verdict  is  unsupported 
by  the  evidence  or  contrary  to  the  weight  of  it,  the  judg- 
ment on  such  verdicts  will  be  set  aside.  C.  &  A.  R.  R.  Co. 
V.  Means,  48  111.  App.  394;  Starne  Coal  Co.  v.  Ryan,  48  111. 
App.  216;  Coatesv.  Mernin,  48  111.  App.  460;  Fulton  Co. 
Narrow  Gauge  Ry.  v.  Butler,  Id.  301;  O'Bannon  v.  Vigus, 
4i<  III.  App.  84;  Withera  v.  Kinser,  53  111.  App.  87. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellee. 

Mr.  Justice  Booos  delivered  the  opinion  of  the  Court. 
Appellant's  intestate,  William  Beard,  died  July  19,  1892. 
Appellee  filed  claim  against  the  estate  as  follows : 

ViRDEN,  111.,  August  1,  1802. 
William  Beard,  estate,  etc. 

To  Charles  Muhlenbach,  for  services  as  general  agent 
from  August  6,  1890,  to  July  19,  1892. 
To  twenty-three    and  a  half    months  at  $100  per 

month.. $2,350 

For  attendance  and  care  during  last  sickness 2i>0 

$  2,550 
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He  claimed  an  express  verbal  contract  with  the  deceased 
to  pay  him  $100  per  month  for  his  services  from  August 
6,  1890,  and  sought  to  establish  such  contract  by  the  testi- 
mony of  one  Joseph  Delaney.  The  cause  was  twice  heard 
by  a  jury  in  the  County  Court.  Upon  the  first  trial  the 
jury  failed  to  agree  and  upon  the  second  returned  a  verdict 
in  favor  of  the  estate.  From  a  judgment  upon  the  last 
verdict  the  appellee  appealed  to  the  Circuit  Court.  The  wit- 
ness, Joseph  Delaney,  died  before  the  cause  was  beard  in  the 
Circuit  Court,  and  the  evidence  given  by  him  in  the  second 
trial  in  the  County  Court  was  reproduced  before  the  jury  in 
the  trial  in  the  Circuit  Court.  A  trial  in  the  Circuit  Court 
before  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
the  appellee  for  $1,800,  from  which  this  appeal  was  prose- 
cuted. The  witne^,  Delaney,  kept  a  saloon  in  Springfield. 
Api^ellee  entered  his  employ  as  a  bar-keeper  some  time  in 
the  year  1888 — and  was  so  employed  in  1890,  when  it  is 
alleged  that  Beard,  appellant's  intestate,  contracted  to  pay 
him  $100  per  month  for  his  services. 

As  to  this  item  of  appellee's  claim  the  right  of  recovery  is 
based  wholly  upon  a  supposed  express  contract  to  pay  that 
sum  per  month  from  August,  1890,  to  the  time  of  the  death 
of  Beard. 

Delaney  was  the  only  witness  who  testified  with  relation 
to  the  supposed  agreement. 

A  careful  consideration  of  the  whole  testimony  has  con- 
vinced us  the  jury  should  not  have  regarded  the  testimony 
sufficient  to  establish  a  contract  as  claimed. 

The  jury  in  the  Circuit  Court  had  no  bettor  opportunity 
to  judge  of  the  credit  which  ought  have  been  given  the 
witness  Delaney,  or  as  to  the  weight  of  his  evidence,  than 
has  this  court. 

They  did  not  see  him  or  hear  him  and  it  is  not  inappro- 
priate here  to  note  that  two  panels  of  jurors  in  the  County 
Court  who  saw  him  and  heard  him  testify  were  unwilling 
to  accept  him  as  a  reliable  witness  or  to  credit  his  state- 
ments as  worthy  of  belief. 

The  inference  readily  arises  that  his  appearance  and  de- 
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meanor  were  not  such  as  to  inspire  confidence  or  impress 
others  that  his  statements  were  entitled  to  credit. 

We  do  not  think  the  testimony  of  Delaney,  when  con- 
sidered with  other  attendant  well  proven  facts,  warranted 
the  jury  in  finding  the  appellee  was  in  the  employ  of  the 
deceased  from  August,  1890,.  to  July  19,  1892,  to  the  date 
of  the  death  of  the  latter  at  $100  per  month.  In  August, 
1890,  appellee  was  and  for  some  years  before  had  been  em- 
ployed as  a  bar-keeper  in  Delaney's  saloon  in  Springfield. 
He  remained  a  bar-keeper  in  that  saloon  after  August,  1890, 
substantially  as  before,  and  so  continued  from  thence  until 
in  May,  1892,  a  period  of  at  least  twenty  months  of  the 
time  for  which  appellee  claims  compensation  from  the  estate 
of  the  deceased  at  the  rate  of  $100  per  month  under  the 
alleged  contract.  During  this  period  appellee  did  some 
work  for  the  deceased  in  the  way  of  writing  letters,  keeping 
accounts,  etc.,  but  it  was  all  done  in  Delaney's  saloon,  re- 
quired but  little  time  and  did  not  substantially  interfere 
with  appellee's  duties  as  bar-keeper  for  Delaney.  Appellee 
during  same  time  kept  the  saloon  accounts  for  Delaney  in 
addition  to  the  other  work  in  the  saloon. 

Delaney  testified  he  employed  his  brother  to  take  appel- 
lee's place  in  the  saloon  after  the  supposed  contract  between 
Beard  and  the  appellee,  and  that  he  paid  appellee  nothing 
ior  his  work  after  that,  and  that  his  saloon  account  books 
would  show  when  appellee  quit  working  for  him  and  when 
his  brother  began. 

The  books  produced  before  the  jury  did  not  contain  an 
account  with  appellee,  but  five  pages  from  the  bod}^  of  the 
book,  and  the  page  of  the  index  for  the  letter  "  M,"  had 
been  removed  therefrom.  A  Avitness  testified  appellee's 
name  among  others  was  in  the  index  under  the  letter  "  M  " 
when  he  saw  the  book  upon  a  former  occasion. 

We  find  upon  the  books  an  account  with  the  witness' 
brother,  from  which  it  appears  he  began  work  for  the  wit- 
ness December  9,  !8SS,  at  $5  per  week,  and  worked 
until  the  last  of  March,  1889,  and  nothing  to  show  he  was 
employed  after  this  latter  date. 
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It  appeared  the  deceased,  Beard,  who  lived  in  Springfield 
in  1890  or  1891  (there  being  much  uncertainty  as  to  the 
year),  was  contemplating  opening  a  coal  mine  and  supply 
store,  saloon,  etc.,  in  connection  therewith,  at  Virden,  111. 
He  was  a  man  of  some  means,  had  business  correspondeilce 
to  attend  to,  accounts  to  be  collected,  etc. 

He  was  addicted  to  drinking  and  was  frequently  in  De- 
laney's  saloon,  and  it  is  clear  he  procured  appellee,  the  bar- 
keeper there,  to  write  letters,  keep  his  books  and  accounts 
for  him,  and  for  this  purpose  brought  his  books,  etc.,  to  the 
saloon  and  kept  them  there. 

Ko  doubt  he  had  some  conversation  with  appellee  in  the 
presence  of  Delaney  about  the  work  and  about  the  contem- 
plated enterprise  at  Virden  and  about  engaging  the  services 
of  the  appellee. 

Delaney,  when  speaking  as  a  witness  before  the  first  jury 
in  the  County  Court,  said,  '*  Muhlenbach  was  to  look  after 
Beard's  business.  He  wanted  him  right  away  to  look  after 
the  business.  He  was  going  to  start  a  store  down  there 
after  he  got  the  coal  mine  started  and  wanted  him  to  take 
charge  of  the  store.  Before  going  down  there  was  no  business 
to  look  after  except  a  few  little  accounts  here  and  there. 
He  had  no  occasion  to  use  Muhlenbach  that  I  know  of  until 
he  started  in  business  at  Virden.  Muhlenbach  stayed  in 
the  saloon  and  helped  me  until  then." 

When  testifying  before  the  jury  ip  last  trial  in  the  County 
Court,  in  answer  to  a  question  pro{>ounded  by  counsel  for 
appellee  calling  for  a  conversation  with  the  deceased,  the 
witness  Delanqy  stated  that  Beard  on  the  same  day  of  the 
alleged  making  of  the  contract,  or  on  the  following  morning, 
told  him  he  was  going  to  sink  a  shaft  at  Virden,  and  had 
hired  the  appellee,  but  that  appellee  could  stay  in  the  saloon 
until  he  got  started  at  Virden,  and  in  the  meantime  deceased 
would  bring  his  books  to  the  saloon  and  make  headquarters 
there,  etc. 

The  books  were  brought  to  the  saloon  and  appellee  did 
some  work  for  the  deceased  as  before  stated,  and  attended 
the  bar  and  kept  books  for  Delaney  until  in  May,  1892,  at 
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which  date  appellee  and  deceased  went  to  Virden,  the  coal 
mine  enterprise  being  then  in  actual  operation. 

Prior  to  going  to  Virden,  the  appellee  performed  some 
service  for  the  deceased,  which  if  not  paid  ought  to  be  re- 
covered against  the  estate,  but  the  evidence  is  wholly  insuiH- 
cient  to  establish  that  during  this  period  of  nearly  two 
years  appellee  was  in  the  employ  of  the  deceased  at  $100 
per  month.  That  he  was  so  employed  at  a  monthly  salary 
from  August  9,  1890,  to  July  19,  1892,  and  that  nothing 
was  paid  during  the  entire  period  when  all  the  circum- 
stances are  considered,  is  so  highly  improbable  as  to  chal- 
lenge belief. 

The  testimony  of  a  witness  introduced  in  behalf  of  the 
administrator  was  to  the  effect  the  witness  had  seen  the  de- 
ceased pay  the  appellee  money  at  different  times  in  Dela- 
ney's  saloon  within  eight  months  before  they  went  to  Virden, 
but  appellee's  counsel  insist  and  we  think  with  the  better  rea- 
son, such  payments  were  in  settlement  of  bar  bills  due  to 
Delaney  from  the  deceased,  which  appellee  was  collecting  as 
bar-keeper  for  Delaney.  The  witness  last  referred  to  testi- 
fied the  appellee  told  him  Beard  was  to  compensate  him  for 
the  work  he  was  doing  by  engaging  him  to  run  a  supply 
store  and  saloon  at  Virden  after  the  mine  was  in  operation. 

The  deceased  and  appellee  went  to  Virden  in  May,  1892, 
and  appellee  took  charge  of  and  ran  a  saloon  in  the  name 
of  Beard  &  Co.  The  deceased  bought  and  paid  for  the 
saloon  stock,  and  appellee,  in  some  way  not  disclosed,  became 
an  equal  partner  therein,  though  he  paid  nothing  toward 
the  purchase  thereof  or  otherwise,  so  far  as  can  be  known 
from  the  record. 

Beard  died  on  July  19, 1892,  and  the  appellee  claimed  and 
was  allowed  an  interest  as  equal  partner  in  the  saloon. 

Appellee  rendered  service  to  the  deceased  while  they 
were  at  Virden. 

The  pay  roll  of  the  mine  was  sent  to  the  saloon  and  ap- 
pellee there  assisted  in  paying  the  workmen  by  drawing 
checks  upon  the  bank  to  be  signed  by  Beard.  Appellee  also 
wrote  some  letters  for  Beard  and  assisted  in  settling  ac- 
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counts,  etc.  Daring  the  last  illness  of  deceased  appellee  and 
his  family  waited  upon  and  rendered  assistance. 

Altogether  appellee  may  be  entitled  to  compensation  from 
the  estate  for  the  reasonable  value  of  services  rendered,  etc., 
yet  the  evidence,  in  our  judgment,  is  insufficient  to  establish 
the  existence  of  the  contract  as  claimed. 

It  is  not  contended  the  judgment  is  supported  by  evidence 
the  services  rendered  were  reasonably  worth  the  amount 
allowed  by  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 


William  Hessel  v.  Ward  Thompson. 

1.  Damages— BreacTi  of  Contratft. — ^When  a  person  engages  to  work 
for  another  for  a  certain  period,  and  is  discharged  without  legal  cause 
before  the  expiration  of  such  period,  he  is  entitled  in  an  action  for  a 
breach  of  the  contract  to  recover  aU  the  damages  he  suffers  in  conse- 
quence of  such  discharge. 

Assampstt. — Breach  of  contract  Appeal  from  the  Circuit  Court  of 
Logan  County;  the  Hon.  Geo.  W.  Herdman,  Judge,  presiding.  Heard 
in  Uiis  court  at  the  November  term,  1896.  Affirmed.  Opinion  filed 
May  16,  1896. 

Bltnn  &  IIarris  and  J.  T.  &  F.  M.  Hoblit,  attorneys 
for  appellant,  contended  that  where  a  person  is  wrong- 
fully deprived  of  the  use  of  a  house  the  measure  of  damages 
is  not  what  he  had  to  pay  for  some  other  house  but  the 
rental  value  of  the  house  he  was  deprived  of  using.  See 
Dobbins  v.  Duquid,  65  111.  466;  City  of  Chicago  v. 
Huenerbein,  85  111.  594;  City  v.  Hawkins,  48  111.  308; 
3  Sutherland  on  Damages,  146.  Ko  person  can  recover  for 
the  use  of  a  house  unless  he  has  been  evicted  or  wrongfully 
deprived  of  the  use  of  it.  12  Ara.Eng.  Ency.  758;  Hayner 
V.  Smith,  53  111.  430. 

Bkach  &  IIoDNETT,  attomeys  for  appellee. 

Where  servant  is  furnished  a  house  as  part  of  his  com- 
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pensation,  he  does  not  occupy  as  tenant,  and  the  relation 
of  landlord  and  tenant  does  not  exist.  4  Wait's  Actions 
and  Defenses,  399. 

Where  servant  is  wrongfully  discharged  before  the  expi- 
ration of  the  period  for  which  he  was  engaged,  he  is  enti- 
tled in  an  action  for  breach  of  the  contract  to  recover  all  the 
damages  he  suffers  by  a  breach  of  the  contract,  or  that  en- 
sue to  him  in  consequence  of  it,  and  any  amount  that  may 
be  due  by  the  terms  of  the  contract  and  the  value  of  any 
unrequited  service  he  may  have  rendered  up  to  the  day  of 
his  discharge.  Hochester  v.  De  La  Tour,  3  E.  and  Bl.  678; 
Frost  v.  Knight,  L.  R.,  5  Exch.  322;  Nearns  v.  Harbert,  25 
Mo.  352;  Howard  v.  Daly,  61 K  Y.  362;  2  Wait's  Actions  and 
Def.  456;  1  Sutherland  on  Damages,  18;  Moline  Plow  Co. 
v.  Booth,  17  111.  App.  574. 

Mr.  Justice  Wall  delfvered  the  opinion  of  the  Court. 

The  appellant  brings  here  the  record  of  a  judgment  against 
him  in  favor  of  the  appellee  for  $81.74.  The  cause  of  action 
alleged  was  the  breach  of  a  contract  by  which  the  appellant 
employed  the  appellee  to  work  for  him  as  a  farm  hand  for 
the  term  of  ten  months  from  March  1,  1894.  By  the  terms 
of  the  contract  the  appellee  was  to  receive  $25  per  month, 
with  the  use  of  a  house,  garden,  etc.,  and  pasturage  for  a 
cow.  On  the  6th  of  August  he  was  discharged  and  required 
to  quit  the  premises  of  appellant,  which  he  did.  He  rented 
another  house  in  the  vicinity  and  obtained  such  work  as  he 
could  during  the  remainder  of  the  ten  months. 

The  jury  allowed  compensation  on  the  basis  of  the  differ- 
ence between  the  contract  price  per  month  and  what  appel- 
lee was  able  to  earn  plus  what  he  had  to  pay  for  house  rent. 
This  item  of  house  rent  is  one  of  the  matters  mainly  urged 
in  the  brief  for  our  consideration.  As  stated,  the  appellee 
was  to  have  the  use  of  a  house  as  a  part  of  the  consideration 
for  his  work,  and  When  he  was  discharged  he  lost  what  that 
was  worth  as  well  as  the  monthly  stipend  of  $25.  The 
•omplaint  specially  made  is  that  the  appellee  was  permitted 
to  prove  that  he  paid  $3.50  per  month  for  the  house  he  af- 
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terward  took  without  showing  what  the  house  he  gave  up 
was  reasonably  worth.  It  may  be  conceded  that  the  worth 
of  the  house  he  gave  up  was  the  point  to  be  ascertained. 
The  proof  showed  what  sort  of  a  house  that  was  and  what 
sort  of  a  house  he  rented. 

From  these  facts  the  jury  might  infer  what  he  lost  in  this 
respect  by  the  discharge.  It  might  well  be  inferred  that 
the  rental  value  of  the  house  given  up,  which  contained 
seven  rooms,  with  garden  and  pasture  privileges,  was  worth 
as  much  as  the  house  of  three  rooms  for  which  the  sum  of 
$3.60  per  month  was  paid. 

If  the  appellant  was  willing  to  leave  the  matter  in  that 
shape  he  ought  not  to  ask  a  court  of  review  to  interfere. 
If  there  was  error  in  admitting  this  proof  it  is  apparent  ap- 
pellant has  not  suffered  thereby. 

The  other  point  pressed  by  the  brief  is  that  the  trial  court 
improperly  excluded  evidence  offered  by  appellant.  The 
proposed  proof  was  that  the  appellee  told  witness  that  he 
was  going  to  give  appellant  a  provocation,  or  words  to  that 
eflfect,  in  order  to  get  him  to  discharge  the  appellee  and  then 
make  him  trouble  afterward. 

The  appellant  in  his  testimony  had  stated  that  he  dis- 
charged appellee  because  appellee  had  said  to  him  that  he 
took  some  pears  from  a  tree  standing  in  the  garden  attached 
to  the  house  occupied  by  appellee.  The  latter  testified  that 
the  pears  were  taken  by  some  one  during  his  temporary 
absence  and  that  he  asked  appellant  if  he  took  them  but  did 
not  charge  him  with  doing  so.  A  witness,  Roller,  testified 
that  appellee  told  him  he  thought  appellant  had  taken  the 
pears,  and  appellee  admitted  that  he  did  say  to  the  witness, 
that  he  thought  appellant  got  the  pears,  but  he  asked  him 
about  it  and  that  appellant  had  denied  it.  Appellant  testL 
fled  that  the  appellee  "was  in  good  humor"  when  he  so 
spoke  in  regard  to  the  pears.  The  incident  as  it  is  thus 
related  seems  a  very  trivial  thing  upon  which  to  predicate 
a  discharge.  ^  The  jury  were  told  by  instructions  given  at 
the  instance  of  appellant  if  appellee  falsely  accused  appellant 
of  stealing  the  pears,  and  that  such  conduct  would  have  in- 
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duced  an  ordinarily  prudent  man  to  discharge  an  employe, 
then  such  discharge  was  proper.  So  it  was  left  to  the  jury 
to  say  whether  such  false  charge,  if  made  as  alleged,  was 
enough  to  warrant  a  discharge. 

The  offered  proof  would  have  tended  to  show  that  ap- 
pellee did  make  the  remark  as  alleged  by  the  appellant,  but 
the  preponderance  of  the  evidence  was  with  the  appellant 
on  that  point  alreadj'-  and  we  can  not  think  the  jury  would 
have  been  more  inclined  to  find  for  him  if  thev  had  heard 
the  proof. 

As  related  by  the  appellant,  the  remark  made  in  goad 
humor  was  not  a  matter  for  serious  consideration.  Whether 
it  was  in  the  form  of  a,  question  or  a  direct  charge,  it  was 
mere  banter,  not  in  ill  humor,  about  a  trifle,  and  unless 
there  had  been  some  other  cause  or  motive  it  is  not  probable 
this  would  have  been  made  the  pretext  for  a  discharge. 

If  the  appellee  wa«  really  in  good  humor,  not  caring  spe- 
cially whether  appellant  had  taken  the  pears,  the  incident 
would  not  have  induced  an  ordinarily  prudent  and  tenacious 
man  to  discbarge  an  employe  without  giving  him  an  oppor- 
tunity for  explanation  or  apology.  And  if  appellee  ap- 
peared to  be  disturbed  or  aggrieved,  the  appellant,  being 
innocent,  should  have  been  willing  to  convince  him  of  the 
fact.  The  excluded  evidence  should  have  been  received,  but 
the  error  committed  is  not  serious  enough  to  require  a 
reversal.  Had  it  been  admitted  it  would  have  done  no  more 
than  confirm  the  appellant's  version  of  the  matter,  and  as 
already  said,  we  can  not  suppose  a  different  verdict  would 
have  been  or  should  have  been  reached.  We  think  the  jury 
were  justified  in  the  conclusion  that  for  some  other  reason 
the  appellant  desired  to  end  the  employment  and  made  this 
very  unsubstantial  excuse  for  so  doing. 

The  judgment  will  be  aflSrmed. 
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Walter  Eden^  Administrator  of  the  Estate  of  David  G. 
Chase^  deceased^  y.  8.  P.  Drake,  Surviving  Part- 
ner of  tlie  Firm  of  Drake  &  Smltli. 

1.  TvRXDiSQ^ Declaration  by  an  Adminhtrator  Against  a  Surviving 
Partner, — The  opinion  states  the  declaration  in  full,  and  the  court  holds 
it  clearly  good  in  form  and  substance. 

Assumpsit.— For  money  had  and  received.  Appeal  from  the  County 
Court  of  Moultrie  County;  the  Hon.  Isaac  Hudson,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1895.  Reversed  and  re- 
manded.   Opinion  filed  May  16, 1806. 

R.  M.  Pkadro,  attorney  for  appellant. 
Harbaugh  &  Whitaker,  attorneys  for  appellee. 

Opinion  per  Ctjriam. 

The  only  question  presented  here  is  as  to  the  sufficiency 
of  the  declaration  as  amended,  which  was  as  follows : 

Walter  Eden,  plaintiff,  administrator  of  the  estate  of 
David  C.  Chase,  deceased,  who  died  intestate,  complaining  of 
S.  P.  Drake,  surviving  partner  of  the  late  firm  of  Drake  & 
Smith,  bankers,  of  a  plea  of  trespass  on  the  case  on  prom- 
ises; for  that  whereas  in  the  lifetime  of  said  David  C.  Chase, 
since  deceased,  and  in  the  lifetime  of  one  Isaac  Smith,  since 
deceased,  to  wit,  on  the  28th  day  of  May,  A.  D.  1895,  at  the 
county  aforesaid,  the  defendant  and  the  said  Isaac  Smith, 
partners,  doing  business  as  bankers,  received  of  and  from  said 
David  0.  Chase,  styling  him  D.  C.  Chase,  attorney,  the  sum 
of  $2,350  on  deposit  for  account  of  David  C.  Chase,  by  the 
name  and  style  of  D.  0.  Chase,  attorney;  and  the  defend- 
ant and  said  Smith  then  and  there  executed  and  signed  an  in- 
strument in  writing  whereby  they  acknowledged  the  receipt 
of  said  sum  of  $2,350,  deposited  for  the  account  of  David 
C.  Chase,  by  the  name  and  stylo  of  D.  C.  Chase,  attorney, 
and  then  and  there  delivered  said  instrument  in  writing  to 
said  David  C.  Chase,  by  means  whereof  the  defendant  and 
said  Smith  then  and  there,  to  wit,  on  the  day  and  year 
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aforesaid,  at  the  county  aforesaid,  became  liable  to  pay  to 
said  David  C.  Chase  the  said  sum  of  money  in  said  written 
instrument  mentioned,  when  thev  should  be  thereunto  after- 
ward  requested,  and  being  so  liable,  the  defendant  and  the 
s  lid  Smith  in  consideration  thereof  then  and  there  promised 
the  said  David  C.  Chase  to  pay  to  him  4;he  said  amount 
when  they  should  be  thereunto  afterward  requested.  And, 
whereas  also,  afterward,  and  in  the  lifetime  of  said  David 
C.  Chase,  and  in  the  lifetime  of  the  said  Isaac  Smith,  both 
since  deceased,  to  wit,  on  the  26th  day  of  Mtay,  A.  D.  1885, 
at  the  county  aforesaid,  the  defendant  and  the  said  Isaac 
Smith  were  indebted  to  said  David  C.  Chase  in  the  sum  of 
$2,350  for  money  then  and  there  received  by  the  said  de- 
fendant and  Isaac  Smith,  to  and  for  the  use  of  said  David  C. 
Chase;  and  in  the  further  sum  of  $2,350,  for  money  then  and 
there  paid,  laid  out  and  expended  by  said  David  C.  Chase  to 
and  for  the  use  of  the  said  defendant  and  the  said  Isaac  Smith, 
at  their  request;  and  in  the  further  sum  of  four  hundred  dol- 
lars for  interest  on  divers  large  sums  of  money  before  that 
time  forborne  to  be  collected  by  said  David  C.  Chase,  and 
due  and  owing  by  the  said  defendant  and  said  Isaac  Smith  to 
said  David  C.  Chase,  at  their  request.  And  being  so  in- 
debted to  the  said  defendant  and  the  said  Isaac  Smith,  in  con- 
sideration thereof,  then  and  there  promised  the  said  David 
C.  Chase  to  pay  him  said  several  sums  of  money  when  they 
should  be  thereunto  afterward  requested,  yet  the  said  de- 
fendant and  the  said  Isaac  Smith,  though  often  requested, 
have  not  nor  hsis  either  of  them  ever  paid  to  said  David  C. 
Chase  in  his  lifetime  nor  to  the  plaintiff,  since  the  death  of  said 
David  C.  Chase,  said  several  sums  of  money  or  any  or  either 
of  them  or  any  part  thereof,  but  the  defendant  and  Isaac 
Smith,  in  his  lifetime  and  in  the  lifetinle  of  said  David  C. 
Chase,  refused,  and  the  defendant  ever  since  the  death  of 
said  Isaac  Smith  refused,  to  pay  the  same  to  the  said  David 
C.  Chase,  and  since  the  death  of  said  David  C.  Chase  still  re- 
fuses to  pay  the  same  or  any  part  thereof  to  the  plaintiff, 
to  the  damage  of  the  plaintiff  as  administrator  as  aforesaid, 
of  eight  hundred  dollars. 
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And  the  plaintiff  brings  into  court  here  the  letters  of  ad- 
ministration to  him  granted  by  the  County  Court  of  the 
County  of  Moultrie,  in  the  State  aforesaid,  which  give  suffi- 
cient evidence  to  the  court  here  of  the  grant  of  administra- 
tion of  the  said  estate  to  the  plaintiff,  etc. 

Walter  Eden, 
Adm'r  of  estate  of  David  C.  Chase,  deceased. 
E.  M.  Peadro,  Att'y  for  Pl'ff. 

S.  P.  Drake.  Isaac  Smith- 

Hardware  Bank. 

Deposited  for  account  of  D.  C.  Chase,  attorney,  5 — 28 
1885,    $  cts. 

Currency,  $2,350. 

Two  thousand,  three  hundred  and  fifty  dollars. 

Drake  &  Smith. 
And  a  statement  of  the  account  sued  on  in  the  secpnd  count 
in  the  usual  form. 

To  this  declaration  the  defendant  interposed  a  demurrer, 
assigning  nine  special  causes  of  objection,  which  need  not 
ba  here  stated.  The  court,  however,  sustained  the  demurrer, 
and  the  plaintiff  electing  to  stand  by  his  declaration,  ren- 
dered judgment  against  him. 

The  declaration  is  clearly  good  in  form  and  substance. 
The  various  objections  were  without  merit.  For  this  error 
the  judgment  must  be  reversed  and  the  cause  remanded, 
with  directions  to  require  the  defendant  to  plead  to  the 
declaration. 


W.  H.  McLaughlin  r.  Henry  Schnellbacher,  doing  bnsi- 
ness  under  the  name  of  J.  P.  Schnellbacher  &  8ou8. 

1.  iJLBKh—By  Letters— Innuendoes, — Where  it  does  not  appear  upon 
the  face  of  the  letter  that  the  objectionable  words  do  not  relate  to  the 
plamtiif ,  and  the  imputations  ascribed  by  the  pleading  to  the  words  are 
consistent  with  their  natural  and  commonly  accepted  meaning,  the 
plaintiff  may,  by  innuendo,  define  the  defamatory  meaning  he  seeks  to 
put  upon  the  words,  and  may  aver  they  relate  to  him. 
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^.  SAMR'-Relation  of  the  Words  a  Question  of  Fact.— Whether  the 
words  complained  of  relate  to  the  plaintiff,  or  have  the  meaning  ascribed 
to  them  bj  the  innuendoes,  is  a  question  of  fact  to  be  determined  from 
the  proofs. 

3.  PUBUCATION— Cy  Actionable  Matters—The  word  **  published,"  as 
used  in  declarations  for  libel  and  slander,  imports  the  communication 
of  the  defamatory  words  to  some  third  person  or  persons. 

Trespass  on  the  Case,  for  libeL  Appeal  from  the  Circuit  Court  of 
Tazewell  County;  the  Hon.  Nathaniel  W.  Green,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1895.  Reversed  and  re- 
manded.   Opinion  filed  May  19,  1896. 

Statement  of  the  Case. 

The  Circuit  Court  held  appellant's  declaration  in  an  action 
for  libel  obnoxious  to  a  demurrer  and  dismissed  the  cause. 
This-appeal  questions  the  correctness  of  this  ruling  of  the 
court.  The  averments  of  the  declaration  important  to  be 
here  considered  are,  that  appellant  was  a  duly  qualified  and 
licensed  attorney  at  law,  and  was  engaged  in  the  practice 
of  his  profession.  That  he  and  another  attorney,  W.  S. 
Kellogg,  were  professionally  engaged  in  the  prosecution 
of  an  action  in  replevin  wherein  Fonda,  Snow  &  Doane  were 
plaintiffs  and  the  appellee  (the  sole  member  of  the  firm  of 
J.  P.  Schnellbacher  &  Sons)  was  defendant,  and  that  the 
appellee  wrongfully,  etc.,  composed,  wrote  and  caused  to  be 
composed  and  written  and  published  a  malicious  and  false 
libel^  in  the  form  of  a  letter  addressed  to  said  Fonda,  Snow 
&  Doane,  which  letter  is  set  out  in  the  declaration  as  fol- 
lows: 

J.  P.  Schnellbacher  &  Sons, 
Shoe  House, 

Pekin,  III.,  Oct.  24th,  1894. 
Fonda,  Snow  &  Doane,  Eochester,  N.  Y. 

Gentlemen  (meaning  Fonda,  Snow  &  Doane):  It  be- 
comes our  (meaning  defendant)  duty,  as  business  men,  to  give 
yon  (meaning  Fonda,  Snow  &  Doane)  an  explanation  in  re- 
gard to  an  account  you  folks  (meaning  Fonda,  Snow  & 
Doane)  have  against  one  W.  H.  Stetson,  which  was  closed  on 
three  judgment  notes  by  the  sheriff  (meaning  the  sheriff  of 
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Tazewell  county  and  State  of  Illinois)  on  the  8th  day  of 
September.  It  (meaning  said  sheriff's  sale)  was  legally  ad- 
vertised by  the  sheriff  (meaning  the  sheriff  of  Tazewell 
county  and  State  of  Illinois)  and  was  sold  in  a  lump  on  the 
22d  of  September  to  the  highest  bidder;  we  (meaning  the 
defendant),  being  the  highest  bidder,  received  the  stock  and 
paid  our  money  right  after  the  sale,  which  was  $2,100.  Be- 
fore the  stock  was  sold  quite  a  number  replevied  th^ir  goods 
and  took  them  away,  but  your  (meaning  Fonda,  Snow  & 
Doane)  representatives  (meaning  plaintiff)  came  on  the  25th 
day  of  September,  four  days  after  the  sheriff's  sale,  and  re- 
plevied your  (meaning  Fonda,  Snow  &  Doane's)  goods,  what 
he  (meaning  plaintiff)  could  find,  which  was  only  thirty-four 
pairs  of  shoes,  amounting  to  $68.50,  your  (meaning  Fonda, 
Snow  &  Doane's)  cost  price;  the  rest  of  your  (meaning  Fonda, 
Snow  &  Doane's)  shoes  we  suppose  went  where  a  good 
many  other  goods  went,  to  some  auction  house  in  Chicago; 
that  was  Mr.  Stetson's  style  of  doing  business.  Now,  what 
we  (meaning  defendant)  want  to  tell  you  (meaning  Fonda, 
Snow  &  Doane),  for  your  (meaning  Fonda,  Snow  &  Doane) 
own  good,  and  save  you  (meaning  Fonda,  Snow  &  Doane) 
money,  you  (meaning  Fonda,  Snow  &  Doane)  had  better 
not  allow  your  (meaning  Fonda,  Snow  &  Doane's)  lawyers 
(meaning  plaintiff  and  TV.  S.  Kellogg),  one  from  Peoria 
(meaning  said  W.  S.  Kellogg),  and  one  »f rom  Pekin  (meaning 
plaintiff);  both  (meaning  plaintiff  and  said  W.  S.  Kellogg) 
are  very  poor  specimens  of  lawyers;  they  (meaning  plaintiff 
and  said  W.  S.  Kellogg,)  are  in  it  for  the  money  they  (mean- 
ing plaintiff  and  said  W.  S.  Kellogg)  can  make  out  of  it  for 
themselves  (meaning  plaintiff  and  said  W.  S.  Kellogg),  and 
you  folks  (meaning  said  Fonda,  Snow  &  Doane)  will  be  the 
losers  in  the  end.  There  isn't  one  firm  that  replevied  their 
goods  but  what  will  get  beat  in  court  and  pay  costs,  besides 
we  (meaning  defendant)  propose  to  sue  the  coroner  that 
replevied  the  goods  after  the  sheriff  (meaning-  the  sheriff  of 
Tazewell  county  and  State  of  Illinois)  had  sold  us  the  goods, 
for  the  sum  of  $5,000  damages,  at  the  next  term  of  court. 
Our  leading  lawyers  of  Pekin  all  say  that  they  (the  lead- 
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ing;  lawyers  of  Fekin)  never  heard  of  such  a  thing  as  replevy- 
ing goods  after  an  officer  had  sold  them  (meaning  goods), 
and  this  lawyer  (meaning  plaintiff)  that  has  your  (meaning 
Fonda,  Snow  &  Doane)  claim  has  paid  one  fine  already 
for  using  abusive  words,  and  the  consequence  is  he  (mean- 
ing plaintiff)  will  make  you  folks  (meaning  Fonda,  Snow  & 
Doane)  put  up  for  all  the  costs,  as  far  as  the  small  amount 
is;  it  (meaning  the  costs)  doesn't  amount  to  very  much,  but 
we  (meaning  the  defendant)  do  not  like  to  have  such  scamp 
(meaning  plaintiff)  bleed  people  (meaning  Fonda,  Snow  & 
Doane)  when  they  (meaning  Fonda,  Snow  &  Doane)  can't 
be  present  (meaning  that  plaintiff  was,  is  and  would  be 
guilty  of  extortion,  fraud  and  dishonesty  toward  his  clients, 
the  said  Fonda,  Snow  &  Doane). 

Very  respectfully, 

J.  P.  SCHNELLBACUER  &  SoNS. 

The  declaration  concludes  with  the  usual  averment  of  in- 
jury and  damage  to  the  plaintiff  in  his  professional  capacity , 
and  to  his  credit  and  reputation,  etc. 

The  appellee  filed  demurrer,  as  follows : 

And  the  defendant,  Henry  Schnellbacher,  by  T.  N.  Green, 
his  attorney,  comes  and  defends,  etc.,  and  says :  That  the 
said  declaration  and  the  matters  therein  contained  in  man- 
ner and  form  as  the  same  are  above  set  forth,  are  not  suffi- 
cient in  law  for  the  plaintiff  to  maintain  his  aforesaid  action, 
and  that  he,  this  defendant,  Henry  Schnellbacher,  is  not  bound 
by  law  to  answer  the  same,  and  he  is  ready  to  verify,  etc. 
*  *  *  And  the  said  defendant  shows  to  the  court  the 
following  special  grounds  of  demurrer: 

First.  That  the  words  alleged  in  the  plaintiff's  declara- 
tion to  have  been  published  of  and  concerning  the  plaintiff 
show  upon  their  face  that  they  were  not  so  published  of 
and  concerning  the  plaintiff,  but  of  and  concerning  some 
other  and  different  person  than  the  plaintiff. 

Second.  Because,  by  innuendo,  a  totally  different  mean- 
ing is  placed  upon  words  pretended  to  have  been  published 
of  and  concerning  the  plaintiff,  from  the  meaning  which  is 
imputed  upon  the  face  of  the  words. 
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Third.  Because,  by  innuendo,  the  words  pretended  to 
have  been  published  of  and  concerning  the  plaintiff  were 
given  an  impossible  and  improbable  meaning. 

Fourth.  For  other  reasons,  and  also  because  the  said 
declaration  is  in  other  respects  uncertain^  informal  and  in- 
sufficient. 

T.  N.  Grken, 

Defendant's  Attorney. 
W.  B.  CooNET,  attorney  for  appellant. 
T.  N.  Green,  attorney  for  appellee. 

Me.  Justice  Booos  delitbbed  the  opinion  of  the  Couet. 

The  special  causes  of  demurrer  were  not  well  taken. 

It  does  not  appear  upon  the  face  of  the  letter  the  objec- 
tionable words  do  not  relate  to  the  plaintiff,  and  the  im- 
putations ascribed  by  the  pleading  to  the  words  were  con- 
sistent with  their  natural  and  commonly  accepted  meaning. 

When  this  is  true  the  plaintiff  may,  by  innuendo,  define 
the  defamatory  meaning  he  seeks  to  put  upon  the  words, 
and  may  aver  they  relate  to  him.  Whether  they  do  so  re- 
late or  had  such  meaning  and  imputation  is  a  question  of 
fact  to  be  determined  from  the  proofs.  Newell  on  Slander, 
618  and  619. 

Counsel  do  not  in  their  brief  rely  so  much  upon  the  spe- 
cial grounds  of  demurrer  but  chiefly  insist  there  is  no 
sufficient  averment  of  publication  of  the  letter. 

They  insist  it  was  indispensable  to  aver  that  the  letter 
was  mailed  or  sent  to  and  received  by  Fonda,  Snow  & 
Doane,  and  they,  or  one  of  them,  read  or  heard  the  letti  r 
read.  We  think  not.  It  may  have  been  otherwise  pub- 
lished. 

f    If  any  third  person  read  or  heard  it  read  there  would 

/be  publication  of  it,  and  this  whether  such  third  person 

/obtained  knowledge  of  its  contents  by  design  or  through 

/  inadvertence.    13  Amer.  &  Eng.  Ency.  of  Law,  pp.  373  and 

t/374  and  notes. 
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The  word  "  published,"  as  used  in  the  declaration,  imports 
the  communication  of  the  defamatory  writing  to  some  third 
person  or  persons.  Burton  v.  Burton,  3  Iowa,  316;  Watts  v. 
Greenlee,  2Der.  (N.  C.)  116;  Drave  v.  Agan,  1  Code  (N.  Y.) 
134. 

The  manner  of  communication  need  not  be  averred.  See 
forms  for  declaration  in  libel.  2  Chitty  Plead.  629,  630;  2 
Starkie,  385;  Yates'  Pleadings,  388. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  overrule  the  demurrer  and  require  defendant  to  plead. 
Reversed  and  remanded. 


John  y.  FarweU  Co.  v.  Emma  A.  Martin. 

1.  Exemptions— H^i/c  as  the  Head  of  the  Famt7y.— Where  the  evi- 
dence shows  that  the  wife,  although  doin^  business  in  her  own  name  and 
with  her  own  money,  has  not,  in  fact,  become  the  head  of  the  family 
by  taking  exclusive  charge  of,  managing  and  controlling  the  earnings 
and  productions  of  the  famUy,  and  the  financial  and  business  interests 
necessary  to  support  add  keep  it  together,  she  is  not  entitled  to  the  ben- 
efit of  the  exemption  laws  as  a  head  of  a  family. 

Trial  of  the  Bights  of  Property.— Appeal  from  the  Circuit  CJourt  of 
Menard  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1893.  Reversed  and  remanded.  Opin- 
ion filed  May  10^  1896. 

Charles  Nusbaum,  attorney  for  appellant. 

The  law  presumes  that  the  husband  residing  with  hia 
family  is  the  head  of  the  family.  Clinton  v.  Kidwell,  S2 
111.  427;  Berry  v.  Hanks,  28  111.  App.  55;  Temple  v.  Freed, 
21  111.  App.  238. 

At  common  law  the  father  possessed  the  paramount  right 
to  the  custody  and  control  of  his  minor  children.  17  Am. 
&  Eng.  Ency.  of  Law,  364. 

The  American  rule  follows  generally  the  rule  of  the 
English  equity  courts.  The  fight  of  the  father  to  have  the 
custody  of  his  child  is,  in  the  general  sense,  admitted.  17 
Am.  &  Eng.  Ency.  of  Law,  368,  369. 
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Watkixs  &  Golden,  attorneys  for  appellee,  contended 
that  the  plain  intent  of  the  law  is  to  preserve  a  home  and 
support  for  the  family,  and  not  for  its  head  as  distingaished 
from  its  members.  Where  the  husband  and  wife  are  living 
together  and  the  property  of  the  husband  does  not  reach 
the  limit  fixed  by  law,  and  the  wife  is  the  owner  of  the  prop- 
erty levied  upon  and  yet  claimed  as  exempt,  and  is  herself 
the  debtor  in  the  judgment  and  execution,  we  must  regard 
her  claim  to  exemption  {is  valid,  to  the  extent  necessary  to 
make,  with  her  husband's  property,  the  amount  protected  by 
the  statute.  Crane  v. Waggoner,  33  Ind.  85;  see  also  Temple 
V.  Freed,  21  111.  App.  238. 

The  question  as  to  whether  a  person  is  the  head  of  a 
family,  is  a  question  of  fact  for  the  jury.  Race  et  al.  v. 
Oldridge,  90  111.  250. 

Mr.  Justice  Wall  delivered  the  opinion  or  the  Court. 

This  was  a  trial  of  the  right  of  property,  whereby  the  ap- 
pellee, being  the  judgment  debtor  of  appellants,  sought  to 
secnre  an  exemption  upon  the  ground  that  she  was  the 
head  of  a  family.  She  was  successful  therein,  and  therefore 
this  appeal. 

This  appellee  is  a  married  woman  residing  with  her  hus- 
band and  children.  The  family  occupy  a  dwelling  house 
owned  by  the  husband,  who  was  formerly  engaged  in  mer- 
chandising but  sold  out  in  the  fall  of  1893. 

About  the  1st  of  November,  1894:,  the  appellee  began  the 
retail  grocery  business,  in  the  course  of  wliich  the  present 
debt  was  contracted.  The  money,  some  $900,  invested  in 
this  venture  belonged  to  her,  and  was  derived  from  her 
father's  estate. 

She  principally  conducted  the  business,  but  the  husband 
assisted  her  in  the  general  management  and  as  a  clerk. 

The  domestic  affairs  of  the  family  were  apparently  not 
abnormal  in  any  way,  and  the  husband  seemed  to  occupy 
his  proper  position,  except  that  sbe  and  he  both  insisted  he 
was  merely  a  subordinate  in  the  business  referred  to.  He 
had  some  $3,000  of  accounts  when  he  retired  from  business, 
and  a  part  of  the  money  collected  therefrom  went  to  the 
support  of  the  family. 
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He  was  in  ordinary  health,  of  sound  mind,  and  was  devot- 
ing all  his  time  to  the  care  of  his  family  and  management  of 
the  grocery  business  which  was  conducted  in  her  name — 
with  money  which  was  hers — and,  as  may  be  fully  conceded, 
that  business  was  in  all  respects  subject  to  her  authority 
and  control.  But  this  did  not  divest  him  of  his  legal  function 
as  the  head  of  the  family. 

The  case  is  very  unlike  that  of  Temple  v.  Freed,  21  App. 
238,  upon  which  counsel  depends  to  support  this  judgment. 
There  the  husband  had  been  insane,  and  as  such,  confined  in 
the  county  jail  and  in  the  hospital  for  the  insia,ne.  lie  had 
however  recovered  so  far  as  to  live  at  home  with  his  wife 
and  children,  but  he  did  nothing  substantially  toward  his 
own.  support  or  that  of  the  family,  while  the  wife,  with  the 
assistance  of  the  children,  carried  on  the  farming  operations 
by  which  the  family  was  supported. 

The  expressions  found  in  the  opinion  were  entirely'proper 
with  reference  to  that  case,  but  should  not  be  applied  here 
where  the  facts  are  so  different. 

To  repeat,  in  the  present  case  it  appears  that  the  husband 
is  io  a  normal  condition  of  health,  mental  and  physical,  owns 
the  residence  occupied  by  the  family,  and  a  considerable 
amount  in  accounts,  a  part  of  which  he  has  used  to  support 
his  wife  and  children;  that  as  clerk  and  assistant  be  renders 
valuable  service  in  the  management  of  the  wife's  business, 
and  that  to  this  business  and  to  the  care  and  protection  of 
his  family  he  devotes  all  his  energy  and  time.  It  may  be 
that  he  is  also  in  debt — that  the  homestead  is  incumbered — 
but  there  is  nothing  in  this  record  to  warrant  the  conclusion 
that  he  has  lost  his  proper  position  and  character  as  the 
head  of  the  family.  He  has  not  abdicated,  nor  forfeited  his 
heiidship,  nor  is  that  question  to  be  determined  merely  by 
ascertaining  whether  he  or  she  contributes  the  greater  sum 
to  the  supi)ort  of  the  family. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Squire  Brown  r.  The  People  of  the  State  of  Illinois. 

1.  lasmvcnojis— Weight  of  Evidence. — On  the  trial  of  an  action  for 
selling  intoxicating  liquors  to  an  habitual  drunkard,  it  is  not  error  to 
instruct  the  jmy  that  the  number  of  witnesses  does  not  necessarily  deter- 
mine the  weight  of  the  evidence  in  any  case,  but  the  jury  should  take 
into  consideration  all  the  evidence  and  consider  it  all  together,  and  deter- 
mine from  all  the  evidence  in  the  oase  and  from  all  the  circumstances 
proven  on  the  trial  as  to  the  weight  of  the  evidence,  and  return  a  verdict 
accordingly. 

2.  Words  and  Phrabbs.— "  Weight  of  Evidence.^— y^hile  the  phrase 
'*  the  weight  of  the  evidence  "  is  often  used  in  instructions  and  properly 
understood  to  mean  the  preponderance  of  the  evidence,  it  does  not  nec- 
essarily so  mean,  and  is  not  to  be  always  so  understood. 

Indictment,  for  selling  intoxicating  liquor  to  a  person  in  the  habit  of 
getting  intoxicated.  Error  to  the  County  Court  of  McLean  County; 
the  Hon.  C.  D.  Myers,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1895.    Affirmed.    Opinion  filed  May  16,  1896. 

M..  B.  Harris,  Edwin  H.^Minbe  and  Edmund  O'Conneli^ 
attorneys  for  plaintiff  in  error. 

John  A.  Sterling,  Staters  Attorney,  for  defendant  in  error. 

Mr.  Presiding  Justice  Pleasants  delivered  the  opinion 
OF  the  Court. 

Plaintiff  in  error  was  convicted  and  fined  on  six  counts, 
of  which  four  charged  the  sale  of  intoxicating  liquor  to  an 
intoxicated  person  named,  and  two  the  like  sales  to  the  same 
person  then  in  the  habitof  getting  intoxicated. 

To  the  proof  of  his  habit  as  charged,  the  defense  contrib- 
uted about  as  much  as  the  prosecution,  and  except  as  to 
the  alleged  sales  there  was  no  controversy.  Defendant  and 
his  barkeeper  alike  testified  that  he  was  often  in  the  saloon, 
calling  for  liquor,  when  drunk  and  when  sober,  but  each 
denied  that  he  ever  sold  or  gave  him  any  or  saw  the  other 
do  so.  But  the  jury,  for  some  reasons,  could  not  have  be- 
lieved this  denial.  Among  them  was  the  testimony  of  the 
alleged  vendee  that  he  had  bought  beer  and  whisky  of  the 
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defendant  and  also  of  the  barkeeper,  when  he  was  drunk 
and  when  he  was  sober,  on  occasions  in  number  far  exceed- 
ing those  charged  in  the  indictment;  and  that  of  his  wife, 
that  she  had  taken  him  out  of  the  saloon  four  or  five  times, 
on  one  of  which  occasions  she  saw  him  tipping  a  glass  to  his 
lips;  the  facts  were  that  he  was  often  seen  to  be  intoxicated 
and  didn't  get  liquor  at  home,  and  that  although  there  were 
other  saloons  in  Bloomington,  where  he  resided,  yet  he  con- 
tinued to  so  frequent  that  of  the  defendant,  where,  as  was 
testified,  he  was  so  persistently  and  uniformly  refused,  for 
a  reason  that  did  not  import  a  personal  compliment  nor  in- 
vite his  company. 

It  was  for  the  jury,  with  their  advantages,  to  determine 
the  question  of  credibility  arising  upon  this  conflict  of  testi- 
mony; and  having  unanimously  concurred  in  judgment  as 
to  how  it  ought  to  be  determined,  and  been  supported  b}'  the 
trial  judge,  who  also  saw  and  heard  the  witnesses,  we  are 
neither  prepared  nor  disposed  to  overrule  it. 

It  is  said,  however,  that  their  finding  may  have  been  in- 
fluenced by  certain  instructions  given  which  are  claimed  to 
have  been  erroneous. 

One  was  "  that  the  number  of  witnesses  does  not  necessa- 
rily determine  the  weight  of  the  evidence  in  any  case,  but 
the  jury  should  take  into  consideration  all  the  evidence  in 
the  case  and  should  consider  it  all  together,  and  determine 
from  all  the  evidence  in  the  case  and  from  all  the  circum- 
stance proven  on  the  trial,  as  to  the  weight  of  the  evidence, 
and  return  a  verdict  accordingly;"  under  which,  it  is  in- 
sisted, they  may  have  returned  their  verdict  upon  what  tliey 
considered  a  preponderance  of  the  evidence,  though  not  suf- 
ficient to  convince  them  beyond  a  reasonable  doubt  of  the 
defendant's  guilt. 

While  the  phrase,  "  the  weight  of  the  evidence,"  is  often 
used  in  instructions  and  properly  understood  to  mean  tlie 
preponderance  of  the  evidence,  it  does  not  necessarily  so 
mean,  and  is  not  to  be  here  so  understood.  This  instruction 
expressly  applies  to  "any  case,"  that  is,  to  every  case,  and 
holds  that  the  verdict  should  depend  upon  the  weiglit  of  the 
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evidence — which  is  the  trier's  honest  estimate  of  its  power 
or  tendency  to  convince,  one  way  or  the  other,  as  to  a  mat- 
ter of  fact  in  dispute — to  be  made  by  a  candid  and  thorough 
consideration  of  each  item  as  affected  by  a  like  consideration 
of  all  others  that  are  pertinent  to  the  same  question,  and 
not  merely  by  the  number  of  witnesses.  And  this  is  true 
of  all  cases,  whether  there  is  suflScient  evidence  to  convince 
beyond  a  reasonable  doubt,  or  only  a  bare  preponderance, 
'  or  an  even  balance.  This  instruction  does  not  attempt  or 
purport  to  state  the  rule  as  to  the  comparative  weight,  or 
the  measure  of  proof  required  to  support  a  verdict  in  any 
case,  but  leaves  it  to  others;  and  if  of  itself  this  might  be 
considered  misleading  or  absolutely  erroneous,  that  rule 
applicable  to  this  case  is  in  them  too  fully  and  clearly  stated 
to  be  misunderstood.  In  three  of  the  eleven  given  for  the 
people  it  is  declared  to  be  such  as  to  produce  belief  ^^  beyond 
a  reasonable  doubt,"  and  three  others  explain  what  is  meant 
by  such  a  doubt  —  clearly  implying  that  the  evidence,  to 
justify  a  conviction,  must  be  sufficient  to  remove  it.  Of  the 
fourteen  given  for  the  defendant  nine  require  proof  against 
him  "  beyond  a  reasonable  doubt; "  three  expressly  declare 
that  neither  a  mere  preponderance,  short  of  that,  nor  a 
greater  probability  of  guilt,  merely,  apptsaring  by  the  evi- 
dence or  upon  the  doctrine  of  chances,  is  sufficient. 

Another  instruction  was,  '*  that  if  you  believe  from  the 
evidence  in  this  case  beyond  a  reasonable  doubt  that  the  de- 
fendant or  his  bartender,  within  eighteen  months  just  prior 
to  the  finding  of  the  indictment  in  this  case,  within  the  said 
county,  sold  intoxicating  liquor  to  Pearl  Runyon,  ike  said 
Pearl  Runyon  being  then  mid  there  a  person  in  the  habit  of 
getting  intoxicated^  then  3^ou  should  find  the  defendant 
guilty,"  etc.;  and  the  next  following  is  in  the  same  language 
except  that  the  words  "the  said  Pearl  Eunyon  being  a  per- 
son then  and  there  intoxicated,"  are  substituted  for  those 
above  itjilicized  —  which  are  the  clauses  complained  of  as 
assuming  material  facts  alleged  in  the  several  counts  to 
which  the  instructions  respectively  apply. 

"  And  that  said  Pearl  Runyon  was,"  would  have  been  a 
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better  form  of  expression  th^n  "  the  said  Pearl  Run  yon  be- 
ing."  Bat  if  the  one  used  was  not  intended  as  an  absolute 
statement,  which  we  think  is  probable,  it  is  in  this  case  a 
mere  question  of  idiomatic  accuracy  which  is  unimportant 
to  discuss  or  decide,  inasmuch  as  the  facts  referred,  to  were 
fully  proved  by  the  testimony  of  Eiinyon  himself,  his  wife, 
two  daughters  and  son-in-law,  and  by  that  of  the  defendant 
and  his  bartender  as  well.  The  latter  said  he  was  em- 
ployed as  bartender  from  February  5,  1894,  to  June  follow- 
ing; that  during  that  period  he  refused  to  let  Runyon  have 
any  liquor  twenty-five  or  thirty  times,  and  that  he  was 
alwavs  drunk  when  he  called  for  it.  It  is  not  claimed  in 
the  argument  that  there  was  any  controversy  on  these 
points.  An  assumption  of  these  facts,  therefore,  could  have 
done  no  harm  and  would  not  have  been  error.  The  judg- 
ment will  be  affirmed. 


Lemuel  Hndson  et  al.  t.  J.  Sholem  &  Sons. 
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1.  HuBBiLiiD  AHjy  WiVB—HusbandTa  Liability,— The  fact  that  a  wife 
makes  purchases  with  the  intent  to  live  apart  from  her  husband,  and  to 
apply  tiie  goods  to  her  own  personal  use,  wiU  not  absolve  the  husband 
from  liability  if  he  authorized  the  purchases  expressly  or  by  legal  impli- 
catioD.  If  he  gave  the  vendor  reasonable  ground  to  believe  that  his 
wife  was  so  authorized,  then,  acting  in  good  faith  and  without  knowl- 
edge of  the  dissensions  afterward  occurring,  he  may  safely  sell  her  such 
goods  as  are,  in  quantity  and  character,  fairly  within  the  range  of  such 
auUiority. 

3.  SAXR—'What  are  not  Expenses  of  the  Family, —Where  goods  are 
puiohased  by  the  wife  in  contemplation  of  a  separation,  and  for  the  per- 
sonal use  of  the  wife,  their  cost  is  not  to  be  regarded  as  *' expenses 
of  the  family,"  for  which  a  judgment  can  be  rendered  against  husband 
and  wife  jointly,  under  Sec.  15,  Ch.  68,  R.  S:,  entitled  *' Husband  and 

Wife." 

8.  Qaxz— Construction  of  the  Statute. Section  15,  chapter  68,  R.  S., 
entitled  '*  Husband  and  Wife,*'  has  not  changed  the  liability  of  the  hus- 
band, except  when  he  may  be  held  jointly  with  the  wife  for  expenses  of 
the  family.  When  he  is  sued  with  her  it  must  be  shown  tliat  the  cause 
of  action  is  within  the  statute.  It  imposes  a  liability  upon  the  wife  by 
which  Bhe  maybe  held  jointly  with  her  husband,  who.  otherwise,  would 
be  alone  responsible. 
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Assumpsit,  for  goods  sold  and  delivered.  Appeal  irom  the  County 
Court  of  Edgar  County;  the  Hon.  E.  G.  Rose,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1895.  Reversed  and  remanded. 
Opinion  med  May  16, 1896. 

Joe  H.  Winkler,  attorney  for  appellant  Lemuel  Hudson, 
contended  that  these  goods  were  not  bought  by  the  w^*  ''e  to  be 
used  in  the  family,  neither  were  they  used  by  the  family, 
and  were  therefore  in  no  respect  expenses  of  the  farailj'. 
She  bought  them  in  contemplation  of  a  separation  from  her 
family,  and  for  her  own  use  after  she  had  ceased  to  be  a 
member  of  the  family.     Compton  v.  Bates,  10  111.  App.  85. 

In  the  case  of  Schlesinger  &  Mayer  v.  Keifer,  80  111. 
App.  257,  the  court,  after  citing  the  statute  under  which 
apjiellees  seek  to  recover,  says :  "  In  this  action  against 
them  jointly  (husband  and  wife)  no  other  ground  of  recovery 
can  be  relied  upon.  It  would  seem  to  be  a  condition  prece- 
dent to  any  family  expense  that  there  should  be  a  family  in 
fact,  without  regard  to  what  knowledge  the  persons  selling 
the  goods  had  of  the  fact." 

W.  H.  Clinton,  attorney  for  appellees. 

The  appellants  were  husband  and  wife,  and  so  reputed  at 
the  time  the  goods  were  sold.  The  goods  were,  so.  far  as 
appellees  knew,  for  family  use,  and  are,  for  the  purposes  of 
this  case,  family  expenses.  Hudson  v.  Hudson,  23  111.  App. 
118;  Hoyle  v.  Winfield,  28  111.  App.  628. 

The  question  of  whether  the  goods  were  necessary  is  not 
important.    Hudson  v.  Kink,  23  111.  App.  118. 

Mr.  Justice  Wall  delivered  the  opinion  op  the  Court. 

This  was  assumpsit  by  appellees  against  the  appellant, 
sued  jointly  with  Alice  Hudson,  his  wife.  The  declaration 
contained  only  the  common  counts,  to  which  appellant 
pleaded  non-assumpsit,  and  a  special  plea  denying  joint 
liability  with  his  wife,  upon  which  there  was  issue.  The 
record  does  not  disclose  a  plea  by  the  wife.  A  jury  was 
waived  and  the  cause  was  submitted  to  the  court  by  agree- 
ment, resulting  in  judgment  for  the  plaintiff  against  both 
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defendants  for  $442.18,  from  which  Lemuel  Hudson  only  has 
appealed. 

It  ap]>eared  from  the  evidence  that  the  appellant,  shortly 
before  he  was  married  to  his  co-defendant,  said  to  the  ap- 
pellees, who  were  merchants,  that  after  he  was  married  he 
would  come  with  his  wife  or  she  would  come  alone  to  their 
store  and  buy  what  would  be  needed  for  their  housekeeping, 
and  that  after  the  marriage  he  repeated  the  statement  in 
substance.  The  marriage  occurred  in  June,  and  in  Septem- 
ber, on  the  7th  or  8th,  the  wife  went  to  the  store  of  the  appel- 
lees and  purchased  the  goods  in  question,  consisting  of 
carpets,  curtains,  furnishings  of  various  kinds,  such  as  table 
linens  and  bed  clothing,  and  a  considerable  quantity  of 
dress  goods  and  wearing  apparel  for  herself  and  her  two 
children  bv  a  former  marriage  and  a  few  articles  suitable  for 
the  use  of  appellant.  These  goods,  as  she  represented  to  the 
appellees,  were  to  be  used  in  furnishing  a  new  house  which 
appellant  was  then  building  and  for  the  use  of  the  family. 

It  appears  that  just  before  this  a  serious  disagreement 
had  arisen  between  the  husband  and  wife,  and  the  evidence 
strongly  tends  to  show  that  she  had  left  his  house  not  in- 
tending to  return,  and  it  does  show  that  the  goods  which 
she  had  so  purchased  were  not  taken  to  his  house  but  were 
by  her  direction  taken  to  the  house  of  her  step-father,  and 
have  never  been  in  the  house  of  the  appellant.  The  evi- 
dence also  shows,  or  at  least  strongly  tends  to  show,  that  the 
appellees,  while  the  wife  was  making  selections  for  these 
purchases,  which  covered  a  part  of  two  days,  sent  one  of  their 
clerks  to  a  neighboring  merchant  who  had  formerly  lived 
in  the  vicinity  of  appellant  to  inquire  something  as  to  his 
standing,  etc.,  and  that  the  clerk  was  informed  that  there 
was  a  notice  published  in  the  local  newspaper  of  that  date 
to  the  efFect  that  the  appellant  would  not  be  responsible  for 
parcbases  made  by  his  wife,  but  notwithstanding  such  in- 
formation, which  appellees  denied  that  they  received,  the 
goods  were  sold  and  delivered  to  the  wife,  who  has  appro- 
priated them  to  her  own  use. 

It  appears  that  the  husband  and  wife  did  not  live  together 
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after  the  purchase  of  these  goods,  that  they  were  subse- 
quently divorced,  and  that  with  the  divorce  there  was  a 
provision  for  alimony. 

There  is  also  evidence  tending  to  show  that  the  house  of 
appellant  was  furnished  comfortably  at  least,  and  that  the 
purchases  made  by  the  wife  were  unnecessary  to  some  ex- 
tent, though  upon  these  points  there  is  quite  a  conflict  in 
the  testimonv. 

There  seems  to  be  no  doubt  that  the  wife  made  the  pur- 
chases with  the  intent  to  live  apart  from  her  husband  and 
to  apply  the  goods  to  her  own  personal  use.  This  would 
not  absolve  the  husband  from  liability  if  he  authorized  the 
purchases  expressly  or  by  legal  implication.  If  he  gave  the 
appellees  reasonable  ground  to  believe  that  his  wife  was  so 
authorized,  thej%  acting  in  good  faith  and  without  knowl- 
edge of  the  dissensions  afterward  occurring,  might  safely 
sell  her  the  goods  in  question,  if  the  same  in  quantity  and 
character  were  fairly  within  the  range  of  such  authority, 
but  if  they  were  notified  of  a  revocation  of  such  authority 
they  could  not,  of  course,  rely  upon  it. 

As  theydeny  any  knowledge  of  the  disagreement  or  sepa- 
ration, but  depend  upon  the  express  authority  referred  to, 
they  do  not  and  could  not  depend  upon  the  agency  which  the 
law  raises  when  the  husband  fails  to  properly  support  the 
wife,  whereby  she  is  invested  with  power  to  pledge  his  credit 
for  the  relief  of  her  necessities. 

In  this  aspect  of  the  case  it  is  proper  to  refer  to  the  eighth 
proposition  of  law  presented  by  appellant,  which  was  to  the 
effect,  in  short,  that  appellees  were  chargeable  with  the 
notice  given  to  their  clerk  as  to  the  publication  by  appellant 
prohibiting  sales  to  his  wife  on  his  credit.  This  the  court 
refused  to  hold. 

We  think  it  was  a  proper  rule  of  law  to  be  considered  in 
view  of  the  evidence. 

If  the  goods  were  purchased  in  contemplation  of  a  sep- 
aration, and  for  the  personal  use  of  the  wife,  then  their  cost 
was  not  to  be  regarded  as  "expenses  of  the  family,"  for 
which  a  judgment  could  be  rendered  against  husbaiid  and 
wife  jointly,  under  Sec.  1 5,  Ch.  68,  B.  S. 
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That  statute  has  not  chano;ed  the  liabilitv  of  the  husband, 
except  that  he  may  be  held  jointly  with  the  wife  for  such 
expenses — but  when  he  is  sued  with  her  it  must  be  shown 
that  the  cause  of  action  is  within  the  statute.  If  it  is  not 
he  may  be  liable  separately  but  can  not  be  held  jointly  with 
her. 

Hence  the  seventh  proposition-  of  law,  which  asserted  the 
rule  just  stated  and  which  the  court  refused,  should  have 
been  held.  From  its  refusal  of  other  propositions  the  court 
seems  to  have  labored  under  the  impression  that  the  statute 
had  in  some  way  enlarged  the  common  law  liability  of  the 
husband,  and  that  therefore  the  rules  of  the  common  law 
by  which  the  question  of  his  liability  was  to  be  determined 
had  been  abrogated. 

The  statute  merely  imposes  a  liability  upon  the  wife 
by  which  she  may  be  held  severally  or  jointly  with  her 
husband,  who  otherwise  would  be  alone  responsible.  Comp- 
ton  V.  Bates,  10  Brad.  78;  Schlesinger  v.  Kiefer,  30  App. 
253. 

We  are  of  opinion  the  court  misapprehended  the  law  ap- 
plicable to  the  facts,  and  as  this  may  have  induced  the  con- 
clusion reached,  the  judgment  must  be  reversed  and  the 
cause  remanded. 


J.  H.  DeWolf  et  h1.  y.  Harley  Boswell  et  al. 

1.  Lost  Records— Ifesf oration  of— Parties. — Section  2,  chapter  116, 
R.  S.,  entitled  "  Records/*  provide  that  the  application  to  restore  a  lost 
record  may  be  made  by  any  party  or  person  inter^ted,  and  .that  the  rec- 
ord when  restored  siiall  have  the  same  effect  as  the  original,  "  so  far  as 
ooncems  the  party  or  person  making  such  application,  and  the  persons 
who  shall  have  been  notified/'  but  does  not  provide  what  persons  shall 
be  notified. 

2.  Parties — Proceedings  to  Restore  Lost  Hecords.— The  proceedings 
to  restore  lost  records  is  statutory,  and  is  binding  only  as  between  the 
parties  thereto,  and  such  parties  can  not  complain  that  other  persons 
were  not  made  parties. 

8.    NoTiCE—In  Proceedings  to  Restore  Lost  Records.— The  general 

Vol.  ULV  » 
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direction  of  the  statute  is,  that  notice  shall  be  given  as  in  chancery  cases, 
but  when  the  original  proceeding  was  in  rem  without  personal  service, 
then  as  nearly  as  may  be  as  in  the  original  proceeding,  sought  to  be 
restored. 

Proceedings  to  Restore  Lost  Records.— Appeal  from  the  Circuit 
Court  of  Fulton  County;  the  Hon.  Jeffebson  Orb,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1805.  Affirmed.  Opinion 
filed  May  16,  1896. 

J.  A.  Gray  and  D.  Abbott,  attorneys  for  appellants. 

H.  "W.  Masters  and  Kinsey  Thomas,  attorneys  for  ap- 
pellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  ortler  of  the  Circuit  Court  re- 
storing a  part  of  the  judgment  record  of  said  court,  which 
had  been  destroyed  by  fire.  The  portion  restored  was  an 
order  entered  at  the  December  term,  1893,  dismissing  the 
suit  as  to  William  Ilanlon  and  Maggie  Kagel  in  a  certain 
oause  wherein  the  present  appellants  and  one  James  D. 
Smith  and  said  Hanlon  and  Nagel  were  defendants  and  one 
Cora  Boswell  was  plaintiff. 

The  application  for  such  restoration  of  the  record  was 
made  under  Section  2,  Ch.  116,  R.  S.,  by  the  appellees,  who 
averred  that  after  the  said  Hanlon  and  Nagel  were  so  dis- 
missed they,  the  appellees,  were  made  co-plaintiffs  in  the 
suit  and  that  they  recovered  a  judgment  therein  against 
the  said  appellants  and  said  Smith  for  $2,500,  from  which 
judgment  the  defendants  herein  had  prayed  and  perfected 
an  appeal  to  the  Appellate  Court,  and  that  the  record  of  said 
cause,  except  said  order  sought  to  be  restored,  was  then  pend- 
in;g;  on  said  appeal  in  the  Appellate  Court. 

It  is  objected  that  the  said  Cora  Boswell  and  said  Hanlon 
and  Nagel  should  have  been  made  parties.  From  the  peti- 
tion it  appears  that  the  judgment  was  not  in  favor  of  the 
said  Cora  Boswell,  but  in  favor  of  the  petitioners  only. 
Hence  it  is  not  perceived  what  interest  she  had  in  this 
proceeding,  nor  what  necessity  there  is  for  making  Hanlon 


Thihd  Disthict — November  Term,  1895.      67   * 

■  * 

DeWolf  V.  Boswell. 

and  Negal  parties  thereto.  The  statute  says  the  applica- 
tion may  be  made  by  any  party  or  person  interested,  and 
that  the  record  when  restored  should  have  the  same  efifect 
as  the  original,  "  so  far  as  concerns  the  party  or  person 
making  such  application,  and  the  persons  who  shall  have 
been,  notified,"  but  does  not  provide  what  persons  shall  be 
notified.  Since  the  only  object  is  to  restore  a  lost  record, 
and  since  the  result  is  to  make  the  restored  record  effective 
only  as  to  the  persons  making  the  application  and  those 
notified,  it  is  not  apparent  how  these  parties  to  the  proceed- 
ing can  complain  that  other  persons  were  not  made  parties.* 
How  can  these  appellants  be  made  to  suffer  because  the 
persons  referred  to  are  not  bound  by  the  order  appealed 
from? 

The  proceeding  is  statutory  and  is  for  a  purpose  which  is 
binding  only  ba  between  the  parties  thereto.  We  think  the 
objection  is  not  well  taken. 

It  is  urged  next  that  notice  to  James  D.  Smith  was  not 
properly  given.  The  statute  provides  that  notice  shall  be 
given  as  in  chancery  cases,  and  that  where  the  proceeding 
in  the  original  case  is  in  rem,  and  no  personal  service  was 
had,  the  notice  shall  be  as  nearly  as  may  be  as  it  was  in  the 
original  proceeding,  and  it  is  further  provided  that  the  court 
may,  in  all  cases  where  publication  is  required,  direct  the 
form  of  the  notice  and  the  new8pai)er  or  newspapers  in 
which  the  same  shall  be  published. 

In  this  instance  the  appellants  were  all  served  with  sum- 
mons as  in  chancery,  and  they  appeared*  without  objection. 
As  to  Smith,  notice  was  given  by  publication  as  in  chancery, 
but  it  does  not  appear  that  the  court  made  an  order  as  to 
the  form  of  the  notice  or  the  newspaper  in  which  it  should 
be  published. 

Eeading  the  entire  statute,  it  will  be  observed  that  the 
general  direction  is  that  notice  shall  be  given  as  in  chancery 
cases;  but  when  the  original  proceeding  was  in  rem  without 
personal  service,  then  as  nearly  as  may  be  as  in  the  original 
proceeding. 

In  the  latter  class  of  cases  the  method  of  notice  was  to  be 
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analogous  to  that  in  the  original  proceeding,  and  in  such  cases 
doubts  might  arise  as  to  the  proper  form,  etc.,  and  so  it  was 
provided  that  the  court  might  in  all  cases  where  publication 
is  required,  regulate  the  matter.  To  say  that  the  court 
must  do  so  in  all  cases  is  to  render  nugatory  the  provision 
found  in  the  preceding  part  of  the  section  that  notice  shall 
be  given  as  in  chancery.  We  are,  therefore,  inclined  to  hold 
that  the  notice  as  to  Smith  was  sufficient,  though  it  may 
well  be  doubted  whether  these  appellants  having  answered 
and  gone  to  hearing  without  objection  can  be  heard  to  raise 
the  question. 

It  is  objected  that  there  was  no  replication  to  the  answer. 

From  the  certificate  of  evidence  it  appears  the  cause  was 
heard  on  bill,  answer,  replication  and  parol  evidence. 

But  if  there  was  no  replication  and  if  a  replication  was 
required,  it  was  waived  by  going  to  trial  w^ithout  it. 

The  only  pleading  required  by  the  statute  is  the  '*  appli- 
cation" which  must  be  in  writing  and  verified  by  affidavit. 

It  is  objected  that  the  proof  upon  which  the  order  was 
granted  is  not  sufficient. 

The  clerk  of  the  court  testified  that  at  the  December 
term,  1893,  he  made  a  record  of  an  order  dismissing  said 
Hanlon  and  Nagel;  that  the  record  of  said  order  was  burned 
and  that  Exhibit  1,  attached  to  the  application,  was  in  sub- 
stance a  copy  of  that  order.  Turning  to  the  exhibit  we  find 
an  order  in  apt  and  jfroper  terms  as  alleged.  It  is  not  per- 
ceived what  further  is  necessary.  It  is  ordered  that  this 
cause  be  consolidated  with  the  original  appeal  and  that  the 
two  causes  be  treated  as  one.  The  order  of  the  Circuit 
Court  allowing  restoration  of  the  destroyed  record  is 
affirmed. 


A,  A.  Neal,  W.  H.  Williams  and  J.  W.  Neal  v.  S.  B.  Pen- 
nington. 

1.  STATUTKS—CoiwfrucfMm  of-^Act  of  i^P5.— Section  5  of  the  act  of 
June  4>  1896,  relating  to  suits  on  negotiable  instruments  (Laws  1895,  p. 
262)  should  receive  a  strict  construction,  and  judgments,  to  be  warranted 
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bj  it,  should  be  so  limited  as  not  to  affect  the  separate  property  of  defend- 
ants not  served* 

2.  JuDOMBNTS—  Under  Section  5,  Act'of  1895. — A  judgment  on  a  nego- 
tiable instrument  under  section  0  of  the  act  of  1805  (Laws  1895,  p.  262), 
must  be  limited  so  as  not  to  affect  the  separate  property  of  defendants 
not  served,  and  all  judgments  not  within  the  letter  or  spirit  of  the  statute 
must  be  reversed  under  the  general  rule  declared  in  Caflin  v.  Dunne,  129 
IlL  241,  and  cases  cited  on  p.  248. 

Assampsit,  on  a  promissory  note.  Error  to  the  Circuit  Court  of  Cum- 
berland County;  the  Hon.  Silas  Z.  Landes,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1895.  Reversed  and  remanded. 
Opinion  filed  May  10,  1896. 

L.  N.  Bbeweb  and  W.  S.  Evbbhaet,  attorneys  for  plaint- 
iffs in  error. 

« 

J.  A.  Duncan  and  A.  F.  Bussabd,  attorneys  for  defend- 
ant in  error. 

Me.  Pbesidino  Justice  Pleasants  deliyebed  the  opinion 
of  the  couet. 

This  suit  in  assumpsit  was  commenced  August  1,  1895, 
by  the  defendant  in  error,  against  the  makers  of  a  promis- 
sory note,  as  follows : 

"  DiONA,  August  14,  1893. 

One  year  after  date  we  promise  to  pay  to  the  order  of  S. 
B.  Pennington  two  hundred  and  twenty-four  dollars,  at 
seven  per  cent  interest  after  maturity,  value  received. 

A.  A.  Neal, 
I.  W.  Neal, 
W.  H.  Williams." 

The  return  of  the  summons  showed  service  on  A.  A.  Neal 
and  Williams — the  defendant  L  W.  Neal  not  found;  and  no 
appearance  was  entered  by  or  for  him.  The  three  were  de- 
faulted, the  damages  a43sessed  at  an  amount  exceeding  the 
ad  damnum  by  $15.75 — and  final  judgment  rendered  there- 
for and  for  costs,  against  all  by  their  several  names  in  the 
usual  form.  It  recites  due  service  of  summons  on  A.  A. 
Neal  and  W.  H.  Williams  but  not  upon  I.  W.  Neal  nor  any 
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appearance  by  him.  A  remittitur  of  the  excess  was  entered 
in  this  court,  leaving  as  the  only  assignment  of  error  to  be 
noticed  the  rendition  of  judgment  against  I.  W.  Neal. 

Section  5  of  the  act  of  June  4, 1S96,  I^ws  of  1895,  p.  262, 
is  as  follows :  "  In  all  suits  on  negotiable  instruments  where 
any  of  the  defendants  are  jointly  liable,  and  only  one  or 
more,  but  not  all  of  them,  hB,ve  been  served  with  summons, 
if  the  plaintiff  recover,  judgment  shall  be  entered  in  form 
against  all  the  defendants  so  jointly  liable,  but  so  far  only 
as  that  it  may  be  enforced  against  the  joint  property  of  all, 
and  the  separate  property  of  the  defendants  served;"  which 
is  relied  on  by  appellee  as  warranting  the  judgment  in  this 
case. 

If  this  section  can  be  sustained  as  a  valid  enactment  it 
should  at  least  receive  a  strict  construction.  A  judgment 
to  be  warranted  by  it,  should  be  so  limited  as  not  to  aflFect 
the  separate  property  of  defendants  not  served. 

Thft  judgment  here  is  not  so  limited,  but  is  in  the  form 
applicable  to  cases  in  which  all  the  defendants  are  served, 
and  awards  execution  generally  and  simply.  In  our  opinion, 
therefore,  it  is  not  within  the  letter  or  spirit  of  the  statute 
and  must  be  reversed  under  the  general  rule  declared  in 
Caflin  V.  Dunne,  129  111.  241,  and  cases  cited  on  p.  248.  Re- 
versed and  remanded. 


David  Cohen  v.  Jam«s  M.  Tan  Sickle. 

1,  Verdicts — Upon  Conflicting  Evidence, — A  verdict  of  a  jury  upon 
conflicting^  evidence  must  be  considered  as  a  final  end  of  the  contro- 
versy. 

2.  Instructions— 12epeftYi6n.  — It  is  not  error  to  refuse  an  instruction 
which  is  plainly  contained  in  other  instructions  given. 

Assampslty  for  labor  and  materials  furnished.  Appeal  from  the  Cir- 
cuit Ck)urt  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  terrn^  1895. 
Affirmed.    Opinion  filed  May  16, 1896. 
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KiMBBouGH  &  Meeks,  attomeys  for  appellant, 

D.  D.  Evans  and  Will  Beckwith,  attorneys  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  for  six  hundred  dollars 
for  a  hot  water  heating  apparatus  with  boiler  and  attach- 
ments, radiators,  pipes,  fittings,  etc.,  furnished  by  appellee 
to  appellant  for  use  in  his  dwelling  house. 

The  contract  price  was  six  hundred  and  seventy-five  dol- 
lars. It  was  found  that  the  heater  first  put  in  had  not  suf- 
ficient capacity  and  it  was  replaced  by  another  of  the  same 
kind  two  sizes  larger. 

According  to  the  testimony  of  the  appellee,  with  this 
change  everything  was  done  according  to  the  contract  ex- 
cept'the  painting  and  bronzing.  This  he  was  willing  to  do, 
and  sent  a  painter  to  the  house  for  that  purpose,  but  as  the 
evidence  tends  to  show,  the  wife  of  the  appellant  objected 
to  having  the  work  done  and  the  painter  went  away. 

The  evidence  shows  that  for  what  was  furnished  the  sum 
of  six  hundred  dollars  would  be  a  fair  price. 

The  contention  of  appellant  was  that  the  apparatus  would 
not  heat  the  house  according  to  contract,  and  on  this  point 
the  evidence  was  conflicting. 

That  offered  by  appellee  was  to  the  effect  that  the  appa- 
ratus was  properly  constructed  and  that  when  fires  were 
maintained  according  to  the  printed  directions  referred  to 
in  the  contract  the  specified  heat  was  produced.  That  of- 
fered by  appellant  was  to  the  contrary. 

The  jury  might  have  found  either  way  perhaps,  but  it  is 
quite  clear  that  according  to  well  settled  rules  we  ought 
not  to  disturb  the  verdict.  We  are  inclined  to  the  opinion 
the  contract  was  substantially  complied  with,  and  that  with 
proper  firing  the  apparatus  was  sufficient. 

The  difficulty,  perhaps,  was  that  more  attention  to  the  fire 
and  the  use  of  more  coal  were  required  than  appellant  ex- 
pected, especially  in  severe  weather. 

This  disposed  of  the  main  question  in  the  casa. 
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Appellant  ooinplains  that  the  second  and  third  instruc- 
tions for  appellee  are  faulty,  but  no  special  objections  are 
pointed  out  and  upon  reading  them  in  the  light  of  the  testi- 
mony we  find  nothing  objectionable.  , 

Appellant  also  complains  of'  the  refusal  to  give  an  in- 
struction referred  to  but  not  set  out  in  the  brief.  Turning 
to  the  abstract  we  find  that  the  substance  of  the  refused 
instruction  is  plainly  contained  in  others  that  were  given. 

It  is  not  necessary  to  repeat  a  proposition — ^indeed  it  is 
bad  practice  to  do  .so.  No  other  errors  are  urged  in  the 
brief.    The  judgment  is  affirmed. 


Town  of  Sadoras  t.  James  Black. 

1.  Obstruction  of  "HianwAYS— Connecting  Fences  with  Bindges, 
etc. — Under  section  64  of  chapter  121,  R.  S.,  entitled  **  Roads  and 
Bridges,"  a  person  is  not  guilty  of  obstructing  the  highway  by  the  con- 
struction of  winged  fences  extending  from  the  ends  of  a  bridge  across  a 
stream  to  the  fence  owned  by  him,  he  being  the  owner  of  the  lands  on 
both  sides  of  the  road. 

2.  Highways  ani>  Bridges— 7?ig^f»  of  the  Lcmdownjer, — TbQ  public 
easement  of  the  highway  is  to  the  extent  necessary  for  the  enjoyment 
of  the  highway,  and  no  further,  and  the  owner  of  the  land  may  still 
make  any  appropriate  use  of  it,  not  inconsistent  with  the  easement. 

Debt^  for  the  recovery  of  penalty  for  obstructing  a  highway.  Appeal 
from  the  Circuit  Court  of  Champaign  County;  the  Hon.  Francis  M. 
Wright,  Judge,  presiding.  Heard  in  this  court  at  the  November  term, 
1895.    Affirmed.    Opinion  filed  May  16,  1896. 

Wolfe  &  Savage,  attorneys  for  appellant. 
J.  L.  Eat,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  op  the  Court. 

In  this  case  the  appellant  sought  to  recover  a  penalty 
provided  by  statute  against  appellee  for  obstructing  a  public 
highway. 
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The  alleged  obstruction  consisted  of  wing  fences  extend- 
ing from  the  ends  of  a  bridge  across  a  stream  to  the  fences 
of  the  appellee,  who  owned  the  land  on  both  sides  of  the 
road. 

The  evidence  sufficiently  brings  appellee  within  the  pro- 
visions of  Sec.  64,  Ch.  121,  R.  S.,  1874,  which  was  in  force 
at  the  time  the  bridge  and  fences  were  built.  The  jury  were 
warranted  in  finding  that  it  would  be  ''  very  expensive,"  if 
not  "  impracticable,"  to  maintain  fences  across  the  stream 
on  the  marginal  line  of  the  highway,  and  that  no  necessary 
ford  was  permanently  obstructed — ^in  which  case  the  owner 
had  the  right,  under  the  section  cited,  to  connect  his  fences 
on  both  sides  of  the  stream  with  the  bridge — and  there  was 
also  evidence  enough  to  support  a  finding  that  the  fences 
complained  of  were  constructed  by  the  consent,  under  the 
direction,  and  partly  at  the  expense  of  the  commissioners  of 
highways. 

In  referring  to  this  statute  the  Supreme  Court  say  that 
it  goes  but  little,  if  any,  beyond  confirming  in  the  land  owner 
a  right  which  he  already  had.  The  public  easement  was  to 
the  extent  necessary  for  the  enjoyment  of  the  highway  and 
no  further,  and  the  owner  of  the  land  might  still  make  any 
appropriate  use  of  it  not  inconsistent  with  the  easement. 
"  The  right  to  build  the  fences,  speaking  accurately,  is  not 
given  by  the  commissioners,  but  is  conferred  by  law,  subject 
to  the  condition  that  it  shall  not  interfere  with  the  use  of 
the  right  of  way  by  the  public,  of  which  the  consent  of  the 
commissioners  and  the  building  of  the  fences  under  their 
direction  is  made  conclusive  evidence."  Town  of  Old  Town 
V.  Dooley,  81  111.  255. 

Some  complaint  is  made  of  the  ruling  of  the  court  in  giv- 
ing and  refusing  instructions. 

After  reading  with  care  the  entire  series,  as  given,  we  are 
satisfied  the  appellant  has  no  substantial  ground  of  objec- 
tion. While  there  may  be  some  inaccuracy  in  one  or  more 
of  the  instructions  given  for  appellee,  yet,  in  view  of  the  evi- 
dence, it  is  not  probable  the  jury  were  misled. 

All  that  was  necessary  in  behalf  of  appellant  was  given. 
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We  think  the  conclusion  reached  by  the  jury  was  correct 
and  that  the  alleged  errors  are  not  of  sufficient  importance 
to  warrant  a  reversal  or  to  require  a  more  extended  discus- 
sion. 

The  judgment  will  be  affirmed. 


Charles  W,  Potter  t.  Edward  E.  Potter* 

1.  False  Representations— -4chV^  for  DeceiY.— When  one  know- 
ingly makes  an  untrue  statement  with  regard  to  anything  then  existing, 
or  which  has  previously  occurred,  material  to  the  matter  in  hand,  and  he 
to  whom  it  is  made,  not  knowing  its  untruth,  relies  upon  it  and  sustains 
damages,  the  person  making  such  false  statement  is  liable  for  the  dam- 
ages accruing  to  the  party  injured. 

2.  Fraud  and  Decett— Grounds  of  Action,  — ^The  grounds  of  the  action 
for  deceit  is  fraud  and  damage.  There  must  be  a  acienteVf  misrepresenta- 
tion and  consequent  loss.  As  between  vendor  and  vendee,  false  repre- 
sentations respecting  mere  value  are  not  actionable:  but  when  the  vendor 
leaves  the  domain  of  judgment  and  opinion  and  falsely  asserts  a  mate- 
rial fact,  and  induces  reliance  thereon  by  one  without  knowledge  of  the 
falsehood,  and  without  the  present  means  or  opportunity  of  investigation, 
and  imder  circumstances  justifying  belief,  he  is  liable  for  damages  occa- 
sioned tliereby. 

Trespass  on  the  Case,  for  deceit.  Appeal  from  the  Circuit  Court  of 
Morgan  County;  the  Hon.  Ctrus  Epler,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1895.  Affirmed.  Opinion  filed  May 
16, 1896. 

Richard  Yates  and  Morrison  &  Worthington,  attorneys 
for  appellant. 

Wm.  a.  Crawley  and  Geo.  W,  Smith,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

In  an  action  on  the  case  for  deceit  the  appellee  recovei-ed 

a  verdict  and    judgment  thereon    against  appellant  for 
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$1,125.  The  fraudulent  conduct  alleged  was  in  reference  to 
the  sale  of  an  undivided  one-third  interest  in  a  patent  for 
an  improvement  in  fence  posts,  in  and  for  the  territory  of 
the  State  of  Kansas.  For  such  interests  the  appellee  gave 
the  appellant  his  promissory  note  for  $2,000  due  in  one  year, 
and  the  note  having  been  assigned  before  maturity,  the  ap- 
pellee was  compelled  to  pay  it  to  the  assignee. 

The  deceit  charged  was,  in  short,  that  the  appellant  rep- 
resented that  he  had  already  sold  one  county  in  Kansas  for 
$1,500,  another  for  $500,  and  that  he  had  also  sold  certain 
quantities  of  the  posts  for  sums  mentioned,  of  all  which  the 
appellee  was  to  have  one-third,  and  further  that  he  would 
take  the  appellee  to  Missouri  and  pay  him  a  commission  on 
sales  to  be  made  there — when  in  truth  no  such  sales  of  the 
patent  or  of  the  posts  had  been  made,  and  the  appellant 
made  said  representations  with  the  intent  to  mislead  and 
deceive  the  appellee,  who,  relying  upon  the  truth  of  the 
statements,  was  thereby  induced  to  buy  said  interest. 

This  transaction  occurred  in  Morgan  county,  Illinois,  the 
home  of  appellee,  who  was  a  cripple,  in  poor  health,  and  who 
could  not  travel  or  go  about  without  personal  assistance. 

The  appellant  has  made  numerous  assignments  of  error, 
but  in  his  brief  he  relies  wholly  upon  a  discussion  of  the 
facts  which  he  insists  do  not  sustain  the  verdict,  with  the 
additional  complaint  that  the  crippled  condition  of  the  appel- 
lee was  unduly  paraded  before  the  jury  and  was  an  effective 
make-weight  which  contributed  substantially  to  the  result. 

Just  what  the  appellee's  affliction  was  does  not  very  clearly 
appear,  but  we  infer  it  was  something  so  serious  as  to  render 
him  quite  helpless,  making  the  services  of  an  attendant  in- 
dispensable, but  that  with  such  assistance  he  was  able  to  go 
from  place  to  place  and  to  transact  such  business  as  that  of 
a  salesman  or  solicitor.  Incidentally  the  physical  mis- 
fortune of  the  appellee  may  have  been  very  often  referred  to 
and  suggested  during  the  trial  but  we  find  nothing  in  the 
record  from  which  we  can  say  that  this  consideration  was 
unfairly  made  use  of  to  help  out  a  case  otherwise  too  weak 
to  secure  a  verdict. 
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The  jury  were  instructed  that  ia  order  to  recover,  the 
plaintiff  must  rely  upon  false  and  fraudulent  statements  as 
to  what  had  already  transpired,  or  was  then  alleged  to 
exist,  and  not  upon  any  statements  or  representations  as  to 
what  would  happen  or  exist  in  the  future,  and  so  the  jury 
were  advised  that  the  false  promise  to  give  the  plaintiff 
eniployment  in  making  sales  in  Missiouri  was  not  a  ground 
upon  which  this  action  for  fraud  and  deceit  could  rest. 

Whatever  right  the  plaintiff  had  in  that  respect  might  be 
enforced  only  by  the  appropriate  remedy  for  a  breach  of  con- 
tracts. Gage  V.  Lewis,  68  111.  604;  Day  v.  Fort  Scott,  I.  & 
I.  Co.,  153  111.  293. 

When,  however,  one  knowingly  makes  an  untrue  statement 
with  regard  to  anything  then  existing  or  having  previously 
occurred,  material  to  the  matter  in  hand,  and  be  to  whom  it 
is  made,  not  knowing  its  untruth,  relies  upon  it  and  sustains 
the  damage,  the 'person  so  making  such  false  statement  is 
liable  for  the  damages  accruing  to  the  party  injured.  The 
ground  of  action  is  fraud  and  damage.  There  must  be 
scienter^  misrepresentation  and  consequent  loss.  As  between 
vendor  and  vendee,  false  representations  respecting  mere 
value  are  not  actionable;  but  when  the  vendor  leaves  the 
domain  of  judgment  and  opinion  and  falsely  asserts  a  mar 
terial  fact,  and  induces  reliance  thereon  by  one  without 
knowledge  of  the  falsehood  and  without  the  present  means 
or  opportunity  of  investigation,  and  under  circumstances 
justifying  belief,  he  is  liable  for  damages  thereby  occasioned. 
Ladd  V.  Pigott,  114  111.  467;  Endsley  v.  Johns,'^120  111.  469. 

Counsel  insist  that  it  does  not  appear  from  the  weight  of 
the  evidence  that  appellant  was  guilty  of  the  fraud  charged 
or  that  the  appellee  relied  upon  the  alleged  misrepresenta- 
tions, and  that  whatever  loss  the  latter  sustained  was  due  to 
his  failure  and  omission  to  lend  his  ability  and  experience 
to  the  enterprise. 

An  extended  argument  upon  the  facts  has  been  presented, 
and  we  have  given  the  matter  a  careful  examination,  with 
the  result  that  there  appears  no  sufficient  reason  for  setting 
aside  the  conclusion  reached  by  the  jury.    While  there  is 
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sharp  conflict  in  the  proof  there  is  enough  evidence  to 
sustain  the  material  averments  of  the  declaration.  It  was, 
of  course,  a  question  of  credibility  in  the  main,  and  the  jury- 
were  forced  to  determine  whom  they  would  believe.  Hence, 
unless  the  verdict  is  manifestly  opposed  to  the  pre|K)nder- 
ance  of  the  evidence  the  trial  court  could  not  interfere  nor 
can  this  court. 

Where  there  is  no  substantial  conflict  and  when  the  ver- 
dict is  opposed  to  the  legal  and  logical  purport  of  the  proof, 
or  where  there  is  conflict,  but  the  verdict  is  against  the 
decided  weight  of  the  proof,  a  new  trial  may  be  awarded, 
but  we  find  no  such  case  here.  If  the  jury  believed  the 
testimony  adduced  on  behalf  of  the  appellee  they  might 
well  find  the  issue  for  him,  notwithstanding  the  proof  of- 
fered in  opposition. 

As  to  the  proposition  that  the  appellee  might  have  re- 
couped a  part' or  all  of  the  damages  caused  by  the  alleged 
fraud,  had  he  gone  to  Kansas  and  Missouri  to  push  the  sale 
of  the  patent  or  the  patented  article,  it  may  be  answered 
that  ai'/Cording  to  his  testimony  the  appellant  was  to  tiike 
him  to  the  latter  State;  that  this  was  in  view  of  his  helpless 
condition  which  was  well  known  to  the  appellant,  and  that 
this  agreement  was  broken  by  the  appellant.  However  this 
was,  if  the  appellee  was  cheated  and  misled  as  alleged  and 
thereby  damaged,  he  had  his  cause  of  action,  and  it  was  for 
the  jury  to  fix  the  amount  of  his  damages  in  view  of  all  the 
evidence  before  them. 

In  considering  the  whole  case  it  is  not  apparent  that  the 
sum  awarded  is  excessive. 

The  loss  to  the  appellee,  situated  as  he  was,  and  was  known 
to  be,  might  be  greater  than  to  a  man  in  different  physical 
condition. 

It  does  not  appear  that  the  jury  were  arbitrary  or  passion- 
ate, but  believing  that  the  appellee  was  right  they  assessed 
the  award  at  a  figure  which  seems  not  unreasonable  in  view 
of  the  evidence. 

The  judgment  must  be  affirmed. 
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1.  Practice— Opcnzngr  and  Clone, — The  mere  fact  that  the  general 
issue  is  not  withdrawn  until  the  jury  has  heen  chosen  will  not  prevent 
the  party  holding  the  afBrmative  from  opening  and  closing  the  case.  It 
is  within  the  discretion  of  the  court  to  permit  this  whenever,  during  the 
trial,  the  defendant  assumes  the  affirmative. 

2.  Defenses — Signature  Fraudulently  Obtained. — Where  the  evi- 
dence tended  to  show  that  a  few  days  after  the  death  of  her  husband,  at 
a  time  when  she  was  depressed  mentally  and  physically,  the  plaintiff 
called  on  the  defendant  (the  widow),  representing  that  the  administrator 
had  told  him  to  do  so  in  order  that  she  might  select  the  monument,  and 
when  she  inquired  who  was  to  pay  for  it,  plaintiff  said,  or  at  least  assented 
to  the  statement  of  another  person  who  was  present,  that  the  estate  would 
pay  for  it,  and  not  intending  to  incur  any  personal  responsibility,  and 
supposing  she  was  merely  making  a  selection  for  a  purchase  to  be  made 
by  the  administrator,  she  signed,  without  reading,  a  paper  which  made 
her  the  purchaser  and  as  such  responsible  for  the  price,  it  vxis  held  suf- 
ficient to  support  her  contention  that  she  was  deceived  and  misled  by 
the  plaintiff  in  this  respect,  and  the  plea  that  her  signature  was  fraudu- 
lently obtained,  amply  sustained. 

Assnmpslt,  on 'a  written  order,  etc.  Appeal  from  the  County  Court  of 
Moultrie  County;  the  Hon.  Isaac  Hui>son,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1895.  Affirmed.  Opinion  filed  May 
16,  1896. 

John  V.  Burns,  K.  M.  Peadro  and  Harbauqh  &  Whita- 
KER,  attorneys  for  appellant. 

I.  E.  Mills  and  Frank  Spitler,  attorneys  for  appellee. 


Mfi.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  assumpsit  to  recover  $265  upon  a  written  order 
and  contract  signed  by  the  defendant  for  a  tombstone  to 
be  erected  at  the  grave  of  her  deceased  husband. 

She  filed  a  plea  of  non-assumpsit  and  a  special  plea  alleg- 
ing that  her  signature  to  the  order  was  fraudulently  ob- 
tained. After  the  jury  had  been  selected  she  withdrew  the 
plea  of  non-assumpsit  and  relief  upon  the  special  plea, 
llaving  thus  assumed  the  affirmative  she  was  permitted  to 
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open  and  close  the  argument  to  the  jury.  Complaint  is 
now  made  of  this  ruling  but  without  just  cause. 

The  mere  fact  that  the  general  issue  is  not  withdrawn 
until  the  jury  has  been  chosen  will  not  prevent  the  party 
holding  the  alBrmative  from  opening  and  closing.  It  is 
within  the  discretion  of  the  court  to  permit  this  whenever, 
during  the  trial,  the  defendant  assumes  the  ailinnative. 

The  verdict  was  for  defendant  and  judgment  was  accord- 
ingly. The  evidence  oflFered  by  defendant  tended  to  show 
that  a  few  days  after  the  death  of  her  husband,  at  a  time 
when  she  was  depressed  mentally  and  physically,  the  plaint- 
iff called  on  her,  representing  that  the  administrator  had 
told  him  to  do  so  in  order  that  she  might  select  the  monu- 
ment. She  inquired  who  was  to  pay  for  it  and  plaintiff 
said,  or  at  least  assented  to  the  statement  of  another  person 
who  was  present,  that  the  estate  would  pay  for  it,  and  not 
intending  to  incur  any  personal  responsibility,  and  supposing 
she  was  merely  making  a  selection  for  a  purchase  to  be 
made  by  the  administrator,  she  signed  without  reading  a 
paper  which  made  her  the  purchaser  and  as  such  responsible 
for  the  price. 

The  evidence  sufficiently  supports  her  contention  that  she 
was  deoeived  and  misled  by  the  plaintiff  in  tliis  respect,  and 
the  plea  that  her  signature  was  fraudulently  obtained  is 
amply  sustained,  and  the  jury  were  warranted  in  finding  as 
they  did,  if  they  believed  the  testimony  so  offered  by  the 
defendant.  There  was  testimony  to  the  contrary  on  behalf 
of  the  plaintiff,  but  we  think  the  court  was  justified  in 
refusing  the  new  trial  and  in  permitting  the  verdict  to 
stand. 

It  is  complained  that  the  court  allowed  proof  of  state- 
ments made  by  the  plaintiff  a  few  days  after  the  order  was 
obtained,  that  he  would  look  to  the  estate  and  not  to  the 
defendant.  The  abstract  fails  to  show  that  objection  was 
made  to  this  testimony  at  the  time.  However,  we  think 
there  was  no  error  in  admitting  it,  since  it  tended  to  sustain 
the  defendant's  position  as  to  the  circumstances  and  repre- 
sentations attending  the  execution  of  the  writing  in  ques- 
tion. 
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Some  objection  is  urged  to  the  action  of  the  court  in  modi* 
ifying  instructions  asked  by  the  plaintiff.    After  a  careful 
reading  of  the  entire  series,  given  for  both  parties,  we  are 
satisfied  the  plaintiflf  has  no  good  reason  to  complain. 

The  law  was  presented  to  the  jury  as  strongly  as  he  had 
any  right  to  ask. 

As  already  observed,  if  the  jury  believed  the  testimony 
oifered  by  the  defendant,  the  verdict  is  right. 

We  see  no  occasion  to  interfere,  and  the  judgment  will  be 
affirmed. 


John  Leverenz  and  Christ  Leverenz  v.  David  W.  Elder. 

1.  Appellatb  CoxmT  Practice— ^rden  of  Making  an  Abstract 
upon  Appellant. — The  burden  of  making  a  sufficient  abstract  is  upon 
the  appellant,  and  he  must  show  by  it  the  points  relied  upon  to  reverse 
the  judgment  of  the  court  below. 

Assumpsit,  money  had  and  received.  Appeal  from  the  Circuit  Court 
of  Vermilion  County;  the  Hon.  Ferdinand  Book  Walter,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1895.  Affirmed. 
Opinion  filed  May  16,  1896. 

A.  E.  Hill,  attorney  for  appellants. 

Wilson  &  Buckingham,  attorneys  for  appellee. 


Mb.  Justice  Bogos  deliveeed  the  opinion  of  the  Court. 

Appellee  recovered  a  judgment  against  appellants  in  the 
sum  of  $610,  fof  so  much  money  obtained  by  them  from 
him  while  he  was,  as  he  alleged,  so  stupefied  from  the  effects 
of  intoxicating  liquor  that  he  was  unable  to  comprehend 
what  was  occurring. 

The  defense  sought  to  be  made  was,  the  appellee,  who  was 
a  farmer  and  resided  in  the  State  of  Ohio,  while  in  Danville 
upon  a  temporary  visit,  purchased  of  the  appellants  the  stock 
in  trade  and  fixtures  of  a  saloon  called  the  ^'  Boad  House," 
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owned  by  one  of  the  appellants,  and  paid  the  money  in 
question  therefor. 

We  quote  from  brief  of  appellant's  counsel,  as  follows : 

"  The  only  question  for  the  jury  to  try  was,  whether  or 
not  the  plaintitF  was  so  drunk  that  he  didn't  know  what 
he  was  doing  at  the  time  he  purchased  the  saloon  and  fix- 
tures at  the  Eoad  House  of  the  defendants,  John  and  Christ 
Leverenz." 

They  ask  us  to  hold  the  finding  of  the  jury  upon  this 
question  was  manifestly  against  the  weight  of  the  evidence. 
This  involves  the  consideration  of  the  testimony  upon  which 
.the  jury  acted. 

Had  nothing  been  proven  beyond  what  appears  in  the  ab- 
stract of  the  testimony  prepared  in  behalf  of  the  appellants 
perhaps  doubts  would  arise  as  to  the  correctness  of  the  con- 
clusion arrived  at  by  the  jury. 

But  the  abstract  is  so  unfair  as  to  be  wholly  unreliable. 

The  testimony  of  the  appellee,  which  occupies  fifty-eight 
pages  of  the  type-written  record,  from  which  it  would  ap- 
pear he,  while  temporarily  in  Danville,  engaged  in  a  drunken 
debauch  which  lasted  for  three  or  four  days  and  nights,  and 
in  which  he  was  joined  by  the  appellants  and  one  Duden- 
hoffer,  who  assisted  the  appellants  in  the  alleged  transac- 
tion of  the  sale  of  the  saloon,  and  that  during  the  debauch 
he  (the  appellee)  drank  so  copiously  and  constantly  that  he 
became  unable  to  comprehend  any  business  affair  whatever, 
and  finally  fell  into  a  condition  of  insensibility  from  which 
he  was  aroused  by  the  aid  of  a  physician,  and  that  he  knew 
and  comprehended  nothing  relating  to  the  alleged  purchase 
of  the  saloon  or  the  payment  of  money  therefor,  until  in- 
formed after  he  regained  the  use  of  his  faculties,  etc.,  is 
compressed  into  the  limits  of  nine  lines  in  the  abstract,  and 
in  no  one  of  these  lines  is  anything  to  be  found  indicating 
that  the  appellee  testified  he  had  drank  any  intoxicating 
liquor  whatever. 

The  testimony  of  the  physician  who  examined  appellee, 
which  was  in  substance  he  found  the  plaintiff  in  a  stupefied 
condition  from  the  eftects  of  intoxicating  liquors  or  narcotics, 
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etc.,  his  faculties  numb,  and  that  he  would  only  answer 
questions  when  aroused,  and  then  not  intelligibly,  is  so  ab- 
stracted as  to  make  it  appear  the  physician  testified  the 
plaintiff  was  not  so  drunk  but  that  he  knew  what  be  was  at. 

The  testimony  of  R.  M,  Jackson,  which  was  that  appellee 
took  meals  at  his  restaurant  on  several  different  days;  was 
sober  the  first  day  and  drunk  on  every  other  occasion  when 
he  saw  him;  was  so  drunk  on  Saturday  before  the  Monday 
on  which  it  is  claimed  the  alleged  trade  was  made  that 
"  he  didn't  know  anything,  and  had  to  be  roused  up  and 
made  to  pay  for  his  meal;  that  the  witness  saw  api)ellee  on 
the  Monday  in  question  and  that  he  was  still  drunk,  "  stupid 
drunk,''  etc.,  is  so  abstracted  as  to  make  it  appear  the  wit- 
ness stated  nothing  material  except  that  he  did  not  know 
whether  appellee  was  drunk  or  not  when  the  alleged  trade 
was  made  on  Monday.  These  instances  may  serve  to  char- 
acterize the  entire  abstract. 

The  appellee  has  filed  an  additional  abstract  and  his  coun- 
sel argue  it  appeared  from  the  evidence  the  appellants, 
together  with  another  who  acted  with  them,  induced  the 
appellee  to  drink  liquors  until  he  reached  a  condition  of 
irresponsibility  and  then  obtained  his  money  under  a  pre- 
tense he  had  bought  the  fixtures  and  stock  of  a  saloon  owned 
by  one  of  the  appellants. 

We  have  examined  the  testimony  suflBciently  to  satisfy  us 
th-e  jury  were  warranted  in  regarding  this  theory  established 
by  the  proof. 

Appellants  insist  there  was  no  evidence  tending  to  con- 
nect Christ  J.  Leverenz  with  the  transaction. 

This  position  is  supported  by  their  abstract,  from  which 
all  reference  to  the  testimony  which  tended  to  show  Christ 
J.  Leverenz  acted  in  concert  with  the  other  appellant  in  the 
affair  and  which  distinctly  and  without  dispute  showed  he 
obtained  the  money  in  question  from  the  plaintiff  is  carefully 
omitted. 

It  is  complained  the  court  erroneously  modified  an  instruc- 
tion asked  by  the  appellant,  which  instruction  counsel  say 
will  be.  found  on  page  255  of  the  record.    Neither  the  brief 
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no?  abstract  indicaterin  what  manner  tho  instruction  was 
modified. 

Moreover,  no  instruction  asked  by  the  appellants  or  given 
in  their  behalf  appears  upon  page  255  of  the  record. 

It  is  complained  the  court  refused  to  give  instruction 
No,  10,  page  261  of  the  record.  The  sole  argument  in 
support  of  the  complaint  is  the  instruction  "  lays  down  the 
law,"  so  we  can  not  identify  the  instruction  therefrom 
nor  can  we  do  so  from  the  number  or  page  given.  The 
record  is  not  paged  after  page  258. 

Counting  from  that  we  find  page  261,  and  find  it  devoted 
wholly  to  instructions  given  on  behalf  of  the  appellee. 

We  find  another  page  which  had  been  numbered  261  in 
pencil,  but  the  figures  have  been  so  nearly  erased  as  to  be 
barely  discernible.  On  that  page  we  find  two  instructions 
asked  by  the  appellants  and  refused  by  the  court,  but  neither 
of  them  is  numbered  10  or  given  any  other  number. 

We  do  not  know  whether  either  of  these  instructions  is 
the  one  referred  to,  but  find  the  principle  sought  to  be  an- 
nounced in  each  of  them  fairly  presented  in  other  given 
instructions.  No  instruction  refused  by  the  court  and  num- 
bered 10  is  found  in  the  record. 

It  does  not  appear  from  the  abstract  the  court  was  re- 
quested to  exclude  the  testimony  of  any  witness  or  made 
any  ruling  as  to  the  admissibility  of  such  testimony. 
Hence,  no  question  of  that  nature  is  before  us  for  decision. 

The  judgment  is  affirmed,  and  it  is  ordered  the  cost  of 
printing  the  additional  abstract  filed  by  the  appellee  be 
taxed  to  the  ap))ellants. 

Judgment  affirmed. 


Electa  W.  Yarnell  et  ah  v.  Lephla  0.  Browm 

1,  Decrees— PoMJcr  to  Amend  After  the  Term— Bill  of  Review,— It 
is  a  well  settled  rule  of  practice  that,  generally,  the  court  can  not  set 
aside  a  decree  rendered  at  a  former  term  for  mere  error  of  law;  the 
proper  course  is  by  biU  of  review. 
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2.  Same—  Bequisites  of. — A  mere  copy  of  the  judgVs  minutes  may 
servf  as  a  mem(»randum  from  which  counsel  can  prepare  a  decree,  but 
such  minutes  are  not,  in  any  proper  sense,  a  decree  in  the  case. 

8.  Same— >r/iere  Afnendmenta  are  Proper  After  th^  Term, — ^Wliere 
there  is  no  decree  beyond  a  mere  finding  that  the  bill  was  confessed 
and  a  certain  amount  due  to  the  complainant,  the  decree  is  in  an  un- 
finished and  incomplete  condition,  and  the  court  has  jurisdiction,  at  a 
subsequent  term,  to  amend,  alter  or  wholly  set  it  aside. 

4.  Assignment — Of  Choaes  in  Action — Rights  of  Assignee. — A  judg- 
ment being  a  chose  in  action,  can  not  be  transferred  so  as  to  vest  the 
legal  interest  in  the  assignee.  A  beneficial  interest  only  passes,  and  the 
assignee  takes  the  judgment  subject  to  all  equities  between  the  original 
parties. 

5.  Same— Qf  Chases  in  Action^Assignee  Not  Subject  to  Equities  of 
Third  Persons. — The  assignee  of  a  chose  in  action  takes  it  subject  to 
the  equities  of  the  original  debtor,  but  he  is  not  affected  by  the  equities 
of  third  persons,  especially  those  called  latent  equities. 

6.  Same — Judgments  and  Mortgages,  on  the  Same  Footing. — Judg- 
ments and  mortgages  stand  upon  tlie  same  footing  in  regs^  to  the 
rights  of  assignees.  Each  is  a  mere  chose  in  action  not  negotiable  at 
law,  and  as  to  each,  the  interest  of  the  assignee  is  merely  equitable,  and 
enforceable  as  such. 

Bill  to  Correct  Mistake  in  Description  of  Mortgaged  Premises. 
— Appeal  from  the  Circuit  Court  of  Christian  County;  the  Hon.  Robert 
B.  Shibley,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1895.  Reversed  and  remanded  with  directions.  Opinion  £Qed 
May  16,  1896. 

"W.  L.  Gross,  attorney  for  appellants,  contended  that  the 
decree  of  March  30,  1891,  finding  the  amount  due  the  ap- 
pellee, and  ordering  the  sale  of  the  premises  described  in 
the  mortgage  and  bill,  was  a  final  decree,  conclusively  set- 
tling and  determining  the  rights  of  the  parties  as  to  all 
matters  involved  in  the  proceeding;  in  respect  thereto,  they 
were  res  judicata. 

It  is  none  the  less  final  because  subsequent  proceedings 
are  necessary  to  execute  it  as  a  decree  for  the  sale  of  mort- 
gaged property.  Freeman  on  Judgments,  Sec.  27;  Bronson 
V.  Eailroad  Co.,  2  Black,  521;  Ray  v.  Law,  3  Cranch,  179; 
Whiting  V.  Bank  (U.  S.),  13  Wheat.  15. 

And  this,  on  the  ground  that  where  a  mortgage  is  fore- 
closed and  sale  ordered,  the  merits  of  the  controversy  are 
finally  settled.    Kirby  v.  Runals,  140  111.  295. 
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The  amplified  paper  decree,  being  in  conformity  to  the 
minutes  of  the  judge  and  the  record  made  by  the  clerk,  took 
effect  from  the  time  of  filing.  Eussell  v.  Sargeant,  7  Brad. 
9S. 

And  when  so  filed,  the  matters  therein  involved  became 
res  judicata.    Hugh  v.  Washington,  65  111.  245. 

The  judge  is  not  required  to  sign  his  name  to  the  decree. 
Dunning  v.  Dunning,  37  111.  316. 

Having  entered  a  final  decree,  and  adjourned  for  the  term, 
the  court  lost  jurisdiction  of  the  cause,  save  only  the  power 
to  rectify  defects  or  imperfections  in  matter  of  form,  and 
in  afiirmance  of  the  judgment.  Statute,  Amendments 
and  Jeofails,  Sec.  2;  Hugh  v.  Goodrich,  59  111.  459;  Lilly  v. 
Shaw,  59  111.  72;  State  Savings  v.  Nelson,  49  111.  171;  Field- 
ing V.  People,  128  111.  595. 

The  settled  rule  of  decision  is,  that  courts  can  not,  at  a 
subsequent  term,  set  aside  judgments  and  decrees,  or  amend 
them,  except  in  form,  and  then  only  upon  notice.  Ayer  v. 
Chicago,  149  III.  262;  Ives  v.  Hulce,  17  111.  App.  30. 

It  has  no  power,  at  a  subsequent  term,  to  make  an  order 
dismissing  a  suit  which  will  have  the  effect  to  set  aside  a 
final  decree  of  foreclosure.  And  sale  may  be  made  not- 
withstanding such  order.     Kirby  v.  Eunals,  140  111.  289. 

During  the  term  it  controls  the  record,  and  may  amend 
its  judgments  or  decrees  or  set  them  aside.  But  af tev  the 
term,  when  rendered,  it  is  without  the  power  to  substantially 
amend  or  set  them  aside.     Becker  v.  Sauter,  89  111.  569. 

After  term,  the  same  court  has  no  supervisory  power 
over  its  adjudications,  except  to  amend  them  in  mere 
matter  of  form.  Cook  v.  Wood,  24  111.  295;  Lill  v.  Stookey, 
72  HI.  495. 

Neither  final  judgment  nor  decree,  on  hearing  of  merits, 
can  be  set  aside  after  term  for  any  error  into  which  the 
court  may  have  fallen.  The  law  does  not  permit  judicial 
tribunals  to  exercise  a  revisory  power  over  their  own  adju- 
dications, after,  in  legal  contemplation,  they  have  passed 
from  the  breast  of  the  judge.  Nor  is  error,  or  misappre- 
hension of  parties  or  their  counsel,  a  justification.     Freeman 
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on  Judgments,  Sec.  101;  Kihlholz  v.  Wolff,  8  Brad.  371;  Fix 
V.  Quinn,  75  111.  232;  Coarsen  v.  Hixon^  78  111.  334;  Cook  v. 
Wood,  24  111.  295. 

'  Where  a  judgment  has  been  rendered  at  a  term  of  court, 
and  the  court  adjourns  for  the  term,  the  court  may,  at  a 
second  term,  on  notice,  amend  the  judgment  in  a  mere 
formal  respect;  but  after  the  term  closes,  the  court  has  no 
power  to  vacate  or  set  aside  a  judgment.  Jansen  v.  Grim- 
sbaw,  125  111.  474;  Knox  v.  Winsted  Bank,  57  111.  330; 
Troutman  v.  Hills,  5  111.  App.  396. 

Appellee  misconceived  her  remedy;  she  should  have  pro- 
ceeded by  bill  of  review.  To  produce  a  material  alteration 
in  a  final  decree  after  the  term  has  passed  a  bill  of  review 
is  required. 

A  bill  of  review  is  a  bill  filed  in  the  same  court  to  reverse 
or  modify  a  decree  that  has  been  signed  and  enrolled,  for 
error  in  law  apparent  on  the  face  of  the  decree,  or  on  ac- 
count of  new  facts  discovered  since  the  decree  was  entered 
in  the  original  cause.  3  Ency.  PI.  and  Pr.  670,  n.  1; 
Bramblet  v.  Pickett,  2  A.  K.  Marsh.  (Ky.)  10;  Stewart  v. 
Beard.  3  Md.  Ch.  227  and  462;  Hodges  v.  Davis,  4  Hen.  & 
M.  (Va.)  400. 

In  this  country,  what  constitutes  enrollment  is  the  passing 
of  a  decree,  and  the  adjournment  of  the  court  for  the  term. 
3  Epcy.  PI.  and  Pr.  570,  n.  1. 

After  filing  or  recording  the  decree,  it  can  be  set  aside  or 
modified  in  the  same  court  only  by  original  bill  to  impeach 
the  decree,  or  on  bill  of  review.  Hughes  v.  Washington,  65 
111.  249;  Eadge  v.  Berner,  30  IlL  App.  182;  Lilly  v.  Shaw, 
59  111.  76. 

A  bill  of  review  will  lie  where  new  matter  affecting  the 
issue  has  been  discovered  since  the  decree  was  entered. 
Judson  V.  Stevens,  75  111.  255;  Knobloch  v.  Mueller,  123  111. 
554. 

And  such  as  would  have  produced  a  different  result. 
Boyden  v.  Heed,  55  111.  458;  Aholtz  v.  Durfee,  122  111.  286; 
3  Ency.  PI.  and  Pr.  580,  581. 

In  equity,  the  assignee  of  a  judgment  will  be  protected 
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from  any  acts  of  the  parties  after  notice  of  the  assignment. 
After  this  the  former  owner  and  the  debtor  can  do  nothing 
to  defeat  the  rights  of  the  assignee.  Hughes  v.  Trahern, 
64  lU.  49. 

And  courts  of  law  as  well  will  enforce  the  rights  of  the 
assignee  of  a  judgment  in  attachment.  Donk  v.  Alexander, 
117  111.  330. 

The  assignee  of  a  judgment,  taken  without  notice  that 
the  judgment  debtor  has  an  equitable  right  to  have  an  un- 
settled demand  set  off  against  it,  will  be  protected.  Notice 
that  the  judgment  debtor  has  a  demand  against  the  plaint- 
iff in  the  judgment,  is  not  any  ground  for  allowing  a  set-off 
to  defeat  the  equitable  right  of  the  assignee.  Ulmann  v. 
Kline,  87  lU.  268. 

^  The  general  rule  is,  that  a  purchaser  is  not  to  be  charged 
with  notice  of  deeds  lying  outside  of  his  chain  of  title. 
(Carbine  v.  Pringle,  90  UL  30.) "  O.  &  E.  I.  R.  R.  v.  Wright, 
153  111.  312. 

A  1)071X1  fide  purchaser  or  incumbrancer  of  the  legal  estate 
in  land  will  be  protected  against  a  prior  equitable  title  of 
another  of  which  he  had  no  notice.  Bobbins  v.  Moore,  129 
I1L44. 

If  a  party  purchases  and  obtains  a  conveyance  of  land 
(or  a  lien  thereon),  having  no  notice,  actual  or  constructive, 
of  a  prior  mortgage,  he  takes  the  land  free  from  incum- 
brance.    Dunlap  V.  Wilson,  32  111.  517. 

G.  Fbed  Rush,  and  J,  C.  McBride,  attorneys  for  appellee. 

When  appellant,  Mrs.  Yamell,  took  a  general  judgment 
instead  of  a  specific  judgment  as  to  the  property  levied  upon, 
she  thereby  abandoned  her  attachment  it  and  not  having 
procured  an  order  of  court  to  issue  a  writ  directing  a  sale 
of  the  specific  property,  then  the  issuing  of  such  writ  would 
be  without  authority  of  law,  and,  is  very  doubtful  if  it  would 
be  such  an  issuing  of  an  execution  as  would  even  preserve 
the  lien  of  the  judgment  after  one  year  or  support  a  sale  of 
the  land  and  give  title  thereto. 

It  certainly  would  not  be  a  lien,  after  abandoning  the  at- 
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tachment,  only  from  the  date  of  the  judgment.  "Wasson  v. 
Cone,  86  HI.  46;  SaterleeV  Hickman,  38  111.  App.  139. 

She  had  notice,  both  actual  and  constructive,  of  the 
equities  and  rights  of  appellee  when  she  instituted  "her  suit 
in  attachment,  and  was  bound  by  such  notice,  and  could  not 
acquire  a  lien  superior  to  that,  in  fact*  existing  in  favor  of 
appellee.  Ogden  et  al.  -v.  Ilavens  et  al.,  24  111.  60;  Cox  v. 
Milner,  23  111.  479;  Williams  et  al.  v.  Tatnall,  29  JU.  566; 
Snyder  v.  Partridge,  138  111.  185;  Pomeroy's  Equity  Jur., 
Vol.  2,  Sees.  670,  672,  723. 

"  A  judgment  is  not  assignable  at  common  law  or  under 
our  statute  so  as  to  vest  the  legal  title  in  the  assignee.  It 
is  a  mere  chose  in  action,  and  only  the  beneficial  interest 
passes  to  the  purchaser.  The  assignee  takes  the  judgment 
subject  to  all  the  equities  that  existed  between  the  parties 
to  the  record.  McJilton  v.  Love,  13  III.  487;  Hughes  v. 
Trahern,  64  111.  49;  Padfield  v.  Green,  85  111.  529;  Winslovv 
V.  Leland,  128  111.  337;  Franklin  Savings  Bank  v.  Taylor, 
131  111.  377;  Sutherland  v.  Reeve,  41  111.  App.  303;  Pome- 
roy's Equity  Jur.,  Vol.  1,  Sec.  221. 

The  order  announced  by  the  court,  on  March  30,  1891,  in 
the  suit  between  appelle3  and  J.  S.  Wooley,  authorizing  a 
decree  by  the  memoranda  made  upon  his  doctet,  is  not  a 
decree,  but  only  a  guide  in  preparing  a  decree,  and  hsis  no 
binding  effect  until  the  decree  is  prepared  and  approved  by 
the  court.  Even  the  filing  of  a  decree  with  the  clerk  in 
vacation,  without  the  approval  or  order  of  the  court,  does 
not  constitute  it  a  decree.  Stevens  v.  Coffeen,  39  IIL  148; 
McLain  v.  Vanwinkle,  46  111.  406;  Hughes  et  al.  v.  Washing- 
ton, 65  111.  245;  Edwards  v.  Evans,  61  111.  492;  Black  on 
Judgments,  Sec.  301,  328. 

When  J.  S.  Wooley  waived  the  issuing  and  service  of 
process  at  the  March  term,  1891,  he  did  not  by  the  terms  of 
such  writing,  consent  to  the  rendition  of  a  decree  at  that 
term,  and  the  court  committed  an  error  in  fact  as  to  the  terms 
of  the  entry  of  his  appearance,  and  was  mistaken  as  to  the 
description  of  the  land  involved;  and  even  if  a  decree  had 
been  rendered  it  was  perfectly  proper  for  the  court  to  set  it 
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aside  at  a  subsequent  term.  This  was  an  error  in  fact  and 
could  be  corrected  at  any  time  within  five  years  on  motion. 
Starr  &  Curtis'  Statutes,  Chap.  110,  Sec.  67;  Lyon  v.  Boilvin, 
2  Gil.  629;  Beaubien  v.  Hamilton,  3  Scam.  217;  Mains  v. 
Cosner,  67  111.  53«;  Claflin  et  al.  v.  Dunn,  129  111.  247; 
Black  on  Judgments,  Sec.  300. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a.  decree  correcting  a  mortgage  as 
to  the  description  of  the  land  therein  conveyed  and  fore- 
closing the  mortgage  as  corrected. 

On  the  1st  of  September,  1876,  James  S.  Wooley  and  wife 
executed  the  mortgage  in  question  for  the  purpose  of  secur- 
ing the  payment  of  one  thousand  dollars,  borrowed  money, 
to  the  appsllee  five  years  after  date,  with  interest  to  be  paid 
annually,  intending  thereby  to  convey  the  southeast  quarter 
of  the  southwest  quarter  of  section  18,  T.  11,  N.,  R.  1  east 
3d  P.  M.,  but  by  mistake  the  land  was  described  as  being 
in  range  1  west. 

Christian  county,  in  which  the  land  is  situate,  contains 
land  answering  both  descriptions. 

The  land  which  should  have  been  described  was  a  part  of 
a  farm  of  137  acres  lying  near  the  city  of  Pana,  then  owned 
by  said  Wooley  and  occupied  by  him  and  his  family. 

The  other  ninety-seven  acres  had  been  mortgaged  some 
time  before  to  secure  a  note  held  by  one  Spaulding,  of 
Boston,  Mass.,  who  also  held  an  unsecured  note  of  said 
Wooley. 

Electa  W.  Yamell  was  the  only  child  of  said  Wooley  and 
wife,  and  with  her  husband  James  H.  Yamell,  lived  with  her 
parents  on  the  farm  at  the  time  the  mortgage  in  question 
was  executed.  The  mortgagee,  Mrs.  Brown,  was  a  sister  of 
Mrs.  Wooley  and  lived  in  the  State  of  Michigan.  The 
negotiations  which  resulted  in  the  loan  were  conducted  by 
correspondence. 

Mr.  Yarnell,  who  was  an  attorney  at  law  and  a  notary 
public,  procured  an  abstract  of  title,  the  land  being  correctly 
described  therein,  which  was  sent  to  Mrs.  Brown  for  exam- 
ination. 
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She  returned  it  without  objection,  and  he  prepared  the 
mortgage,  which  was  executed  by  Wooley  and  wife  and  n/c- 
knowledged  before  him  as  a  notary  public.  After  the  mort- 
gage was  recorded,  at  Mrs.  Brown's  request  he  made  a  memo- 
randum of  it  at  the  foot  of  the  abstract.  The  mortgage  and 
the  abstract  were  held  by  Mrs,  Brown  until  August,  1890, 
when  they  were  placed  in  the  hands  of  her  attorney  for  legal 
proceedings. 

Mrs.  Yamell  and  her  husband  continued  to  reside  with 
her  parents  until  the  death  of  her  mother  which  occurred  in 
1877.  Then  the  relations  between  the  father  and  daughter 
became  (and  have  ever  since  been)  unfriendly,  and  she  and 
her  husband  moved  to  Pana,  where  they  have  since  resided. 
In  the  year  1880,  or  1881,  Mr.  Wooley  removed  from  Illinois 
and  has  since  resided  in  New  Hampshire. 

In  1889  Mr.  Spaulding,  as  a  gift,  transferred  to  Mrs.  Yar- 
nell  his  note,  and  mortgage  on  the  97  acres,  and  also  the 
unsecured  note,  which  was  for  $600. 

&he  transferred  the  mortgage  and  the  note  it  secured  to 
W.  R.  Yarnell,  her  husband's  father,  who  began  foreclosure 
proceedings  thereon  and  afterward  in  July,  1889,  she  began 
a  proceeding  by  attachment  on  the  note  for  $600  and  caused 
the  writ  to  be  levied  on  the  land,  in  dispute. 

In  June,  1890,  a  decree  of  foreclosure  was  obtained  by  W. 
E.  Yarnell  and  she  recovered  a  judgment  in  the  attachment 
suit,  and  thereupon,  in  order  to  secure  her  attorney,  William 
L.  Gross,  for  what  she  then  owed  him  and  might  thereafter 
owe  him  on  account  of  his  services  and  advancements  of 
costs  and  expenses  in  said  litigation — both  cases — she  as- 
signed her  judgment  to  him  by  an  instrument  in  writing 
which  was  duly  filed  with  the  clerk  and  placed  among  the 
papers  in  the  case. 

Both  of  said  cases  were  contested  by  Wooley  and  were 
carried  to  the  Appellate  and  then  to  the  Supreme  Court — 
but  the  decree  and  judgment  were  ajfirmed  in  each  of  said 
courts. 

Wooley  paid  the  interest  on  his  indebtedness  to  Mrs.  Brown 
until  1889.    From  the  indorsements  it  appears  the  payment 
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was  made  promptly  on  the  1st  of  September  in  each  year 
except  1889,  when  it  was  made  on  the  4th  of  November. 
The  interest  for  1890,  due  September  1st,  was  not  paid,  and  on 
the  7th  of  November  of  that  year  the  original  bill  in  this 
(»se  was  filed  for  the  foreclosure  of  the  mortgage,  making 
said  Wooley,  Electa  "W.  Yamell,  W.  K.  Yarnell  and  Wm.  L. 
Gross  parties  defendant. 

At  the  March  term,  1891,  the  appearance  of  said  Wooley 
was  entered  in  writing,  the  bill  was  dismissed  as  to  the  other 
defendants  who  had  not  been  brought  into  court,  default  was 
taken  as  to  Wooley,  and  an  order  of  foreclosure  was  entered 
for  the  amount  due.  At  the  August  term,  1891,  on  the 
motion  of  complainant,  the  order  entered  at  the  March  term 
was  set  aside  and  the  cause  was  continued.  At  the  follow- 
ing November  term  an  amended  bill  was  filed  in  which  the 
mistake  in  description  was  alleged  with  prayer  for  correc- 
tion and  that  the  mortgage  so  reformed  might  be  fore- 
closed. 

The  said  Electa  W.  Yarnell,  William  L.  Gross  and  W.  R. 
Yapnell  were  made  parties  defendant  and  filed  their  answers 
to  the  amended  bill,  in  which  they  denied  all  knowledge  of 
the  matters  alleged,  set  up  the  judgment  in  the  attachment 
suit  and  the  assignment  thereof  to  said  Gross,  and  averred 
that  on  the  19th  of  June,  1891,  the  said  Gross  had  bought  the 
land  at  a  sale  by  the  sheriff  under  a  special  execution  issued 
on  said  judgment  and  had  received  a  certificate  of  purchase 
therefor,  he  having  bid  the  amount  due  on  the  judgment, 
interest  and  cost,  $l,434r.21,  and  that  when  he  took  said 
assignment  he  was  without  notice  that  complainant  had  or 
claimed  any  lien  on  said  laud. 

At  the  March  term,  1892,  leave  was  given  to  file  amended 
answers  by  June  1st,  and  the  cause  was  continued. 

Amended  answers  were  filed  by  Mrs.  Yarnell,  W.  E. 
Yamell  and  W.  L.  Gross,  in  which  it  was  alleged  that  a 
decree  had  been  obtained  at  the  March  term,  1891,  on  the 
original  bill,  and  that  the  court  had  no  right  or  power  at 
the  next  term  to  set  aside  said  decree,  and  that  it  had  no 
jurisdiction  to  permit  the  bill  to  be  amended  or  to  require 
these  defendants  to  answer  the  same. 
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A  motion  was  filed  to  strike  the  amended  answers  from 
the  files,  but  no  action  was  taken  upon  the  motion.  At  the 
November  term,  1892,  the  said  James  S.  Wooley  filed  his 
answer  admitting  all  the  allegations  of  the  amended  bill. 
At  the  March  term,  1895,  the  cause  was  heard  and  a  decree 
was  entered  according  to  the  prayer  of  the  bill  as  amended, 
it  being  found  that  Mrs.  Tarnell  had  notice  of  the  equities 
of  the  complainant  and  that  her  interest  as  well  as  that  of 
defendant  Gross  was  subject  to  the  lien  of  complainant,  and 
ordered  a  sale  of  the  lands  for  the  payment  of  the  amount 
found  due  the  complainant  with  costs. 

As  to  W.  E.  Yarnell,  it  was  found  he  had  no  interest  in 
the  premises,  and  he  was  dismissed  with  his  costs. 

From  this  decree  Mrs.  Tarnell  and  William  L.  Gross  have 
prosecuted  the  present  appeal. 

The  first  point  presented  by  the  brief  of  the  appellants  is 
that  the  court  had  no  power  at  the  August  term,  1891,  to 
set  aside  its  decree  rendered  at  the  March  term  preceding. 

It  may  be  admitted  it  is  a  well  settled  rule  of  practice 
that  generally  the  court  can  not  set  aside  a  decree  rendered 
at  a  former  term  for  mere  error  of  law,  and  that  the  proper 
course  is  by  bill  of  review.  It  appears,  however,  that  no  de- 
cree, such  as  the  court  intended  to  render,  was  ever  entered 
upon  the  record.  The  entire  entry,  as  it  appears,  is  as  fol- 
lows : 

"  This  day  comes  the  complainant,  by  J.  0.  Essick,  his 
solicitor,  and  the  appearance  of  J.  S.  Wooley  is  entered  in 
writing.  Rule  on  J.  S.  Wooley  to  answer  instanter;  and 
the  bill  is  dismissed  as  to  Electa  W.  Yarnell,  W.  L.  Gross 
and  Wm.  R.  Yarnell,  they  each  to  recover  their  costs.  The 
default  of  James  S.  Wooley  is  taken,  and  it  is  ordered  and 
decreed  by  the  court,  that  decree  be  taken  j^ro  confesso  for 
foreclosure  and  sale,  for  the  sum  of  $1,138.85,  with  costs  of 
this  proceeding  to  be  taxed.     Cause  stricken  for  sale." 

This  was  merely  a  copy  of  the  judge's  minutes,  and  was 
not  in  any  proper  sense  a  decree  in  the  case.  No  direction 
was  given  by  which  a  sale  could  be  made,  and  it  was  impos- 
sible for  the  complainant  to  obtain  any  satisfaction  of  the 
amount  due  her  without  an  amendment  in  this  respect. 
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It  appears  from  the  proof  that  counsel  for  complainant 
prepared  a  full  decree,  based  on  the  minutes  of  the  judge, 
and  in  the  course  of  doing  so  discovered  the  error  in  the  de- 
scription of  the  land  and  therefore  went  no  further,  but  the 
clerk  entered  of  record  the  order  ds  above.  Practically 
speaking,  then,  there  was  no  decree  beyond  a  mere  finding 
that  the  bill  was  confessed  and  that  there  was  a  certain 
amount  due  the  complainant. 

The  decree  was  incomplete  and  it  was  necessary  to  amend 
and  add  to  it  in  the  most  important  and  substantial  partic- 
ulars of  its  execution  and  enforcement. 

It  would  seem,  therefore,  that  this  was  not  a  case.where  a 
bill  of  review,  or  in  the  nature  of  review,  was  necessary. 

It  was  simply  the  case  of  an  unfinished  and  incomplete 
decree,  and  the  court  still  had  jurisdiction. 

While  in  this  inchoate  condition  the  decree  might  be 
amended,  changed  or  wholly  set  aside. 

£ut  were  this  not  so,  it  is  not  clear  that  these  appellants 
can  take  advantage  of  the  objection,  because  they  were 
not  parties  to  the  decree.  James  S.  Wooley,  who  alone  was 
a  party,  has  not  objected. 

The  order  setting  aside  the  decree  of  the  March  term  was 
made  at  the  August  term  and  it  was  not  until  the  Novem- 
ber term  that  the  appellants  were  called  upon  to  answer 
the  amended  bill  then  filed.  For  all  practical  purposes  this 
was  a  new  suit  introducing  an  entirely  new  and  very  im- 
portant feature  and  making  new  parties.  It  could  not  con- 
cern or  unfavorably  affect  these  new  parties  that  an  irreg- 
ularity had  occurred  in  the  old  case  after  they  had  been 
dismissed  from  it,  and  if  the  only  party  whose  rights  were 
affected  by  such  action  was  willing  to  waive  or  did  not 
complain  of  the  matter  why  should  they  object  ? 

Again,  if  they  had  any  just  cause  of  objection  they  should 
have  made  it  before  answering  to  the  merits.  It  went 
merely  to  the  form  of  proceeding,  and  did  not  reach  the 
real  point  in  controversy. 

The  objection  was  merely  dilatory,  and  as  it  involved 
only  a  change  in  the  frame  of  the  bill,  it  should  not  be  con- 
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'  fiidered  along  with  the  question  as  to  the  equities  of  the 
parties  as  disclosed  by  the  evidence.  This  point  must  be 
overruled. 

It  is  next  argued  that  the  evidence  fails  to  show  that  Mrs. 
Yarn  ell  had  knowledge  of  the  land  intended  to  be  conveyed 
by  the  mortgage. 

As  already  stated  she  was  the  only  child,  and  at  the  time 
it  was  executed  she  was  living  with  her  husband  as  a  part 
of  her  father's  family. 

The  loan  was  made  by  a  relative.  It  was  the  subject  of 
considerable  correspondence  and  of  frequent  mention  in  the 
family.  .The  abstract  was  procured  and  the  mortgage  was 
drawn  by  her  husband.  Mr.  Wooley  testifies  the  farm  of 
which  this  forty  was  a  part,  was  the  only  land  he  owned 
in  Illinois.  He  also  says  she  knew  this  fact  and  was  well 
acquainted  with  his  business  transactions  at  the  time  he 
gave  the  mortgage. 

A  few  months  after  Mrs.  Yamell  had  obtained  her  judg- 
ment in  attachment,  and  while  the  appeal  therefrom  was 
pending,  she  wrote  the  following  letter  to  her  cousin,  Mrs. 
Willis,  who  was  a  daughter  of  Mrs.  Brown. 

Pana,  III.,  Sept  24, 1890. 
Dsar  Cousin  Olympia:  Not  knowing  your  mother's  ad- 
dress, and  wishing  to  communicate  with  her  on  a  little 
matter  of  business,  I  take  the  liberty  to  advise  with  you 
concerning  same.  Several  years  ago  my  father  gave  Aunt 
Lephia  a  mortgage  on  forty  acres  of  land,  being  part  of  his 
farm  near  Pana,  as  security  for  the  payment  of  $1,000 
which  he  had  borrowed  from  her.  He  has  not  lived  in  Illi- 
nois much  since  my  mother's  death,  and  since  his  second 
marriage  he  has  tried  to  deprive  me  of  any  right  and  title 
to  any  of  his  property,  and  to  dispose  of  it  to  his  new  rela- 
tions. Through  a  fren  I  of  my  mother's,  who  also  had  a 
claim  against  him,  I  have  now  some  hope  of  regaining  a 
part  of  it.  But  in  order  to  do  so  I  must  first  ascertain  from 
your  mother  whether  or  not  the  interest  has  been  paid  up 
to  her  on  that  loan,  and  if  not,  what  is  the  present  amount 
of  the  debt  to  her. 
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Will  yon  be  kind  enough  to  ask  her  about  it  ?  If  you  can, 
do  so  at  once,  and  give  me  the  desired  information.  I  am 
sorry  to  say  that  I  have  been  out  of  correspondence  with 
my  mother's  relations  for  so  long  that  I  know  very  little  in 
regard  to  their  present  whereabouts.  But  I  would  like  very 
much  to  hear  from  you  in  a  cousinly  way,  as  well  as  on 
business,  if  you  care  to  write,  and  am  always  interested  in 
those  who  belong  to  any  of  my  mother's  family.  Hoping 
to  hear  from  you  at  an  early  date,  I  remain,  your  cousin, 

Electa  Wooley  Yarnell. 

In  October,  1890,  J.  H.  Yarnell,  her  husband,  went  to  see 
Mrs.  Brown  at  Racine,  Wisconsin,  where  she  then  resided, 
proposing  to  buy  her  mortgage,  referring  to  the  land  as  a 
part  of  the  Wooley  farm,  and  claiming  to  represent  the  per- 
son, himself  or  his  father,  who  was  about  to  get  control  of 
the  rest  of  the  farm. 

He  was  at  the  time,  and  had  been  from  the  beginning,  the 
attorney  of  his  wife  in  the  attachment  suit. 

It  is  not  shown  whether  W.  R  Yarnell,  in  whose  name  the 
foreclosure  suit  against  the  ninety-seven  acres  was  conducted, 
owned  the  mortgage  against  the  land,  or  whether  he  was 
acting  merely  for  Mrs.  Yarnell,  but  it  appears  that  the  assign- 
ment of  the  judgment  was  for  the  purpose  of  securing  the 
assicrnee  for  his  services  and  disbursements  in  the  foreclosure 
as  well  as  the  attachment  case. 

J.  C.  Essick  testified  that  he  was  one  of  the  attorneys  for 
Wooley  in  that  and  the  attachment  suit,  and  that  prior  to 
the  trial  of  those  cases  he  had  a  conversation  with  Mrs. 
Yarnell  and  her  husband  in  which  she  said  that  Mrs.  Brown 
had  a  mortgage  for  $1,000  on  a  part  of  the  farm.  After- 
ward he  received  the  note  and  mortgage  from  Mrs.  Brown 
for  collection  and  informed  Mr.  Yarnell  of  it,  who  said  he 
or  those  he  represented  would  pay  it  oflf — wished  to  know  if 
the  papers  would  be  transferred  to  them  in  that  event — ^and 
wanted  time  to  make  arrangements. 

These  statements  are  substantially  denied  by  Mr.  and 
Mrs.  Yarnell.  He  admits  that  he  knew  the  land  intended 
to  be  mortgaged  was  a  part  of  the  farm,  but  he  did  not  ob- 
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serve  the  misdescription,  and  evidently  did  not  know  there 
was  a  misdescription  until  it  was  discovered  shortly  after 
the  March  term,  1891,  as  already  stated.  She  testifies  that 
she  knew  her  father  borrowed  some  money  from  Mrs. 
Brown  but  did  not  know  the  terms  of  the  arrangement, 
and  did  not  of  her  own  knowledge  know  that  he  gave  a 
mortgage;  afterward,  in  her  direct  examination,  she  says 
she  had  forgotten  that  a  mortgage  was  made  until  after  she 
brought  the  attachment  suit,  and  in  her  cross-examination 
says  she  has  a  recollection  there  was  talk  of  his  making  a 
mortgage  to  secure  the  $1,000.  She  explains  writing 
the  letter  to  Mrs.  Willis  thus :  that  in  August,  1890,  and  after 
the  attachment  suit  was  begun,  one  of  her  relatives  from 
the  East  visited  her  at  Pana,  having  just  visited  Mrs.  Brown, 
and  he  said  that  Mrs.  Brown  felt  uneasy  about  the  money 
Mr.  Wooley  owed  her,  that  she  could  get  no  replies  to  letters 
she  had  written  him,  that  the  interest  was  unpaid  for  one 
year  and  that  she  did  not  know  what  to  think  about  it. 

Wow  it  will  be  noticed  that  Mrs.  Yamell  does  not  state 
that  her  relative  said  anything  about  a  mortgage  being  held 
by  Mrs.  Brown,  and  further,  that  as  the  interest  had  been 
paid  up  to  September  1,  1889,  there  was  no  interest  due  at 
the  time  when  these  remarks  of  Mrs.  Brown  must  have  been 
made,  and  hence  there  was  no  occasion  to  write  to  Mr. 
Wooley  on  the  subject,  and  nothing  for  her  to  be  uneasy 
about. 

When  all  the  evidence  is  considered  in  the  light  of  the 
situation  of  the  parties  and  the  other  circumstances  at  the 
time  the  mortgage  was  executed,  we  are  entirely  satisfied 
with  the  conclusion  reached  by  the  court  that  the  defend- 
ant, Mrs.  Yarnell,  had  notice  of  the  equities  of  the  complain- 
ant. Her  testimony,  and  that  of  several  other  witnesses,  in- 
cluding her  husband  and  Mr.  Essick,  was  taken  orally  before 
the  court;  and  if  this  question  of  fact  were  more  difficult 
than  it  is,  this  consideration  alone  would  add  great  weight 
to  the  conclusion  reached.  Brown  v.  Stewart,  169  111.  212, 
and  cases  cited. 

We  are  not  disposed  to  interfere  with  the  decree  on  this 
point. 
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Assuming  that  Mrs.  Yarnell  had  such  notice,  the  next 
question  is,  how  her  co-defendant  and  assignee,  Gross,  is  af- 
fected bv  that  fact. 

He  took  the  assignment  of  the  jud^^ent  as  security  for 
his  fees,  earned  and  to  be  earned,  and  for  disbursements, 
and  though  since  he  tiled  his  answer  herein  he  has  received 
a  sherifTs  deed  for  the  land,  he  claims  to  hold  it  in  pledge 
merely,  and  concedes  that  Mrs.  Yarnell  has  an  equity  of  re- 
demption against  him.  He  is  merely  a  mortgagee,  and  upon 
payment  of  the  amount  due  him  from  Mrs.  Yarnell,  must 
convey  the  land  to  her,  as  he  would  have  been  required  to 
assign  the  judgment  back  to  her  had  he  received  what  was 
due  him  before  the  land  was  sold  under  the  special  execution. 
Hence,  as  the  land  must  be  held  subject  to  the  lien  of  Mrs. 
Brown's  mortgage,  so  far  as  Mrs.  Yarnell  is  concerned,  the 
only  question  is  whether  Mr.  Gross,  as  such  mortgagee,  ife 
entitled  to  priority  as  against  Mrs.  Brown,  and  this  must  be 
solved  by  ascertaining  whether,  by  the  assignment  of  the 
judgment,  he  obtained  a  better  position  than  that  held  by 
Mrs.  Yamell,  his  assignor.  By  the  law  merchant  and  by 
the  statute  of  Anne,  commercial  paper,  i.  e.,  bills  of  exchange 
and  promissory  notes,  may  be  transferred  before  maturity 
so  as  to  cut  off  defenses  that  would  be  good  as  between  the 
original  parties,  but  as  to  other  choses  in  action  the  transfer 
passes  a  mere  equitable  or  beneficial  interest.  In  the  case 
of  commercial  paper  the  assignee  has  a  legal  interest  which 
he  may  assert  by  appropriate  proceeding  in  his  own  name 
in  a  court  of  law,  but  in  the  case  of  other  choses  in  action 
he  acquires  an  equitable  interest  only  and  must  seek  his 
remedy  in  a  court  of  equity.  In  the  case  of  McJilton  v. 
Love,  13  111.  480,  it  was  held  that  a  judgment,  being  a  chose 
in  action,  can  not  be  transferred  so  as  to  vest  the  legal  in- 
terest in  the  assignee.  A  beneficial  interest  only  passes  and 
the  assignee  takes  the  judgment  subject  to  all  equities  be- 
tween the  original  parties.  This  rule  is  well  settled  and  has 
been  repeatedly  approved  in  this  State,  but  we  have  found  no 
case  in  our  reports  where  the  question  was,  as  here,  whether 
the  assignment  is  subject  to  the  equities  of  third  persons. 

Vou  LXV  7 
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In  Pofneroy  on  Equity  Jur.,  Sec.  703,  it  is  said  :  "  The 
doctrine  stated  in  its  most  comprehensive  form  is  that  an 
assignment  of  every  non-negotiable  thing  in  action,  even 
when  made  without  notice  of  the  defect  to  the  assignee,  is 
subject  in  general  to  all  equities  against  the  assignor.  This 
doctrine  has  three  different  applications;  (1)  where  the 
equities  are  in  favor  of  the  debtor  or  trustee;  (2)  when  they 
arise  between  successive  assignors  and  assignees,  that  is,  in 
favor  of  some  prior  assignees;  (3)  where  they  arise  entirely 
in  favor  of  third  persons,  the  two  latter  including  what  are 
often  called  latent  equities."  As  to  the  first  class,  where  the 
equity  is  in  favor  of  the  debtor,  the  authorities  are  unani- 
mous. As  to  the  other  two,  which,  as  the  author  says,  are 
intimately  connected  and  are  only  different  phases  of  the 
same  thing,  there  is  a  want  of  harmony  in  the  adjudica- 
tions; but,  as  he  thinks,  the  weight  of  authority,  as  well  as 
the  principle  involved,  supports  the  proposition  that  the 
assignee  takes  subject  to  all  equities,  whether  in  favor  of  the 
debtor  or  of  prior  assignors,  or  of  third  persons,  though  con- 
ceding that  respectable  courts  have  maintained  the  position 
that  the  equities  of  the  debtor  only  will  be  effective  as 
against  the  assignee,  and  that  the  latter  is  never  affected  by 
the  equities  of  third  persons,  especially  those  called  latent 
equities. 

As  to  mortgages,  it  has  been  held  by  our  Supreme  Court 
that  the  assignee  withou^t  notice  is  protected  against  the 
latent  equities  of  third  persons.  Olds  v.  Cummings,  31  III. 
188;  Silverman  v.  Bullock,  98  111.  11;  Himrod  v.  Gilman, 
147  111.  293;  Humble  v.  Curtis,  160  111.  193. 

In  the  first  of  these  cases  the  equity  of  the  mortgagor 
only  was  involved,  but  in  the  others  the  equities  of  third  * 
persons  were  involved.  In  all  the  court  cite  and  approve 
Murray  v.  Lylburn,  2  Johns.  Ch.  441,  in  support  of  the  doc- 
trine that  while  the  assignee  of  a  chose  in  action  takes  it 
subject  to  the  equities  of  the  original  debtor,  yet  he  is  free 
from  those  of  third  persons. 

As  stated  by  Pomeroy,  the  courts  of  New  York  have  not 
adhered  to  Murray  v.  Lylburn.     Indeed,  in  some   of  tha 
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New  York  cases,  it  is  held  that  the  expressions  of  that  case, 
which  are  relied  upon  as  authority  for  the  doctrine,  are 
mere  dicta  and  the  doctrine  is  denied. 

However  it  may  be  in  New  York  or  elsewhere  the  rule 
seems  to  be  settled  in  Illinois.  If  the  assignee  of  a  mortgage 
is  protected  against  the  latent  equities  of  third  persons,  it 
would  seem  clear  that  the  assignee  of  a  judgment  should 
enjoy  similar  immunity. 

A  judgment  and  a  mortgage  should  stand  upon  the  same 
footing  in  this  respect,  and  the  same  principle  should  be  ap- 
plied. Each  is  a  mere  chose  inaction,  not  negotiable  at  law, 
and  as  to  each,  the  interest  of  the  assignee  is  merely  equitable 
and  enforceable  as  such.  The  logic  of  the  ruling  of  the 
Supreme  Court  applied  to  the  present  case,  which,  as  already 
shown,  is  that  a  judgment  assigned  merely  in  pledge  would 
subordinate  the  lien  of  Mrs.  Brown  to  that  of  Mr.  Gross, 
giving  him  the  first  lien  upon  the  land,  to  the  extent  of  the 
amount  due  him  from  Mrs.  Yarnell,  for  the  securing  of 
which  the  judgment  was  assigned  to  him. 

The  decree  must  therefore  be  reversed,  with  direction  to 
ascertain  the  amount  due  him,  and  making  his  claim  the 
first,  and  the  amount  due  Mrs.  Brown  upon  her  mortgage 
the  seoond  lien  upon  the  land,  and  to  order  a  sale  of  the  same 
accordingly.    Keversed  and  remanded^  with  directions. 


Tbe  People^  etc.^  for  the  use  of  Clara  B.  Palmer  y. 

William  W.  Dickson  et   al. 

1.  Chattel  Mortqaobs — Interest  of  Mortgagor  Liable  to  Execu- 
tions,— Where  the  mortgage  debt  is  not  due,  and  the  mortgagor  is  in 
possession  of  the  proi>ert7  pursuant  to  the  terms  of  the  mortgage^  he  has 
an  interest  in  the  property  which  is  subject  to  levy,  and  also  to  sale  upon 
execution. 

2.  Constable-- inhere  Not  Liable  as  a  Treapasser^Mortgaged  Prop- 
erty.— ^Where  the  debt  is  not  due  and  the  mortgagor  of  personal  prop- 
erty is  in  possession  of  it  pursuant  to  the  terms  of  the  mortgage,  an 
officer  is  not  liable  as  a  trespasser  tor  making  a  levy  upon  and  sale  of  it 
under  an  execution. 
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&  Execution  Sale— JtfbHgfa^^ed  Prcpertj^Right  cf  Purchaser.—A 
purchaser  of  mortgaged  property  at  an  execution  sale  takeB  ooly  the 
rights  of  the  mortgagor.  If  ihe  mortgagee  does  not  interfere,  the 
sale  must  proceed,  and  as  the  officer  has  i^o  further  control  of  the  prop- 
erty, he  can  not  be  held  responsible  for  the  subsequent  acta  of  the  pur- 
chaser. 

Debt,  on  an  official  bond.  Appeal  from  the  Circuit  Court  of  Adams 
County;  the  Hon.  Oscar  P.  Bonkey,  Judge,  presiding.  Heard  in  tins 
court  at  the  November  term,  1895.  Affirmed.  Opinion  filed  May  16, 
1806. 

Sprioo  &  Anderson,  attorneys  for  appellants. 
Hamilton  &  Woods,  attorneys  for  appellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  on  the  official  bond  of  Dick- 
son as  constable. 

The  breach  charged  was  that  the  officer  levied  an  exe- 
cution upon  certain  chattels  upon  which  the  execution 
debtor  had,  before  the  execution  became  a  lien,  executed  a 
mortgage  to  the  usee,  and  in  pursuance  of  such  levy  scdd  the 
property,  which  the  purchaser  removed  from  the  State, 
whereby  the  mortgagee  was  damaged,  etc.  The  CSrouit- 
Court  sustained  a  demurrer  to  the  declaration  and  rendered 
judgment  against  the  plaintiff  accordingly^  and  the  only 
question  now  for  consideration  is  as  to  the  propriety  of  this 
ruling.  The  demurrer  pointed  out  as  a  special  ground  of 
objection  that  the  chattel  mortgage,  which  was  set  out  in 
haec  verbaj  provided  for  possession  in  the  mortgagee,  and 
the  argument  on  both  sides  is  confined  to  this  point. 

The  position  of  appellants  is,  that  when  all  the  provisions 
of  the  mortgage  are  considered  it  is  apparent  that  the  pos- 
session was  to  be  in  the  mortgagor^  and  that,  by  a  mere 
clerical  error,  the  name  of  the  mortgagee  was  inserted  in 
the  provision  for  possession  instead  of  that  of  the  mort- 
gagor.   It  is  unnecessary  to  determine  this  question. 

Assuming  that  the  proper  construction  is  as  contended 
for  by  the  appellants,  the  declaration  disclosed  no  cause  of 
action. 
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The  mortgage  debt  was  not  due,  and,  as  assumed,  the 
mortgagor  was  in  possession  pursuant  to  the  terms  of  the 
mortgage. 

In  sach  case  the  mortgagor  had  an  interest  in  the  prop- 
erty which  was  subject  to  levy,  and  also  to  sale,  unless  the 
mortgagee  under  the  insecurity  clause  took  proper  steps  to 
obtain  possession.  The  officer  would,  not  be  liable  as  a 
trespasser  for  his  acts  in  making  the  levy  and  sale,  and  while 
the  purchaser  would  take  only  the  rights  of  the  mortgagor, 
the  officer  would  not  be  liable  if  the  property  should  be  re- 
moved from  the  State  by  the  purchaser.  If  the  mortgagee 
does  not  interfere,  the  sale  will  go  on,  and  as  the  officer  has 
no  further  control  of  the  property,  he  can  not  of  course  be 
held  responsible  for  the  subsequent  acts  of  the  purchaser. 
Prior  V.  White,  12  IlL  261;  Beach  v.  Derby,  19  IlL  617; 
Pike  V.  Colvin,  67  111.  227;  Durfee  v.  Grinnell,  69  111.  371; 
Simmons  t.  Jenkins,  76  111.  479;  Barchard  v.  Kohn,  157  111. 
586;  Herman  on  Chat  Morts.  Sec«  187;  Jones  on  Chat. 
Morts.  Sec.  560. 

The  Judgment  is  affirmed* 


Terre  Haute  &  Ind.  B.  B.  Co.  v.  Wiley  Smith. 

1.  Evtdbncr — Ownership  of  Land, — ^In  an  action  against  a  railroad 
company  to  recover  doable  the  value  of  a  fence  built  by  the  plaintiff 
under  the  provision  of  Par.  66,  Ch.  114,  R.  S.,  where  it  appeared  that  the 
plaintiff  and  his  grantors  had  been  in  possession  of  the  land  upon  which 
the  fence  was  built  for  many  years,  claiming  to  own  it,  it  toas  held  suffi- 
cient, in  the  absence  of  opposing  proof,  without  producing  the  title  papers. 

2.  Samb — The  Cost  of  a  Thing. — The  cost  of  a  thing  is  some  evidence 
of  ift  value,  but  is  not  conclusive. 

S.  FKSCBS-^Aetians  to  Recover  Double  Value, — In  an  action 
against  a  railroad  company  to  recover  double  the  value  of  a  fence  built 
by  the  plaintiff  under  the  provision  of  Par.  66,  Ch.  114,  R  S.,  the  value 
of  the  fence  is  the  basis  of  calculation,  for  the  statute  gives  a  right  of  re- 

eoveiy  for  double  the  value. 

# 

Hebt,  to  recover  a  penalty.  Appeal  from  the  Circuit  Court  of  De- 
Witt  County;  the  Hon.  Ctrus  Eplbr,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1895.  Affirmed.  Opinion  filed  May  16, 
1896. 
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Moore  &  Wakner,  attorneys  for  appellant;  T.  J.  Golden, 
of  counsel. 

To  recover  under  the  statute  relied  upon  by  the  appellee 
in  this  case,  it  was  necessary  that  he  aver  and  prove  either 
that  he  owned  or  occupied  the  land  adjacent  to  appellant's 
right  of  way,  and  having  elected  to  give  the  notice,  and  de- 
clare as  owner,  the  title  was  made  material  and  he  was  com- 
pelled to  affirmatively  show  it  in  himself  by  competent 
testimony  in  order  to  recover.  Miss.  River  Bridge  Co.  v. 
Langan,  91  111.  508;  Mosher  v.  Rogers,  3  111.  App.  577. 

The  record  of  a .  deed  can  only  be  given  in  evidence  to 
prove  title  when  the  party  desiring  to  introduce  it  states  on 
oath  that  the  original  is  lost,  or  not  in  his  power,  and  that 
to  the  best  of  his  knowledge  it  was  not  intentionally  de- 
stroyed or  in  any  manner  disposed  of  for  the  purpose  of  in- 
troducing a  copy  thereof  instead  of  the  original.  Sec.  30, 
Ch.  30,  R.  S.,  Par.  37,  I  S.  &  C.  598;  Phenix  Ins.  Co.  v.  Me- 
chanics and  Traders  Bldg.  Ass'n,  51  111.  App.  480. 

The  appellee  is  limited  to  the  cause  of  recovery  set  out  in 
his  notice  and  declaration.  Quincy  Coal  Co.  v.  Hood,  77 
111.  68;  C.  &  A.  R.  R.  Co.  v.  Mitchell,  83  111.  427;  Trude  v 
Meyer,  82  111.  535;  Kellogg  v.  Wilson,  89  111.  357;  Belhnger 
V.  Hersey,  90  111.  70;  Hite  v.  Wells,  17  111.  88;  Tracy  v. 
Rogers,  69  III.  662;  T.,  W.  &  W.  v.  Morgan,  72  111.  155. 

If  there  is  a  material  variance  between  the  allegations 
and  proofs  it  is  fatal.  City  of  Bloomington  v.  Goodrich,  88. 
111.  558;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Todd,  91  111.  70;  Hite  v. 
Wells^  17  111.  88;  T.,  W.  &  W.  v.  Morgan,  72  111.  155. 

The  fence  contemplated  by  the  statute  is  one  inclosing  the 
railroad  right  of  way,  and  on  the  line  between  it  and  ad- 
joining land,  and  no  other  fence  can  be  built  and  recovered 
for  under  this  statute.  Sees.  1,  3  and  4,  of  an  act  in  rela- 
tion to  fencing  and  operating  railroads,  Chap.  114,  R.  S., 
paragraphs  62,  65  and  66;  Ch.  114,  2  S.  ife  C,  1927  and 
1934;  Kennedy  v.  Owen,  131  Mass.  431;  W.,  St.  L.  &  P.  Ry. 
Co.  Y.  Zeigler,  108  111.  304;  O.  &  M.  Ry.  Co.  v.  The  People 
ex  rel.,  121  111.  488-491. 

The  statute  authorizing  the  building  of  such  fences  and 
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the  recovery  of  double  the  value  thereof,  with  one  per  cent 
interest  per  annum  thereon,  is  a  penal  one  and  must  be 
strictly  complied  with.  W.,  St.  L.  &  P.  Ky.  Co.  v.  Zeigler, 
108  111.  304. 

Chas.  K.  Adair  and  R.  A.  Lemon,  attorneys  for  appellee. 

The  appellee  was  in  the  possession  and  occupancy  of  the 
land;  his  possession  was  prima  facie  evidence  of  a  fee  sim- 
ple title  in  him.  No  attempt  was  made  to  overcome  this 
presumption  by  any  proof  offered  by  appellant.  Abney  et 
al.  V.  Austin,  6  111.  App.  49,  52;  2  Greenleaf  on  Evidence, 
Sec.  309;  Harland  v.  Eastman,  1 19  111.  22;  Riverside  Co.  v. 
Townshend  et  al.,  120  111.  9;  I.  C.  R.  R.  Co.  v.  Houghton, 
126  lU.  233;  I.  C.  R.  R.  Co.  v.  O'Conner,  154111.  550. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  debt  to  recover  double  the  value  of  a  fence  built 
by  the  plaintiff  under  the  provision  of  Par.  %^^  Ch.  144,  R.  S. 

The  issues  were  submitted  to  the  court  and  there  was  a 
finding  for  the  plaintiff,  damages  $363.40,  upon  which 
judgment  was  rendered  accowlingly,  from  which  the  defend- 
ant has  prosecuted  the  present  appeal.  The  plaintiff  averred 
that  he  was  the  owner  of  the  east  half  of  the  southwest 
quarter  of  Sec.  30,  etc..  and  that  the  east  line  of  his  land  was 
the  west  line  of  the  right  of  way  of  the  defendant.  It  is  ob- 
jected that  by  the  notice  the  defendant  was  required  to 
build  the  fence  on  the  land  of  the  plaintiff.  Construing  the 
notice  with  reference  to  the  location  of  the  holdings  of  the 
parties,  we  think  it  means,  though  somewhat  awkwardly 
worded,  that  the  fence  was  to  be  along  the  line  of  division. 
It  is  objected  that  the  north  half  of  the  fence  was  built  on 
the  land  of  the  defendant,  and  the  south  half  on  the  land  of 
the  plaintiff,  but  we  are  inclined  to  agree  with  the  trial 
court  that  it  was  built  on  the  dividing  line. 

There  was  some  confliction  in  the  proof  as  to  where  the 
line  was,  but  there  is  no  sufficient  reason  for  overruling  the 
conclusion  reached  in  that  respect.  It  is  argued  that  there 
was  no  proof  plaintiff  was  the  owner  of  the  land  claimed  by 
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him.  It  appeared  that  he  and  his  grantors  had  been  in  pos- 
session for  many  years,  claiming  to  own  it.  This  was  suffi- 
cient without » producing  the  title  papers  in  the  absence  of 
opposing  proof.  Herbert  v.  Herbert,  Breese  E.  27S;  Keith 
V.  Keith,  104  111.  397;  Adams  on  Ejectment,  4th  Ed.,  137, 
324;  Greenl.  on  Ev.,  Vol.  2,  Sec.  309. 

This  disposes  substantially  of  the  objections  urged  by 
appellant,  and  v^e  pass  to  the  cross-error  assigneil  b\^  appel- 
lee, that  the  court  should  have  taken  the  sum  of  $202.46  as 
the  value  of  the  fence,  instead  of  $181.60. 

The  diflference,  $20.88,  is  claimed  as  the  cost  of  removing 
an  old  hedge  that  stood  on  the  line.  In  his  testimony  the 
plaintiff  stated,  first,  that  the  sum  of  $181.46,  which  be  said 
was  the  cost  of  the  fence,  *'  included  the  cost  of  clearing  awa}^ 
the  old  hedge,*'  but  afterward,  on  cross-examination,  he 
said  it  did  not.  Perhaps  the  court  may  have  preferred  to 
believe  his  first  statement. 

The  value  of  the  fence  is  the  basis  of  calculation,  for  the 
statute  gives  a  right  of  recovery  for  double  the  value.  The 
cost  of  a  thing  is  some  evidence  of  its  value,  but  is  not  con- 
clusive. However  this  may  be,  the  abstract  fails  to  show  an 
exception  by  plaintiff  to  the  decision  of  the  court;  and  so 
counsel,  in  urging  the  cross-errors,  admits,  but  he  says  the 
record  shows  it. 

If  the  abstract  is  not  perfect,  or  sufHciently  so  for  any 
purpose  of  the  appellee,  he  should  present  an  additional  ab- 
stract under  the  rule. 

We  are  not  inclined  to  search  the  record  in  order  to  find 
reasons  for  sustaining  cross-errors,  especially  when  the  re- 
sult would  be  to  increase  a  judgment  on  a  penal  statute. 

The  judgment  will  be  affirmed. 


Anna  L.  Pollard  v.  School  Bist.  No.  9. 

1.  Schools — Employment  of  Teachent — Certificate. — Prior  to  July  1, 
18^3,  the  statute  provided  that  no  teacher  should  be  entitled  to  any  portion 
of  the  school  fund,  or  be  employed  to  teach,  who  had  not  at  the  time  of 
the  employment  a  certificate  of  qualification;  but  by  the  amendment  in 


Third  District — November  Term,  1895,    105 

Pollard  V.  School  Dist  No.  9. 

force  on  the  day  mentioned,  it  is  sufficient  that  the  teacher  have  the  cer- 
tiUcate  *'  at  the  time  he  enters  upon  his  duties  as  such  teacher.** 

2.  Samet— Directors  Must  Act  at  a  Meeting,  etc. — Section  19  of  article  5 
of  chapter  122,  R.  S.,  entitled  *'  Schools,"  provides  that  no  official  busi- 
ness shall  be  transacted  except  at  a  regular  or  a  special  meeting,  but 
the  fact  that  the  directors  proceed  informally  and  make  no  record  of 
their  meeting  does  not  affect  the  validity  of  what  they  did,  so  far  as 
hiring  a  teacher  is  concerned. 

Assampsfi,  breach  of  contract  Appeal  from  the  County  Court  of 
Moultrie  County;  the  Hon.  Isaac  Hudson,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1895.  Reversed  and  remanded. 
Opinion  filed  May  16,  1896. 

W.  G.  CocHBAN,  attorney  for  appellant. 

John  B.  &  Walter  Edbn,  attorneys  for  appellee. 

Mr.  Justice  Wall  deliyerbd  the  opinion  of  the  Court. 

This  suit  was  brought  by  appellant  to  recover  damages 
for  the  failure  of  the  appellee  to  permit  her  to  teach  the 
district  school,  pursuant  to  an  alleged  contract  for  that  pur- 
pose. 

The  evidence  tended  to  prove  that  in  July,  1894,  appellant 
had  interviews  with  the  directors  separately  in  reference  to 
a  proposition  made  by  her  to  teach  their  school  at  $30  per 
month,  that  the  three  directors  met  at  the  residence  of  one 
of  them  for  the  purpose  of  considering  the  matter,  and  that 
they  then  accepted  the  offer. 

When  the  time  came  to  open  the  school  she  went  to  the 
school  house,  but  found  it  locked,  and  the  directors  declined 
to  permit  her  to  teach.  Having  made  this  proof,  the  appel- 
lant offered  in  evidence  her  certificate  of  qualification, 
which  was  dated  subsequent  to  the  time  of  the  alleged  con- 
tract but  previous  to  the  time  when  the  school  was  to  begin. 

The  defense  movo  I  to  exclude  the  certificate  because  the 
plaintiff  did  not  have  it  at  the  time  of  the  making  of  the 
alleged  contract  of  employment.  The  motion  was  sustained 
and  then  the  court  instructed  the  jury  to  find  for  the  de- 
fendant. 
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Prior  to  July  1, 1893,  the  statute  provided  that  no  teacher 
should  be  entitled  to  any  portioh  of  the  school  fund  or  be 
employed  to  teach  who  had  not  at  the  time  of  the  employ- 
ment a  certificate  of  qualification,  but  by  the  amendment  in 
force  on  the  day  mentioned,  it  is  sufficient  that  the  teacher 
shall  have  the  certificate  "  at  the  time  he  enters  upon  his 
duties  as  such  teacher."     Art.  7,  Sec.  5,  Ch.  122. 

The  attention  of  the  court  was  not  directed  to  this  amend- 
ment presumably,  and  therefore  the  certificate  was  ex- 
cluded. 

As  the  alleged  employment  of  the  appellant  was  subse- 
quent to  this  change  in  the  statute  it  was  error  to  exclude 
the  certificate.  Appellee  argues  that  the  appellant  could 
not  make  a  valid  contract  binding  upon  the  district  unless 
she  then  had  the  certificate,  but  this  is  clearly  in  the  face 
of  the  amendment,  which  was  for  the  purpose  of  removing 
the  disability  imposed  by  the  section  as  it  previously  read. 

It  is  also  urged  in  behalf  of  appellee  that  the  supposed 
contract  was  not  made  at  any  formal  meeting  of  the  direct- 
ors and  was  invalid  for  that  reason. 

The  statute  provides  that  no  official  business  of  the  board 
shall  be  transacted  except  at  a  regular  or  a  special  meeting. 
Sec.  19  of  Art.  6,  Ch.  122.  The  directors  met  specially  for 
the  purpose  of  considering  this  matter,  and  while  their  ses- 
sion was  somewhat  informal,  and  while  it  does  not  appear 
that  a  record  of  it  was  made,  jiet  we  think  it  was  a  special  meet- 
ing at  which  they  might  legally  transact  official  business. 
The  evidence  tends  to  show  that  such  was  their  ol)ject  and 
purpose  and  that,  as  they  knew,  it  was  so  understood  by  the 
appellant.  That  they  proceeded  informally  and  made  no 
record  should  not  affect  the  validity  of  what  they  did,  so  far 
as  appellant  is  concerned.  It  follows  that  the  court  erred 
in  directing  the  jury  to  find  for  defendant. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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John  H.  CnlTer  et  al.  t.  Robert  H.  Benson. 

1.  BuKDEN  OF  Proof— Fai7tirc  of  Consideration  and  Set-off.  —Where 
the  defendant  in  an  action  upon  a  promissory  note  assigned  before  its 
maturity,  pleads  a  failure  of  consideration  and  a  set-off,  with  notice  of 
both  in  the  plaintiff,  the  burden  of  proof  is  upon  such  defendant  to  estab- 
lish hia  pleas  by  a  preponderance  of  the  evidence. 

Assumpsit,  on  promissory  note.  Appeal  from  the  Circuit  Court  of 
Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1895.  Affirmed.  Opinion  filed 
May  16,  1896. 

Webber  &  Shelley,  attorneys  for  appellants. 

Crea,  Ewino  &  Walker  and  W.  0.  Johub,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Pleasants  delivered  the  opinion 
OF  the  Court. 

On  a  promissory  note  of  appellants  to  Richard  F.  Piatt 
for  $1,000  and  six  per  cent  interest,  at  one  year,  dated  Jan- 
uary 25,  1893,  and  on  the  28th  assigned  to  appellee,  he 
recovered  judgment  below  for  $1,120. 

The  special  pleas  alleged  partial  failure  of  consideration 
and  a  set-off,  together  reducing  the  principal  to  $337.83,  of 
which  plaintiff,  before  the  assignment,  had  notice. 

Piatt  had  been  running  an  electric  light  plant  in  Decatur. 
Plaintiff,  a  farmer  and  stock  raiser  of  l^iatt  county,  was  his 
step-father,  and  had  loaned  him  the  money  to  purchase  the 
material,  and  afterward,  from  time  to  time,  other  money  to 
o|)erate  it.  Defendants  Culver  and  Gibson  were  the  prin- 
cipal officers  of  the  Decatur  Manufacturing  Company,  which 
had  furnished  him  some  supplies.  He  had  a  desk  in  their 
office  and  in  his  absence  they  looked  after  his  business.  It 
was  not  a  success,  nor  likely  to  become  such  under  his  man- 
agement. Being  in  debt,  several  suits  were  brought  and 
pending .  against  him  in  attachment,  to  which  both  the 
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plaintiff  and  defendaats  herein  were  made  parties  as  gar- 
nishees. By  those  concerned  it  came  to  be  thought  best  to 
make  private  sale  of  the  pi^operty  and  with  the  proceeds 
pay  off  these  claims.  It  had^been  ascertained  that  some  of 
these  could  be  settled  by  returning  the  particular  property 
for  which  the  debts  had  been  contracted,  and  the  rest  for  a 
little  less  than  $1,000.  Piatt  proposed  to  sell  to  defendants 
the  property  not  so  returned  and  take  their  note,  to  be 
assigned  to  plaintiff,  who,  upon  that  security,  would  furnish 
the  money  or  otherwise  arrange  to  satisfy  them  and  release 
the  property  from  the  attachments.  One  of  the  cases  was 
to  be  called  for  trial  on  the  afternoon  of  the  25th  day  of 
January.  An  hour  or  so  before  that  a  meeting  of  Piatt  and 
the  parties  hereto  was  had  at  the  office  of  the  Manufactur- 
ing Company,  which  resulted  in  the  giving  of  the  note  here 
sued  on. 

Appellants  testified  in  substance  that  Piatt  there  said  the 
property,  at  cost  price,  according  to  the  catalogue  of  the 
Electric  Supply  Company,  would  be  worth  more  than 
$2,000,  and  wanted  their  note  for  that  amount,  but  there 
was  not  time  to  make  an  inventory  then  and  they  refused 
to  give  it;  that  he  finally  proposed  to  take  one  for  $1,000 
with  the  agreement  that  if  an  inventory  thereafter  to  be 
made  should  show  it  worth  more,  they  should  give  an  ad- 
ditional note  for  the  excess,  and  if  not  more,  then  the  $1,000 
note  given,  should  be  credited  with  the  shortage,  and  also 
with  the  amount  of  his  indebtedness  to  them  respectively; 
which  they  accepted,  and  thereupon  signed  and  delivered 
the  note.  They  further  testified  that  appellee  took  no  part 
in  the  conversation;  that  he  sat  apart,  and  was  very  hard  of 
hearing;  but  that  Piatt  several  times  during  its  course,  went 
over  to  him  and  told  him  what  he  said  to  them,  and  that  he 
nodded  his  head  yes,  and  once  nodded  it  and  said  "  yes." 

The  inventory  afterward  taken,  in  part  but  not  wholly 
with  Piatt,  showed  the  cost  price,  at  $701.77,  and  the  indebt- 
edness claimed,  nearly  all  of  which,  however,  was  to  the 
companies  with  which  Culver  and  Gibson  were  connected 
and  not  to  them  individually,  amounted  to  $363.94. 
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Appellee  testified  that  although  a  creditor  of  Piatt  to  a 
large  ampunt — over  $4,000 — ^he  had  no  interest  whatever  in 
his  business  or  plant;  knew  nothing  of  its  amount  or  value, 
or  of  his  indebtedness  to  appellants  or  either  of  them,  or 
their  companies;  heard  but  little,  if  any,  of  the  conversation 
on  the  occasion  referred  to;  but  understood  that  they  were 
trying  to  eflfect  a  sale  of  the  property.  Piatt  told  him  they 
were  willing  to  give  a  note  now  for  $1,000  and  when  the 
invoice  was  taken  pay  the  balance,  and  further  said  there 
was  more  than  $2,000  worth  of  stuflf  there;  but  he,  appellee, 
said  nothing  about  it  because  h^  knew  nothing  and  had  no 
occasion  to  say  anything;  that  how  they  settled  was  none 
of  his  business,  his  only  concern  being  to  know  that  he  was 
indemnified  for  paying  or  settling  the  claims  in  suit,  and  that 
when  he  was  informed  that  the  note  for  $1,000  was  given 
he  went  and  settled  them,  and  on  the  28th,  when  it  was 
assigned  to  him  at  Monticello,  he  credited  Piatt's  account 
with  that  amount  on  the  book  he  exhibited. 

He  most  positively  denied  that  either  then,  or  at  anytime 
before  the  assignment,  he  heard  an  intimation  from  Piatt  or 
anybody  else  that  the  note  would  be  subject  in  any  contin- 
gency to  any  credit  or  set-oflF,  and  declared  that  he  received 
it  in  good  faith  for  just  what  on  its  face  it  purported  to  be. 
A  lonsr  cross-examination  failed  to  weaken  the  force  of  this 
statement. 

It  was  materially  corroborated  by  that  of  Mr.  Lodge,  the 
attorney  from  Monticello,  who  represented  Benson  in  the 
attachment  suits  and  the  matter  of  the  proposed  settle- 
ment. He  was  not  present  at  the  final  meeting  referred  to, 
but  had  talked  with  Culver  and  Gibson  just  previously. 
His  testimonv  seems  to  show  that  the  talk  between  them 
and  Piatt  about  crediting  the  note  was  in  connection  with 
Piatt's  proposition  for  a  much  larger  one,  which  they 
refused  to  give.  Lodge  says  he  at  once  objected  to  any  note 
subject  to  credit,  and  said  Mr.  Benson  must  have  an  abso- 
lute and  negotiable  one,  or  there  would  be  no  settlement. 
Gibson  said,  after  they  had  gone  into  the  cellar  and  looked 
at  the  material  there,  that  they  would  be  safe  in  giving  such 
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a  note  for  $1,000,  There  were  three  suits  pending,  two  of 
which  Lodge  ascertained  could  be  settled  by  returning  a 
dynamo  and  some  lamps  and  paying  the  costs;  the  one  re- 
maining, which  was  set  for  trial,  was  on  a  note  then  amount- 
ing to  about  $750.  After  so  ascertaining,  he  told  Gibson 
that  for  such  a  note  he  would  get  Benson  to  settle  them,  and 
Gibson  replied  that  they  would  give  it.  Lodge  understood 
that  they  were  also  to  go  on  with  the  inventory  and  if  the 
property  amounted  to  more,  give  an  additional  note  for  the 
excess,  and  that  the  suggestion  of  credits  was  abandoned. 
Thereupon  he  immediately  went  and  told  Benson  that  they 
would  be  settled;  and  shortly  afterward,  when  he  saw 
the  note  in  Piatt's  possession,  again  went  to  him,  told  him 
of  the  arrangement,  took  him  to  the  bank  where  he  settled 
the  $750  claim,  and  then  arranged  with  the  attorneys  in 
the  other  two  cases  for  the  return  of  the  dynamo  and  lamps 
and  payment  of  the  costs,  and  that  afternoon  the}''  left  for 
home.  It  required  nearly  the  whole  of  the  $1,000  to  dis- 
charge these  claims. 

Probabilities  as  shown  by  the  circumstances  seem  to  be 
in  favor  of  appellee.  He  knew  nothing  of  the  value  of  the 
property  or  the  indebtedness  of  Piatt  to  appellants  or  their 
companies.  It  would  be  very  unreasonable  to  expect  him 
to  pay  $1,000  upon  the  security  of  a  note  apparently  for 
that  amount  but  subject  to  such  uncertainty  as  to  what 
would  be  really  payable.  Business  men  are  not  apt  to  take 
notes  at  their  face  value  where  there  is  any  suspicion  of  ad- 
verse equities,  except  for  a  chance  of  profit  f ally  equal  to 
the  risk  of  loss.  Under  the  arrangement  claimed  by  appel- 
lants he  had  nothing  to  gain  and  knowingly  incurred  a 
risk  of  loss  which  amounted,  as  ascertained,  to  $662.17. 
They  were  clearly  on  the  safe  side,  and  he  no  less  clearly 
on  the  unsafe,  as  was  then  apparent.  But  in  the  other 
view,  having  had  the  means  of  knowing  the  property  and 
actually  knowing  the  amount  of  the  indebtedness,  they 
might  well  make  an  absolute  offer. 

Piatt  was  not  produced  as  a  witness.  He  seems  to  have 
disappeared.    The  record  gives  no  account  of  him  after  a 
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few  days  from  the  date  of  his  assignment  of  the  note.  He 
had  probably  become  satisfied  that  the  inventory  would 
give  him  no  further  claim  upon  the  appellants. 

Upon  the  evidence  produced  there  were  but  two  ques- 
tions— whether  the  note  sued  on  was  given  upon  an  agree- 
ment between  the  payee  and  maker  that  in  the  contingency 
mentioned  it  was  to  be  credited  as  claimed  by  appellants, 
and  whether  appellee  had  knowledge  of  such  agreement  by 
direct  information  from  the  payee  before  its  assignment  to 
him;  on  both  of  which  the  affirmative  was  to  be  shown  in 
order  to  establish  the  defense  set  up;  and  the  burden  of 
proof  as  to  each  was  upon  the  appellants.  Whatever  may 
have  been  the  finding  of  the  jury  upon  the  first,  they  must 
have  found  against  appellants  on  the  other;  and  although 
evidence  in  relation  to  it  was  conflicting,  there  was  enough 
in  support  of  the  verdict  to  forbid  our  interference  with  it. 

Having  considered  the  objections  urged  to  the  rulings  of 
the  court  on  the  trial  and  in  respect  to  the  instructions,  we 
think  neither  of  them  presents  a  question  so  close  as  to  re- 
quire discussion.  Perceiving  no  material  error  in  the  record , 
the  judgment  will  be  affirmed. 


F.  M.  Roberts^  Administrator  of  the  estate  of  William 

Riggall^  V.  Emma  Baker. 

1.  FoRCiBLB  Detainer— Can  not  be  Maintained  by  an  Adminia" 
trator, — ^The  administrator  is  the  sole  representative  of  the  personal 
estate,  but  not  of  the  real  property.  The  latter  descends  to  and  vests  in 
the  heiiB,  over  which  the  administrator  has  no  control  or  concern,  except 
a  mere  power  to  apply  for  an  order  to  sell  the  same,  when  necessary  for 
the  payment  of  del^.  He  takes  neither  estate,  title  or  interest  in  the 
realty,  and  can  not  maintain  an  action  of  forcible  detainer  for  the  re- 
coYery  of  its  possession. 

Forcible  l>etaliier.— Appeal  from  the  Circuit  Court  of  Greene  County; 
the  Hon.  George  W.  Hbrdman,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term»  1895.    Affirmed.     Opinion  filed  May  16,  1896. 
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Henby  T.  Rainey,  attorney  fof  appellant. 

Fkank  a.  Whiteside  and  Mark  Meyerstein,  attorneys 
for  appellee. 

Mr.  Justice  Boogs  delivered  the  opinion  of  the  Court. 

The  appellant,  administrator  of  the  estate  of  William 
Riggall,  deceased,  by  appointment  of  the  County  Court  of 
Greene  County,  and  who  is  also  public  administrator  for 
that  county,  brouo^ht  this  action  of  forcible  detainer  to 
recover  from  the  appellee  the  possession  of  cert^iin  real 
estate  of  which  his  intestate  died  seized. 

Whether  he  can  maintain  such  action  is  the  only  ques- 
tion necessary  to  be  noticed. 

The  personal  assets  of  the  estate  largely  exceeded  the  in- 
debtedness. 

The  general  doctrine  in  Illinois  frequently  declared  by 
our  Supreme  Court  is  perhaps  more  forcibly  stated  in 
Ryan,  Adm'r,  v.  Duncan,  80  111.  144,  than  elsewhere,  as  fol- 
lows : 

"  The  administrator  is  the  sole  representative  of  the  per- 
sonal estate,  but  not  of  the  real  property.  The  latter  de- 
scends to  and  vests  in  the  heirs,  over  which  the  administra- 
tor has  no  control  or  concern,  except  a  mere  power  to  apply 
for  an  order  to  sell  the  same,  when  necessary  for  the  pay- 
ment of  debts.  This  court  has  repeatedly  decided  that  an 
administrator  takes  neither  estate,  title  nor  interest  in  the 
realty,  and  that  he  can  not  support  2Jiy  possessory  or  real 
action  in  law  or  equity  for  the  recovery  or  maintenance  of 
possession  or  title,"  etc. 

Administration  of  an  estate  is  committed  by  the  statute 
to  a  relative  or  creditor,  if  such  there  be,  residing  in  the 
State,  willing  to  accept  the  trust;  if  unwilling,  or  if  there  be 
no  resident  relative  or  creditor,  administration  is  committed 
to  the  public  administrator. 

The  grant  of  power  is  the  same  whether  to  a  relative 
creditor  or  to  the  public  administrator,  and  to  neither  is 
given  control  over  or  concern  as  to  real  property,  beyond 
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the  right  and  duty  to  apply  for  an  order  to  expose  it  to 
sale,  if  necessary,  for  the  payment  of  the  debts  of  the  de- 
cedent. 

The  appellee  entered  into  possession  under  the  decedent, 
and  stood  charged  with  the  duty  of  attorning  to  whomever 
sncceededto  the' title  under  which  she  entered. 

The  fact  she  paid  rent  for.  one  month  to  the  administra- 
tor did  not  impose  upon  her  the  duty  to  continue  to  make 
payments  to  him  nor  to  surrender  possession  to  him.  She 
paid  under  an  erroneous  impression  that  he,  by  virtue  of  his 
appointment  as  administrator,  was  invested  with  power  and 
right  to  demand  and  receive  the  rent. 

He  had  not  such  power,  and  when  so  advised  it  was  her 
right  and  her  duty  to  refuse  to  recognize  him  as  her  land- 
lord. 

Expressions  of  the  court  in  Anderson  v.  Smith,  63  111. 
128,  are  here  much  in  point. 

The  appellant  administrator  was  not  entitled  to  posses- 
sion of  the  premises,  and  the  Circuit  Court  properly  so 
decided. 

The  judgment  is  affirmed. 


Baltimore  &  0.  8.  W.  By.  Co.  v.  James  Crawford. 

1,  Common  Carriers — Unjust  Discriminations.'— A  contract  which 
impoecs  upon  a  shipper  the  burden  of  paying  the  same  rate  of -freight 
charges  required  of  others  for  the  like  service,  and  denies  him  the  security 
of  the  liability  of  the  company  to  respond  in  damages  as  a  common 
carrier  to  which  other  shippers  are  entitled  by  law,  is  a  discrimination 
against  such  shipper,  and  if  without  consideration,  is  an  unjust  and 
unreasonable  discrimination  and  not  enforcible  in  law. 

3.  Same— 0/  Cattle — Transportation  of  Shipper^s  Employe.-^The 
common  law  duty  ol  a  carrier  of  cattle  requires  it  to  load  them,  care  for 
them  while  in  transit  and  unload  them,  and  where  a  part  of  the  consid- 
eration for  the  contract  is  the  free  transportation  of  an  employe  of  the 
shipper,  the  contract  relieves  the  comx>any  of  its  duty  in  this  respect  and 
imposes  it  upon  the  shipper,  and  it  is  necessary  to  enable  him  to  perform 
it  that  his  servant  should  ride  upon  the  train  which  is  conveying  the 
stock. 

Toi.  LXY  3 
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TrespaAS  on  the  Case,  for  a  failure  to  transport  cattle.  Appeal 
from  the  Circuit  Cburt  of  Cass  County;  the  Hon.  Lyman  Lacey,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1895.  Affirmed. 
Opinion  filed  May  16, 1896. 

J(fEns  G.  Dbennan  and  Andrew  J.  Lesteb,  attorneys  for 
appellant,  contended  that  each  count  in  the  declaration 
charges  mere  negligence,  not  gross  or  willful  negligence, 
iind  a  recovery  can  be  had  only  for  such  negligence  as  is 
charged  in  the  declaration.  C,  B.  &  Q.  Ey.  Co.  v.  Dickson, 
88  111.  435;  W.,  St.  L.  &  P.  Ry,  Co.  v.  Coble,  113  111.  119; 
Camp  Point  Mfg.  Co.  v.  Ballou,*^?!  111.  419;  C,  B.  &  Q.  Ry. 
Co.  V.  Rogers,  49  111.  500;  C,  C.  &  I.  Ry.  Co.  v.  Troesch,  68 
111.  545.  '   ' 

The  contract  expressly  releases  the  appellant.  It  pro- 
vides :  "  The  said  carrier  shall  not  be  liable  for  or  on 
account  of  any  injury  sustained  by  said  live  stock  occasioned 
by  any  excitement  or  the  following  causes,  to  wit :  Burn- 
ing of  hay  or  straw  or  other  material  used  for  feeding  or 
bedding,  or  by  fire  from  any  cause  whatever.'* 

The  doctrine  is  settled  in  this  State  that  railway  compa- 
nies may,  by  contract,  exempt  themselves  from  liability, 
except  for  gross  negligence.  I.  C.  Ry.  Co.  v.  Morrison,  19 
111.  136;  Arnold  v.  I.  C.  Ry.  Co.,  83  111.  280,  Rorer  on  Rail- 
roads, Vol.  2,  page  1307. 

R.  W.  Mills,  attorney  for  appellee,  contended  there  was 
no  consideration  for  this  contract,  and  therefore  its  terms 
and  conditions  are  not  binding  upon  the  appellee.  All  of 
the  evidence  is  to  the  effect  that  the  rate  named  in  the  con- 
tract is  the  usual  and  customary  rate,  and  that,  in  fact,  it 
was  not  a  reduced  rate,  and  no  evidence  is  offered  to  the 
contrary.  It  was  held  to  be  competent  to  thus  impeach  the 
consideration  of  the  contract  in  McFadden  v.  Missouri  Pa- 
cific R.  Co.,  30  Am.  &  Eng.  R.  R.  Cases,  17.  The  jury, 
then,  must  have  found  the  contract  was  without  considera- 
tion. If  this  is  true,  then  the  common  law  liability  of  a 
carrier  attaches.  St.  Louis,  etc..  Railway  Co.  v.  Dorman, 
71  111.  504.    Unless  the  injuries  arise  from  the  nature  and 
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propensities  of  the  animals.  3  Am.  &  £ng.  End.,  6;  C,  B. 
I.  &  P.  K.  R.  Co.  V.  Harmon,  12  App.  54;  I.  C.  E.  R.  Co.  v. 
Brelsford,  13  App.  251.  And  this  settles  the  entire  case, 
there  being  shown  a  breach  of  the  duty  to  safely  carry, 
charged  in  first  count,  as  it  can  not  be  contended  that  the 
injuries  fall  within  the  above  exception. 

Mr.  Justiob  Bogos  delivered  the  opinion  of  the  Court. 

The  appellant  company  undertook  to  transport  a  lot  of 
cattle  belonging  to  appellee  from  Beardstown  to  Chicago. 
While  in  transit  fire  was  in  some  manner  communicated  to 
the  car  which  contained  the  cattle  and  the  animals  were  in- 
jured and  damaged  by  the  heat  and  flames.  This  was  an 
action  by  the  appellee  to  recover  damages  thereby  occasioned 
and  it  resulted  in  a  judgment  in  his  faVor  in  the  sum  of 
$275,  to  reverse  which  the  company  prosecuted  this  appeal. 

The  defense  was  the  undertaking  of  the  company  to  trans- 
port the  stock  was  under  a  special  contract  in  writing  en- 
tered into  by  and  with  the  appellee,  by  the  terms  whereof 
the  company  was  exempted  from  liability  to  answer  ia  dam- 
ages for  any  injury  occasioned  by  fire. 

Appellee  insisted  there  was  no  consideration  for  the  con- 
tract of  exemption  and  further  that  the  fire  was  the  result 
of  gross  negligence  upon  the  part  of  the  employes  of  the 
company. 

The  consideration  expressed  in  the  contract  is  a  reduction 
in  the  rate  of  charges  for  the  service  of  transporting  the 
stock. 

The  evidence,  however,  showed  the  usual  and  customary 
rate  was  charged  and  paid. 

A  contract  which  imposes  upon  a  shipper  the  burden  of 
paying  the  same  rate  of  freight  charges  required  of  others 
for  the  like  service  and  denies  him  the  security  of  the  liabil- 
ity of  the  company  to  respond  in  damages  as  a  common  car- 
rier to  which  other  shippers  are  entitled  by  law,  is  a  discrim- 
ination against  such  shipper,  and  if  without  consideration,  is 
an  unjust  and  unreasonable  discrimination  and  not  enfor- 
cible. 
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Appellant's  counsel  insist  a  part  of  the  consideration  for 
the  contract  was  the  free  transj>ortation  of  an  employe  of 
the  appellee. 

The  common  law  duty  of  the  appellant  required  it  to  load 
the  stock,  care  for  it  while  in  transit  and  unload  it.  The 
contract  relieved  the  company  of  its  duty  in  this  respect  and 
imposed  it  upon  the  shipper,  and  it  was  necessary,  to  enable 
him  to  perform  it,  he  or  his  servants  should  ride  upon  the 
train  which  was  conveying  the  stock. 

The  agreement  provided  no  charge  should  be  made  by  the 
company  for  the  transportation  of  the  person  who  should 
accompany  the  cattle,  and  this  had  no  connection  or  relation 
to  the  other  branch  of  the  contract. 

There  being  no  consideration  for  the  agreement  of  the 
appellee  that  the  company  should  be  exempted  from  its 
common  law  duty  to  transport  the  cattle  safely  and  without 
loss  or  injury,  the  contract  was  ineffectual  for  that  purpose. 

There  is  no  suggestion  the  fire  or  loss  is  chargeable  to  the 
negligence  of  appellee's  servant,  who  was  upon  the  train  in 
charge  of  the  cattle. 

Hence  the  verdict  and  judgment  is  right  upon  the  merits 
and  is  lawful  under  the  first  count  in  the  declaration,  which 
is  in  effect  the  company  failed  to  safely  transport  and  de- 
liver the  stock. 

It  is  therefore  not  imp6rtant  we  should  discuss  the  con- 
tention there  was  no  proof  the  servants  of  the  company 
were  guilty  of  gross  negligence. 

The  judgment  is  afiirmed. 
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M.  B.  Coffeen  and  Millie  B.  Coffeen  t.  Joseph  Thomas> 
A.  M.  Coffeen^  Sarah  E.  Enox^  Oliye    £.  Coffeen^ 
Mary  Burton^  8.  B.  Ball^  John  Taylor^  Frances 
£•   Shaffer  (now  Beeeher)^  J.  H.  Bennett^ 
Josiah  Graham^  A.  Y.  Reynolds^  King- 
man  &  Company^  S.  £•  Howard^  F. 
M.  Williams^  P.  C.  Moshier^  Bur- 
lington   Store    Company^  J. 
H.  Bnrton^  J.  B.  McKinley^ 
W.  Carnahan  and 
John  Linder* 

1.  Equity  Practicb— 3fcwf€r'a  Report-'No  KKcephoTw.— Where  a 
matter  in  controversy  has  been  referred  to  a  master  in  chancery,  and  he 
makes  his  report  thereon,  if  no  exceptions  are  taken  to  the  same,  it 
must  be  regarded  as  final. 

2.  Dbcrbes — Power  of  the  Court  over,  at  Subsequent  Term. — Ordi- 
narily, the  court  has  no  power  to  vacate  a  decree  of  a  former  term, 
upon  motion.  The  proper  practice  in  such  cases  is  to  file  a  bill  of  re- 
view. 

8.  Parties — Can  not  Complain  of  Errors  not  Injuriously  Affecting 
T%em. — In  a  proceeding  to  foreclose  a  mortgage,  no  ground  of  complaint 
arises  to  the  mortgagor,  if  the  mortgagee  purposely  or  by  inadvertence, 
omits  from  the  description  a  parcel  of  the  land  mortgaged,  thereby  in 
effect  releasing  that  parcel 

Bill  for  Mechanic's  Lien,  with  cross-bill  to  adjust  other  liens.  Error 
to  the  Circuit  Court  of  Champaign  County;  the  Hon.  Francis  M. 
Wright,  Judge,  presiding.  Heard  in  this  court  at  the  November  term, 
1895.    Affirmed.    Opinion  filed  May  16,  1896. 

E,  R.  Eldridob  and  Sanders  &  BovyERS,  attorneys  for 
plaintiffs  in  error. 

Gere  &  Philbrick,  attorneys  for  defendants  in  error; 
CimNiNGHAM  &  BoGGS,  of  counsel. 

In  order  to  attack  a  decree  based  upon  the  master's  re- 
port, it  is  necessary  tfiat  exceptions  should  be  taken  to  the 
master's  report.    It  is  too  late  to  raise  the  question  for  the 
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first  time  in  a  higher  court.     Dates  v.  Winstanley,  53  III. 
App.  623;  Snell  v.  DeLand,  136  111.  533;  138111.  55. 

Where  a  cause  has  been  referred  to  a  master,  upon  whose 
report  a  decree  has  been  entered,  no  exceptions  being  filed 
with  the  master,  or  in  the  court  below,  to  such  report,  no 
question  can  be  raised  in  this  court  as  to  the  sufficiency 
of  the  evidence  to  sustain  his  findings.  Cheltenham  v. 
Whitehead,. 128  111.  279;  Owen  v.  Occidental  Building  and 
Loan  Association,  55  111.  App.  347. 

Mr.  Justice  Walt,  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  chancery  to  enforce  a  mechanic's  lien 
filed  by  Joseph  Thomas  against  M.  D.  Coffeen,  alleging  that 
the  complainant  under  contract  of  September  13,  1888,  fur- 
nished materials  for  a  house  built  by  defendant  on  block  29, 
in  Coffeen  &  Groendvke's  addition  to  the  town  of  Homer, 
and  two  and  a  half  acres  of  land  lying  directly  east  of  said 
block,  making  said  Coffeen  and  sundry  others,  parties  de- 
fendant. 

Kingman  &  Co.  filed  a  cross-bill  setting  up  a  lien  by  vir- 
tue of  a  mortgage  on  the  premises  named  in  the  original 
bill  and  upon  the  S.  E.  S.  W.,  Sec.  4,  etc.,  containing  forty 
£^res,  and  on  a  tract  of  land  in  Sec.  9,  speciallj^ described, 
containing  19.54  acres,  which  mortgage  was  dated  October 
6,  1889. 

J.  B.  McKinley  and  W.  H.  Camahan  filed  a  cross-bill 
claiming  a  lien  by  mortgage  to  McKinley  for  the  use  of 
Camahan,  on  property  which  by  the  description  appears  to 
be  identical  with  said  block  29  and  the  two  and  a  half  acres 
east  of  it  mentioned  in  the  original  bill  dated  March  1, 1883. 

Frances  E.  Shaffer  (now  Beecher)  and  others  filed  a  cross- 
bill setting  up  a  mortgage,  dated  October  24, 1889,  on  said 
block  29,  the  S.  E.  S.  W.  Sec.  4,  and  a  piece  of  land  specially 
described  in  said  Sec.  9. 

John  Linder  filed  a  bill  of  interpleader,  as  it  was  called, 
setting  up  a  deeicl  of  trust  for  his  benefit  on  S.  E.  S.  W.  Sec. 
4,  and  the  N.  i  N.  E.  i,  N.  W.  J,  Sec.  9,  dated  March  1, 
1«83. 
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A  decree  was  entered  at  the  March  term,  1893,  by  which 
it  was  found : 

First  That  there  was  a  tax  lien  on  the  8.  E.  S.  W.  4  and 
N.  i  K  E.  N.  W.  9  in  favor  of  C.  C.  Kush  for  $125.53,  which 
was  a  first  lien  against  said  tracts. 

Second.  That  John  Linger  had  a  lien  on  said  tracts  un- 
der his  deed  of  trust  for  $1,190.70,  which  was  next  in  prior- 
ity to  saJd  tax  lien. 

Third,  That  J.  B.  McKinley  as  trustee  for  W.  H.  Carna- 
han  had  the  first  lien  upon  said  block  29  by  virtue  of  his 
mortgage,  on  which  there  was  due  $256.10. 

Fourth.  That  Joseph  Thomas  had  the  next  lien  upon 
said  block  29  for  $570.35,  on  account  of  the  material  fur- 
nished by  him  for  the  building  thereon  as  alleged  in  his  bill. 

Fifth.  That  Frances  E.  Shaffer,  now  Beecher,  and  ten 
other  named  persons  had  a  lien  by  virtue  of  their  mortgage 
for  sums  aggregating  $0,497  on  said  block  29,  on  the  S. 
E.  S.  W.  Sec.  4,  and  all  that  part  of  the  N.  E.  N.  W.  Sec.  9 
lying  north  of  the  established  road  extending  in  a  north- 
westerly direction  across  the  N.  E.  J  N.  "W.  J  of  said  section 
9,  which  lien  was  inferior  to  the  said  tax  lien,  to  said  lien  of 
John  Linder  on  the  land,  and  also  to  the  mortgage  liens  in 
favor  of  McKinley  for  use  of  Carnahan,  and  the  mechanic's 
lien  in  favor  of  Thomas  as  to  the  said  block  29. 

Sixth.  That  A.  M.  Coffeen  had  a  mortgage  lien  for 
$124.93  on  said  block  29  which  was  inferior  to  the  liens  al- 
ready mentioned  on  said  block. 

Seventh.  That  the  next  lien  was  in  favor  of  Kingman  & 
Co.  for  $1,988  on  said  block  29,  said  S.  E.  S.  W.  4,  and  on 
the  following  described  land,  commencing  at  a  point  21 
chains,  26.4  links  east  of  the  N.  W.  corner  of  the  N.  TV  i 
of  said  Sec.  9;  run  south  16  chains  61  links  to  the  center  of 
the  public  road,  known  as  the  State  Road;  thence  easterly 
along  the  center  of  said  road  to  the  east  line  of  said  quarter 
section;  thence  north  to  the  northeast  corner  of  said  quarter 
section,  and  thence  west  to  the  place  of  beginning,  contain- 
ing 19.54  acres  more  or  less. 

Eighth.    That  F.  M.  Williams  had  a  lien  by  virtue  of  a 
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mortgage  for  $356.60,  upon  the  same  tracts  of  land  described 
in  said  mortgage  to  Kingman  &  Co.  and  inferior  thereto. 

A  sale  was  ordered  of  said  block  29,  and  the  S.  E.  S.  W. 
4  and  the  N.  i  N.  E.  N.  W.  Sec.  9,  said  block  29  to  be  sold 
separately  and  the  proceeds  derived  therefrom  to  be  kept 
separate  from  the  proceeds  of  the  land. 

That  after  the  payment  of  cost,  etc.,  the  proceeds  of  the 
S.  E.  S.  W.  4  and  N.  i  N.  E.  N.  W.  9  should  be  applied  to 
the  payment  of : 
First.    The  tax  lien  due  to  Rush. 
Second.     The  mortgage  lien  due  to  Linder. 
Third.    The  mortgage  lien  due  to  Shaffer  and  others. 
.    Fourth.    The  mortgage  lien  due  to  Kingman  &  Co. 

After  payment  of  costs,  etc,  the  proceeds  of  said  block 
29  should  be  applied  to  the  payment  of : 
First.    Mortgage  lien  of  McKinley,  use  of  Carnahan. 
Second.    The  mechanics'  lien  of  Thomas. 
Third.     The  balance  due  Shaffer  and  others  after  apply- 
ing what  they  should  receive  from  the  sale  of  the  lands. 
Fourth.    The  mortgage  lien  of  A.  M.  Coffeen. 
Fifth.    The  balance  due  Kingman  &  Co.  after  applying 
the  amount  received  from  sale  of  lands. 

At  the  next  term  of  court  motions  were  made  by  M.  D. 
Coflfeen  and  Millie  B.  Coflfeen,  his  wife,  to  set  aside  the  de- 
cree, which  were  denied.  The  master  then  presented  his 
report  of  sale,  showing  that  said  block  29  sold  for  $2,660, 
and  that  the  land  sold  for  $3,975;  that  after  paying  cost  he 
had  paid  the  tax  lien  of  Eush  and  the  mortgage  lien  of 
Linder  on  said  lands  in  full;  that  he  had  paid  McKinley  for 
use  of  Carnahan,  and  Joseph  Thomas  in  full,  out  of  the  pro- 
ceeds of  block  29,  and  that  the  balance  of  the  proceeds  of 
lands  and  block  he  paid  pro  rata  to  Shaffer  and  the  ten 
others  upon  their  mortgage — leaving  a  part  of  their  claims 
and  all  of  the  claims  of  Kingman  &  Co.,  A.  M.  Coffeen  and 
F.  M.  Williams  unpaid.  Motions  by  M.  D.  and  Millie  B. 
Coffeen  to  set  aside  the  sale  were  overruled  and  the  report 
was  approved. 

This  writ  of  error  was  sued  out  by  M.  D.  Coffeen,  the 
debtor,  and  Millie  B.  Coffeen,  his  wife. 
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Many  objections  have  been  suggested  by  the  brief  of 
plaintiffs  in  error.  As  to  the  sufficiency  of  the  evidence 
upon  which  the  decree  was  based  it  may  be  answered  that 
no  objection  was  taken  to  the  master's  report. 

As  to  the  refusal  of  the  court,  at  the  September  term,  to 
set  aside  the  decree  rendered  at  the  March  term,  the  answer 
is,  that  ordinarily  the  court  has  no  power  to  vacate  a  decree 
of  a  former  term  upon  motion.  The  proper  practice  in  such 
cases  is  to  file  a  bill  of  review,  or  a  bill  in  that  nature. 
Were  this  one  of  the  cases  which  may  be  within  recognized 
exceptions  to  the  rule,  still  the  point  can  not  be  made  here, 
because  the  evidence  in  support  of  the  motion  was  not  prop- 
erly preserved  by  certificate. 

The  mechanic's  lien  was  upon  block  29  only — but  that 
property  was  affected  by  prior  and  subsequent  incumbrances 
which  also  affected  the  land  in  Sec.  4  and  Sec.  9.  It  was 
therefore  proper  to  bring  in  and  adjust  all  the  liens  in  one 
proceeding — and  there  was  no  objection  to  so  doing  pre- 
sented below. 

It  appears  that  Millie  B.  Coffeen  did  not  sign  the  mort- 
gage to  Frances  Shaffer  and  others,  nor  that  to  M.  M.  Cof- 
feen— ^and  it  is  suggested  that  her  dower,  as  the  wife  of  M. 
D.  Coffeen,  was  not  affected  by  these  mortgages,  wherefore 
it  was  error  to  provide  in  the  decree  that  she  should  be 
barred  of  all  rights  in  the  premises  in  case  of  failure  to  re- 
deem from  a  sale  based  in  part  on  those  mortgages.  It  was 
not  averred  by  any  pleading  on  her  part,  or  shown  by  any 
proof  in  the  case,  that  she  had  dower  as  against  those  mort- 
gages. 

Neither  ia  it  averred  or  proved  that  block  29  was  the  home- 
stead of  these  plaintiffs  in  error.  It  was  proved,  and  the 
master  so  found,  that  the  value  of  the  improvements  upon 
said  block  was  $4,500. 

He  also  found  that  the  two  and  a  half  acre  tract  was  re- 
leased by  Thomas,  and  that  it  was  released  by  McKinley, 
trustee  for  Carnahan — ^so  that  each  of  those  liens  was  upon 
the  block  alone. 

Another  difficulty  suggested  is  that  the  description  of  the 
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land  in  Sec.  9  is  not  the  same  in  the  mortgages  which  af- 
fect it. 

In  the  Linder  mortgage  it  is  the  N.  J  N.  E.  N.  W.  9.  In 
the  Shaffer  mortgage  it  is  all  that  part  of  the  N.  E.  N.  W. 
9  lying  north  of  the  established  road  running  northwesterly 
through  the  land — and  in  the  mortgage  to  Kingman  &  Co. 
it  is  a  parcel  bounded  as  follow :  Begin  at  a  point  east  of 
the  N.  W.  cor.  of  Sec.  9,  21  ch.  26.4  links;  thence  run 
south  16  ch.  61  links  to  the  center  of  the  State  Boad,  then 
easterly  along  the  road  to  the  east  Kne  of  the  quarter  sec- 
tion; then  north  to  the  corner  of  the  quarter  section;  then 
west  to  the  point  of  beginning,  containing  19.54  acres,  more 
or  less;  and  the  same  in  the  mortgage  to  F.  M.  "Williams. 
If  the  road  referred  to  in  the  Shaffer  mortgage  is  the  same 
as  that  in  the  two  subsequent  then  it  is  pretty  certain  that 
the  N.  i  of  the  N.  E.  N.  W.  which  is  the  description  in 
the  Linder  mortgage,  does  not  cover  all  that  is  included  in 
the  subsequent  mortgages,  unless  the  N.  E.  N.  W.  contains 
more  than  forty  acres,  which  is  not  impossible.  In  the 
mortgage  to  Kingman  &  Co.  and  to  Williams,  the  west  line 
of  the  described  tract  is  east  of  the  west  line  of  the  N.  E. 
N.  W.  and  presumably,  if  not  certainly,  the  south  line  is 
further  south,  in  part  at  least,  than  the  south  line  of  the 
N.  i  N.  E.  N.  "W.,  which  is  the  description  adopted  by  the 
court  in  the  order  of  sale.  It  is  probable  that  a  small  trian- 
gular parcel  is  not  included  in  that  description — but  the 
amount  of  land  within  such  triangle  must  be  very  small. 
Can  the  plaintiffs  in  error  complain  of  this  omission  ?  It  is 
not  apparent  how  they  have  been  injured.  The  mortgagees, 
who  might  perhaps  suffer  by  the  omission  or  by  reason  of 
the  variant  descriptions,  are  not  complaining. 

It  is  probable  that  the  amount  left  out  is  very  trifling  and 
it  is  also  probable  that  the  true  description  of  the  land  really 
owned  by  the  mortgagor  was  adopted  by  the  court  on  sug- 
gestion of  the  parties.  However  .this  may  be,  we  do  not 
regard  the  matter  as  sufficiently  important  to  justify  reversal 
at  the  instance  of  the  plaintiffs  in  error. 

If  the  discrepancy  were  substantial  as  to  the  amount  of 
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land  affected  it  ought  not  to  prejudice  the  order  of  sale  as  to 
block  29,  which  was  sold  separately. 

As  the  land  was  purchased  by  a  stranger  to  the  decree 
his  title  would  not  be  affected  by  a  reversal. 

If  any  of  the  parties  to  the  decree  considered  the  descrip- 
tion adopted  as  practically  or  substantially  erroneous  or  un- 
just, or  if  it  was  a  mere  inadvertence,  the  attention  of  the 
coui't  should  have  been  called  to  it  at  the  time,  and  correc- 
tion could  have  been  made  at  once. 

We  think  it  fair  to  presume  that  the  true  description  of 
what  the  mortgagor  owned  was  adopted,  but  if  not  we  are 
unable  to  see  what  ground  of  complaint  arises  to  the  mort- 
gagor if  the  mortgagee  purposely  or  by  inadvertence  omits 
from  the  description  a  parcel  of  the  land  mortgaged,  thereby 
in  effect  releasing  that  parcel. 

It  is  objected  that  the  Kingman  &  Co.  mortgage  included 
the  two  and  a  half  acre  tract  east  of  the  block,  but  that  this 
parcel  was  omitted  from  the  master's  report  and  from  the 
decree. 

If  the  master's  report  was  erroneous  it  should  have  been 
objected  to  in  the  Circuit  Court  if  not  before  the  master. 

But  it  is  not  apparent  that  the  plaintiffs  in  error  can  com- 
plain of  this  omission,  which  operates  virtually  as  a  mere 
release  of  the  parcel. 

It  is  objected  that  the  mechanic's  lien  was  not  established, 
because  no  statement  of  account  was  filed  with  the  clerk  as 
required  by  the  statute.  The  objection  is  that  the  state- 
mient  was  not  accurate  in  that  it  included  an  item  for  interest 
as  a  part  of  the  price.  As  the  evidence  is  understood  it  was 
a  part  of  the  contract  that  interest  was  to  be  paid  and  so  it 
was  proper  to  include  that  item  in  the  price.  It  is  urged 
there  was  fatal  inaccuracy  in  claiming  a  lien  upon  the  two 
and  a  half  acre  tract  east  of  the  block.  The  tract  men- 
tioned was  released  in  writing.  The  release  was  filed  the 
day  the  bill  was  filed  but  dated  previously. 

There  is  nothing  important  in  this,  no  matter  whether 
the  release  was  to  correct  an  error  in  claiming  a  lien  on  too 
much  land  or  whether  it  was  gratuitous. 
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The  cases  cited  in  support  of  this  objection  are  not  in 
point 

The  objection  that  the  clerk  did  not  attach  his  seal  to  the 
jurat  is  untenable — as  also  that  the  account  is  not  sworn  to 
because  not  included  in  the  aflBdavits. 

It  is  attached  thereto  and  sufficiently  identified  therein 
by  definite  reference. 

,Other  minor  objections  need  not  be  specially  noticed. 

We  find  no  substantial  error  of  which  plaintiflfs  in  error 
may  complain. 

Decree  will  be  affirmed. 


Nathan  Frank  r.  Frank  M.  Palmer. 

1.  Forcible  Detainer — Posaession  and  OuwcrsTiip.— Ownership  of 
land  carries  with  it  the  right  of  possession,  and  possession  of  land  by 
one  claiming  it  in  fee  is,  prima  facx^y  evidence  of  such  ownership. 

2.  Evidence — Of  Ownership. — Prior  possession  alone  is  evidence  of  a 
fee,  and  although  tlie  lowest,  until  rebutted  by  a  higher  evidence,  it  must 
prevail. 

8.  Possession — As  Evidence  of  Ownership. — Possession  is  prima  facie 
evidence  of  ownership,  and  as  between  the  parties  who  rely  upon  pos- 
session solely,  the  presumption  of  ownership  is  in  favor  of  the  first  pos- 
sessor; so  that  proof  of  possession  by  a  claimant,  however  short,  wiU 
entitle  him  to  recover  unless  the  defendant  can  account  for  such  posses- 
sion or  show  a  prior  possession  or  title  in  himself  or  a  third  person. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  DeWitt 
County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1895.  Beversed  and  remanded.  Opinion  filed 
May  16,  1896. 

P.  T.  Sweeney  and  E.  J.  Sweeney,  attorneys  for  appel- 
lant, contended  that  the  forcible  entry  and  detainer  act,  as 
it  existed  prior  to  1874  (Gross'  Statutes,  Vol.  2,  p.  187),  pro- 
vided that  "  when  entry  is  made  into  vacant  and  unoc- 
cupied lands  without  color  of  right  or  title,"  the  person 
entitled  to  the  possession  may  be  restored  thereto.  In  1874 
the  present  law  was  enacted,  that  "  when  entry  is  made 
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into  vacant  and  unoccupied  lands  without  right  or  title," 
possession  may  be  restored,  etc.  By  this  enactment  the 
legislature  intended  to  provide  a  summary  remedy  where 
entry  is  made  upon  vacant  or  unoccupied  lands,  without 
right  or  title.  This  remedy,  by  the  summary  proceeding  of 
forcible  entry  and  detainer,  exists  in  favor  of  the  owner  of 
real  estate  whose  constructive  possession  is  invaded  by  an 
intruder  without  right  or  title.  The  addition  of  clause  3, 
as  it  now  exists,  was  intended  as  a  remedial  enactment  by 
the  legislature  to  provide  a  summary  and  complete  remedy 
against  persons  who  might  take  actual  possession  of  vacant 
or  unoccupied  lands.  Courts,  in  construing  a  remedial 
statute,  will  consider  the  old  law,  the  mischief  and  the 
remedy,  and  construe  the  statute  so  as  to  suppress  the  mis- 
chief and  advance  the  remedy.  Mans  v.  Logansport, 
Peoria  &  Burlington  R.  R.  Co.,  27  111.  77;  Jackson  v.  War- 
ren, 32  111.  77;  People  v.  Green,  43  111.  213;  Ball  v.  Chad- 
wick,  46  111.  28;  Wright  v.  People,  101  111.  126;  People  v. 
Wabash  Ry.,  104  111.  476;  Conklin  v.  Ridgely,  112  111.  36; 
Pana  v.  Lippencott,  2  111.  App.  466;  Honore  v.  Wiltshire, 
109  111.  103. 

A  warranty  deed  of  land  duly  executed  and  recorded, 
raises  a  presumption  that  the  grantor  had  a  title  which  he 
oould  convey,  and  that  he  has,  by  his  deed,  vested  a  seizin 
in  the  grantee,  citing  the  following  case :  Farwell  v. 
Rogers,  99  Mass.  33;  Proprietors,  etc.,  v.  Call,  1  Mass.  484; 
Ward  V.  Fuller,  15  Pick.  185;  Towne  v.  Butterfield,  97 
Mass.  105;  Newell  onJEjectment,  437. 

Proof  of  possession  is  prima  facie  evidence  of  a  fee  simple 
title.  When  such  z,  prima  facie  case  is  made  by  plaintiff  it 
must  be  overcome  by  proving  a  paramount  title  in  defend- 
ant, or  in  a  stranger.  Harland  v.  Eastman,  119  111.  22; 
Barger  v.  Hobbs,  67  111.  592;  DeWitt  v.  Bradbury,  94  111. 
446;  Keith  v.  Keith,  104  111.  307. 

MooRB  &  Wabneb,  attorneys  for  appellee. 

Mr-  Justice  Wall  delivered  the  opinion  of  the  Court. 
This  is  an  appeal  from  a  judgment  for  defendant  in  an 
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action  of  forcible  detainer,  brought  under  the  third  clause  of 
Sec.  2,  Ch.  57,  which  provides  that  the  person  entitled  to 
possession  itiay  be  restored  thereto  when  entry  is  made  into 
vacant  or  unoccupied  lands  or  tenements  without  right  or 
title.  The  ownership  of  land  carries  with  it  the  right  to 
possession  arid  the  only  question  here  is  whether  the  ap- 
pellant made  sufficient  prima  facie  proof  of  ownership.  It 
was  proved  that  one  Madden  was  in  possession  of  a  tract  of 
which  this  is  a  part  for  some  years,  at  least  seven  or  eight, 
and  then  laid  out  the  tract  into  lots  as  an  addition  to  the 
town  of  Clinton,  and  that  he  conveyed  the  lot  by  warranty 
deed  to  the  grantors  of  the  appellant. 

It  has  been  repeatedly  held  in  this  State  that  possession 
of  land,  claiming  it  in  fee,  is  prima  facie  evidence  of  such 
ownership,  and  as  was  said  in  DeWitt  v.  Bradbury,  94  111. 
446,  ^^  it  is  not  at  all  necessary  that  such  a  claim  should  be 
expressed  in  words."  There  the  possessor  cultivated  and 
improved  the  land,  and  by  his  will  designating  it  as  his  home 
place,  devised  it  to  his  wife.  Here  we  have  coupled  with 
possession  the  act  of  laying  out  into  town  lots,  thereby  ded- 
icating to  the  public  in  fee  the  portions  marked  as  streets 
and  alleys.  This  action  is  that  of  a  man  who  claims  the 
absolute  dominion  of  the  land.  True,  a  man  asserting  a 
lesser  claim  might  make  such  a  plat,  but  it  is  quite  unlikely, 
and  it  is  to  be  presumed  that  one  who  assumes  thus  to  treat 
a  parcel  of  land  claims  such  a  title  thereto  as  would  justify 
him  in  so  doing.  After  having  made  such  plat  he  conveyed 
the  lot  in  question  by  warranty  deed  in  which  he  distinctly 
asserted  his  title  and  covenanted  to  defend  the  same  to  the 
grantee,  his  heirs  and  assigns,  against  all  the  world.  In 
Massachusetts  it  is  held  that  such  a  deed  raises  presumption 
of  title  in  the  grantor.  Town  v.  Butterfield,  97  Mass.  105; 
Farwell  v.  Eogers,  99  Mass.  35;  Newell  on  Ejectment,  433, 
Sec.  13. 

Prior  possession  alone  is  evidence  of  a  fee,  and  although 
the  lowest,  until  rebutted  by  a  higher,  it  must  prevail. 
Herbert  v.  Herbert,  Breese  R.  278;  Keith  v.  Keith,  104  ill 
397.    In  Adams  on  Ejectment^  4th  Ed.,  137,  it  is  said : 
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"  It  has  already  been  observed  that  possession  is  prima 
facie  evidence  of  ownership,  and  as  between  two  parties  who 
rely  upon  possession  solely,  the  presumption  of  ownership  is 
in  favor  of  the  first  possessor,  so  that  proof  of  possession  by 
a  claimant,  however  short,  will  entitle  him  to  recaver  unless 
the  defendant  can  account  for  such  possession  or  show  a 
prior  possession  or  title  in  himself^or  a  third  person." 

See  same  author,  page  324,  Gr.  on  Ev.,  Vol.  2,  Sec.  309. 

We  are  of  opinion  the  judgment  is  erroneous.  It  will 
therefore  be  reversed  and  the  cause  remanded. 


Jolm  Schwachtgen  v.  Nicholas  J.  Schwachtgen^ 

Executor. 

1.  Presumptions— FTTwre  a  Minor  Continues  to  Beside  with  his 
Parents  after  his  Majority, — If  a  person  after  arriving  at  his  majority 
oontinues  to  live  in  the  family  of  the  father  as  a  member  thereof,  tlie 
legal  presumption  is  that  the  payment  of  wages  to  him  for  his  services 
is  not  contemplated. 

2.  Evidence— -Proo/  of  Verbal  Admissions,— Troot  of  verbal  admis- 
sions  is  competent  evidence,  but  is  to  be  received  with  great  caution  as 
subject  to  much  imperfection  and  mistake,  the  party  either  not  having 
clearly  expressed  himself,  or  the  witness  having  mistmderstood  him. 

Sw  Verdicts— Upon  Competent  Evidence— Who  Can  Not  Object.-^ 
Upon  the  trial  of  a  claim  against  the  estate  of  a  deceased  person,  the 
claimant  mtroduced  a  will  executed  by  the  deceased  father,  but  after- 
ward revoked,  from  which  it  appeared  he  directed  the  claimant  should 
receive  out  of  his  estate  the  sum  of  |500,  in  addition  to  an  equal  share 
with  the  other  children  of  the  deceased;  it  teas  held  that  the  admission 
of  the  will  was  error,  but  the  claimant  could  not  object. 

Claim  in  Probate.— Appeal  from  the  Circuit  Ck>urt  of  Macon  County; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1895.    Affirmed.    Opinion  filed  May  16, 1896. 

Statement  of  the  Case. 

The  appellant,  John  Schwachtgen,  filed  a  claim  ,against 
the  estate  of  Nicholas  Schwachtgen,  his  deceased  father,  for 
wages  for  labor  performed,  as  he  alleged,  for  the  father  from 
March,  1862,  to  February,  1874,  to  the  amount  of  $2,586,  and 
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for  the  value  of  a  house  belonging  to  the  claimant  which  in 

1860  or  1861,  was  moved  upon  a  lot  belonging  to  the  dece- 
dent, and  appropriated  by  the  deceased,  the  house  bein^ 
valued  by  the  claimant  at  $500. 

Judgment  in  favor  of  the  claimant  in  the  sum  of  $1,825 
was  awarded  in  the  County  Court,  and  the  executor  of  the 
estate  prosecuted  an  appeal  to  the  Circuit  Court,  where,  upon 
a  hearing  before  a  jury,  a  verdict  in  the  sum  of  $500  was 
rendered  for  the  claimant.  The  court  rendered  judgment 
upon  the  verdict  and  the  claimant,  John  Schwachtgen,  ap- 
pealed to  this  court. 

Mills  Bbothebs,  attorneys  for  appellant. 

Cbea,  Ewinq  &  "Walker,  attorneys  for  appellee. 

Mr.  Justice  Booos  delivered  the  opinion  op  the  Court. 

The  appellant  after  arriving  at  his  majority  continued  to 
live  in  the  family  of  the  father,  and  as  a  member,  thereof 
until  1874. 

It  was  during  this  period  the  services  were  rendered  for 
which  the  wages  in  question  are  sought  to  be  recovered. 

The  legal  presumption  is,  payment  of  wages  was  not  con- 
templated.   Miller  v.  Miller,  16  111.  296. 

To  overcome  this  presumption  the  appellant  undertook  to 
establish  an  express  contract  for  the  payment  of  wages  to 
become  due  and  payable  only  at  the  death  of  the  father,  and 
for  payment  of  the  value  of  the  house  at  some  time.  The 
conditions  of  the  alleged  contract  fixing  the  time  of  pay- 
ment, it  will  be  observed,  would  also  avail  to  remove  the 
claim  from  the  operation  of  the  statute  of  limitations,  which 
the  executor  invoked  in  defense  to  the  demand. 

It  was  well  proven  the  appellant  rendered  services  to  the 
father,  and  that  the  reasonable  value  thereof  greatly  ex- 
ceeded the  amount  awarded  him  by  the  verdict  and  judg- 
ment, and  also  that  a  house  belonging  to  the  appellant  was,  in 

1861  or  1862,  moved  upon  a  lot  owned  by  the  father,  and 
that  the  father  sold  the  lot  and  house  and  retained  the  pro- 
ceeds. 
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The  appellant  insists  a  contnict  for  the  payment  of  wages 
and  for  the  value  of  the  house  was  established  by  the  man- 
ifest weight  of  the  evidence  and  urges  the  Circuit  Court 
should  have  set  aside  the  verdict  and  granted  a  new  trial  be- 
cause the  amount  allowed  him  was  wholly  inadequate  under 
the  proofs. 

The  testimony  relied  upon  to  prove  the  contract  consisted 
of  the  proof  of  statements  alleged  to  have  been  made  by 
the  father  to  a  number  of  witnesses. 

Two  such  witnesses,  House  and  Mank,  testified  to  admis- 
sions which  would  have  warranted  the  jury  in  finding  the 
contract  was  made  as  claimed. 

The  statemants  testified  to  by  the  other  witnesses,  had 
little  if  any  tendency  to  establish  a  contract,  but  were  only  to 
the  effect  the  appellant  would  receive  compensation  for  his 
labor  after  the  death  of  his  father  by  reason  of  the  increase 
in  value  of  the  estate  in  which  the  appellant  would  share  as 
an  heir. 

Proof  of  verbal  admissions  is  competent  evidence,  but  Mr. 
Greanleaf  in  his  work  on  Evidence,  Sec.  200,  says :  "  Proof 
to  be  received  with  great  caution;  it  is  subject  to  much 
imperfection  and  mistake — the  party  either  not  having 
clearly  expressed  himself  or  the  witness  having  misunder- 
stood him.^' 

"  It  frequently  happens  that  the  witness,  by  unintention- 
ally allowing  a  few  of  the  expressions  really  used,  gives  an 
effect  to  the  statement  entirely  at  variance  with  what  the 
party  actually  did  say." 

It  is  matter  of  common  experience  we  are  frequently 
wholly  misunderstood  by  those  with  whom  we  have  con- 
versed and  that  we  frequently  misunderstand  the  conversa- 
tion and  meaning  of  others. 

In  the  case  at  bar  there  were  reasons  not  ordinarily  exist- 
ing for  giving  little  weight  to  the  alleged  admissions  of  the 
father  to  the  witnesses  House  and  Mank.  He  was  a 
German,  usually  spoke  the  German  language,  and  could 
scarcely  speak  English  words  intelligibly. 

House  was  not  a  Gorman,  and  he  testified  that  the  appel- 

Vofc.  LXV  9 
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lant's  father  in  the  conversation  alluded  to  nsed  a  few 
German  words,  but  chiefly  spoke  the  English  language,  and 
that  Manks  was  present  and  heard  the  conversation  on  two 
occasions. 

Manks  testified  the  conversations  were  in  German,  or 
principally  in  that  tongue,  and  attempted  to  repeat  to  the 
jury  the  German  words  used  by  the  deceased. 

A  number  of  witnesses  testified  Manks  told  them  he  was 
not  able  to  converse  freely  with  the  deceased  or  to  fully 
understatid  his  language — 'Hhat  the  old  man's  Dutch  or 
German  was  such  he  could  not  understand  it." 

If  verbal  admissions  made  under  ordinarv  and  favorable 
circumstances  are  so  subject  to  imperfection  and  mistake  as 
that  they  should  be  considered  and  acted  upon  with  great 
caution,  surely  it  is  not  matter  of  surprise  the  jury  should 
have  refused  to  give  credence  to  and  be  controlled  by  proof 
of  admissions  made  under  conditions  extremely  favorable  to 
the  productioh  of  error,  misunderstanding  and  mistake. 

Counsel  for  appellant,  however,  insist  the  verdict  is  irrec- 
oncilable with  any  other  theory  than  that  the  jury  regarded 
the  contract  as  established  by  the  evidence — otherwise  the 
verdict,  they  argue,  must  necessarily  have  been  for  the  exec- 
utor, and  adverse  in  toto  to  the  appellant. 

The  suggestion  is  here  pertinent,  the  verdict  is  wholly  in- 
compatible with  the  theory  the  jury  regarded  a  contract 
proven,  for  the  amount  allowed  by  the  verdict  is  without 
relation  to  or  connection  with  the  testimony  as  to  the  com- 
pensation to  which  the  appellant  should  be  entitled  under 
the  terms  and  conditions  of  the  contract.  We  think  the 
jury  were  led  to  the  verdict  which  they  returned  by  other 
considerations  than  that  of  contract  obligation  on  part  of 
the  deceased  to  pay  the  claim  of  the  appellant. 

The  appellant  offered  in  evidence  and  the  court  permitted 
him  to  introduce  a  will  executed  by  the  deceased  father,  but 
afterward  revoked,  from  which  it  appeared  the  father  di- 
rected the  appellant  should  receive  out  of  his  estate  the  sum 
of  $500,  in  addition  to  an  equal  share  with  the  other  children 
of  the  deceased. 
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We  think  this  will  shonld  not  have  been  admitted,  but  it 
was,  and  at  the  instance  of  the  appellant. 

We  have  no  doubt  the  jury  regarded  the  provision  that 
the  appellant  should  receive  $500  more  than  a  ^'child^s 
share,''  as  an  admission  of  the  father  that  the  appellant  was 
rightfully  entitled  to  that  sum  out  of  the  estate  as  compen- 
sation for  his  labor  and  services  and  that  they  were  thereby 
moved  to  award  him  a  verdict  for  that  amount. 

The  appellees  do  not  complain  of  the  action  of  the  jury, 
and  the  appellant  having  produced  the  evidence  upon  which 
we  think  the  action  was  based  can  not  be  heard  to  object. 
Upon  the  abstract  justice  of  the  matter  the  appellant  ap- 
pears rightfully  entitled  at  least  to  the  amount  awarded  by 
the  verdict,  and  a  careful  consideration  of  the  best  interests 
of  all  concerned  has  brought  us  to  the  opinion  the  judgment 
should  be  affirmed  and  litigation  ended.   Judgment  affirmed. 


tf|t       1 0f  I 

John  W.  Chapman  et  at.  r.  Miles  K.  Toung.  Beceiver.   «  m 

Cobe  &  IcKinnon  v.  Same.  1!2lJ? 
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1.  BmLDiKO  ASD  Loan  Association— Qf  what  Insolvency  Consists.^   ^  *^\ 
The  fact  that  at  the  date  of  a  notice  of  withdrawal  by  a  member  the 
liabilities  of  the  aasociation  to  its  shareholders   were  in  excess  of  the 
value  of  its  assets,  constitutes  an  insolvency  in  the  case  of  building  and 
loan  associations. 

2.  Same— 27i«  Right  to  Withdraw,— The  right  of  withdrawal  from 
such  institutions  is  "not  conferred  upon  members  for  the  purpose  of  en- 
abling them  to  escape  their  proportionate  responsibility  for  losses  in- 
curred by  insolvent  associations,  but  for  the  purpose  of  securing  to 
each  member  the  privilege  of  withdrawing  his  proportionate  share  of 
the  accumulated  funds. 

8.  SAXBr-TJie  Right  of  Withdrawal  Not  to  he  Used  for  Obtaining 
Unjtut  Advantages, — ^The  right  of  withdrawal  from  a  building  and  loan 
a8M>ciation  can  not  be  used  for  the  purpose  of  obtaining  an  unjust  ad- 
vantage over  the  feUow  stockholders  of  the  withdrawing  member. 

4.  Same— Ab  Withdrawals  after  Insolvency. — The  right  of  with- 
drawal can  not  be  exercised  after  an  association  has  been  judicially  de- 
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Glared  insolvent  and  a  receiver  appointed.  The  condition  of  insolvency 
is  incompatible  with  the  right  of  any  member  to  withdraw  his  contribu- 
tion to  the  general  fund  until  his  proportion  of  the  losses  has  been  ascer- 
tained and  adjusted. 

5.  SAWBrr-InsolveTicy — Basi^  of  Distribtiiion, — ^Where  a  building  and 
loan  association  is  declared  insolvent  and  a  receiver  appointed,  the  basis 
of  distribution  is  not  necessarily  that  provided  by  tlie  by-laws  in  the  reg- 
ular course  of  business  of  a  solvent  society.  The  principles  of  equality 
and  mutuality  miist  prevail  and  control. 

6.  Same — The  Purpose  of  By-Laws. — The  by-laws  of  a  building  and 
loan  association  ate  enacted  for  the  government  of  a  solvent,  going 
association  and  of  necessity  must  cease  to  have  operation  or  effect  when 
the  association  is  no  longer  able  to  ccHitinue  the  transaction  of  the  busi- 
ness for  which  it  was  created. 

7.  Same — Funds^How  to  be  Administered, — The  funds  of  an  insolv- 
ent building  and  loan  association  should  be  administered  by  the  court 
as  between  stockiiolders  upon  principles  of  equality  and  to  the  end  that 
all  members  bear  equally  and  mutually  their  just  proportion  of  the  losses 
sustained  in  the  course  of  the  life  of  the  society. 

8.  » SAKEr^Wifhdrawal  Not  Affected  by  Judgment— The  spirit  of  the 
right  of  withdrawal  is  that  the  withdrawing  member  should  receive  his 
just  proportion  of  the  fund  of  the  association  and  no  more,  and  the  court 
should  not  award  more  to  him.  The  claim  of  such  member  is  not 
altered  by  the  fact  he  obtained  a  judgment  upon  his  notice  of  with- 
drawal. He  remains  a  claimant  upon  the  ground  of  stock  interest  and 
is  to  be  treated  as  a  member  in  the  distribution  of  the  funds. 

9.  Same — Judgments  upon  Notices  of  Withdrawal— Executions, — 
Though  judgments  may  be  obtained  against  an  association  by  members 
upon  notices  of  intention  to  withdraw,  yet  the  collection  of  such  judg- 
ments will  be  controlled  by  courts  of  equity. 

10.  Same — Purpose  and  Intent  of  the  Privilege  of  Withdrawal. — ^The 
purpose  and  intent  of  the  privilege  of  withdrawal,  being  to  enable  a 
stockholder  to  withdraw  his  just  proportionate  part  of  the  funds  of  tlie 
association,  the  fact  that  such  member  believed  the  association  to  be 
solvent  when  he  gave  his  notice  can  not  entitle  him  to  more  than  such 
proportion  of  the  assets  of  the  association. 

11.  Same — Where  the  Stockholders  Should  Bear  Burdens  Ratably. — 
Where  no  stockholder  more  than  another  is  shown  to  be  chargeable  with 
the  responsibility  for  laves  all  should  bear  the  burden  of  the  failure 
ratably,  as  they  would  have  shared  in  profits  had  the  enterprise  been 
successful. 

12.  Same — Fees  for  Transfers  by  Receiver. — ^Where  a  receiver  Is  ap- 
pointed for  a  building  and  loan  association,  it  is  proper  for  a  court  to 
provide  that  he  shall  be  entitled  to  a  fee  for  transferring  shares  upon  the 
books  of  the  association.  Generally  such  duty  devolves  upon  the  re. 
ceiver,  in  the  discharge  of  which  the  members  generally  have  no  concern 
or  interest,  and  it  is  but  just  to  them  that  the  additional  expense  of  dis- 
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charging  such  duties  should  be  defrayed  by  the  person  in  whose  behalf 
such  transfers  are  made. 

Bill  for  the  Dl8tribatioii  of  the  Funds  of  a  Building  and  Loan 
Association. — ^Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Alfkbj>  Sample,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term^  1895.    Affirmed.    Opinion  filed  May  16»  1896. 

StATEMENT  OF  THE  CasE. 

Appeal  from  decree  of  the  Circuit  Court  of  McLeaa 
County  ent-ered  in  the  matter  of  receivership  of  the  Illinois 
Building  and  Loan  Association. 

LrviNOSTON  &  Bach  and  J.  J.  Morrissev,  attorneys  for 
John  W.  Chapman  et  aL  and  E.  G.  Howell,  appellants,  con- 
tended that  appellant  was  a  creditor  of  ^the  association  with 
a  right  to  enforce  his  claim  against  it  by  legal  process.  U. 
S.  Building  and  Loan  Association  v.  Silverman,  85  Pa.  St. 
394;  Holyoke  Building  and  Loan  Association  v,  Lewis,  27 
Pac.  Rep.  872;  In  re  Blackburn  and  District  Benefit  Society, 
24  Ch.  Div.  L.  R.  421;  Ilennighausen  &  Wolf,  receiver,  v. 
August  Tischer,  50  Md.  583;  McKenney  v.  Diamond  State 
Association,  18  AtL  Rep.  905;  Englehardt  v.  Association,  25 
N.  Y.  Supp.  835;  Towle  v.  American  Building  Association^ 
61  Fed.  Rep.  447;  The  Granite  State  Provident  Association 
V.  Lloyd,  145  UL  620. 

As  a  creditor  of  said  association  he  is  entitled  to  receive 
his  judgment  in  full  and  the  costs  of  suit,  before  any  distri- 
bution of  the  assets  is  made  to  the  members  who  are  his 
judgment  debtors.  Barnard  v.  Thompson  Eng.  L.  R.  (1894) 
374;  In  re  Blackburn  and  District  Benefit  Society,  24  Ch. 
Div.  L.  R.  42L 

In  re  Mutual  Society,  24  Chy.  Div.  Eng.  L.  R.,  435,  note. 
Walton  V.  Edge,  10  Appeal  Cases,  33;  Murray  v.  Scott,  9 
Appeal  Cases,  519;  In  re  Sheffield,  etc..  Society,  22  Q.  B. 
Div.  470. 

Insolvency  of  the  association  does  not  affect  the  rights  of 
this  appellant.  His  judgment  was  rendered  before  any  one 
knew  that  it  was  insolvent  and  before  winding  up  proceed- 
ings had  been  commenced.  Barnard  v.  Thompson,  1  Eng. 
L.  R.  (1894)  374. 
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^^  No  principle  is  better  settled  than  that  a  judgment  es- 
tablishes in  the  most  conclnsiye  manner  the  sum  due  upon 
the  claim  sued  upon.^'  Kies  v.  Bowland,  11  Fed.  Bep.  657; 
Cooksey  v.  K.  Cy.  R.  R.  Co.  74  Mo.  477. 

It  matters  not  how  erroneous  the  judgment  may  be,  it  is 
conclusive  between  parties  until  reversed  or  set  aside.  Jen- 
kins V.  International  Bank,  111  111.  462;  Chicago^  Burling- 
ton &  Quincy  Railroad  v.  Kation,  118  III.  195;  Maloney  y. 
Dewey,  127  111.  395. 

Every  cause  of  action  when  recovery  is  had  thereon  is 
merged  in  the  judgment,  which*  thereafter  represents  the 
rights  of  the  parties.    Boynton  v.  Ball,  105  111.  627. 

A  court  of  equity  will  not  go  behind  a  judgment  of  a 
court  of  law  not  obtained  by  fraud,  accident,  or  mistake, 
when  the  court  rendering  the  judgment  had  jurisdiction  of 
the  subject-matter  and  the  parties.  Buckmaster  v.  Grundy, 
3  Gil.  (111.)  626. 

J.  E.  &  Matne  Pollock  and  Cobe  &  MoKinnon,  attor- 
neys for  appellants,  contended  that  members  of  a  building 
society  whose  rules  give  them  the  privilege  to  withdraw,  and 
who  have  perfected  such  notices  of  withdrawal,  cease  to  be 
members  of  said  association  and  become  creditors  with  rights 
in  the  funds  of  said  association,  secondary  only  to  the  rights 
of  the  general  outside  creditors.  United  States  B.  &  L. 
Ass'n  V.  Silverman,  85  Pa.  St.  394;  O'Rourke  v.  The  W. 
Penna.  B.  &  L.  Ass'n,  93  Pa.  St.  308;  Wetterwoulgh  v.  The 
Knickerbocker  B.  &  L.  Ass'n,  3  Bos.  (N.  Y.)  381. 

Constitution  and  by-laws  of  a  building  society  regarding 
the  withdrawal  of  members  must  not  be  confined  to  the 
society  as  a  going  concern,  but  are  applicable  to  adjust  the 
rights  of  withdrawing  and  continuing  members  among  them- 
selves. That  members  who  have  withdrawn  from  the  asso- 
ciation before  said  association  had  been  begun  to  be  wound 
up,  are  entitled  to  payment  out  of  the  funds  of  said  associa- 
tion in  preference  to  members  who  did  not  give  notice  of 
withdrawal.  In  re  Blackburn,  etc..  Society,  24  L.  P.  Chy. 
Div.  421;  In  re  Mutual  Society,  24  L.  R.  Chy.  Div.  426; 
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Walton  V.  Edge,  10th  Appeal  Cases  33;  Murry  v.  Scott,  9th 
Appeal  Cases,  519;  Middlesburgh  v.  Society,  L.  T.  203;  In  re 
Sheffield  Society,  22d  Q.  B.  Div.  470;  McKinney  v.  Diamond 
State  Ass'n,  18  Atlantic  Rep,  90;  Bergman  v.  St.  Paul  Ass'n, 
13  K  W.  Rep.  120;  State  v.  Red  Falls  Ass'n,  47  N.  W.  Rep. 
540. 


Kerbick,  Spencer  &  Bracken,  attorneys  for  appellee. 
There  are  two  distinct  and  complete  defenses  to  this  appeal : 

First.  There  were  no  funds  applicable  to  the  payment 
of  these  withdrawals  when  the  notices  of  withdrawal 
matured. 

Second.  Had  there  been  funds  applicable,  the  associa- 
tion was  insolvent  at  the  time  the  notices  matured,  and 
therefore  petitioners  can  have  no  preference  or  priority 
over  shareholders  not  giving  notice  of  withdrawal. 

The  statute  relative  to  building  and  loan  associations  pro- 
vides that  ^'at  no  time  shall  more  than  one-half  of  the 
funds  of  the  treasury  of  the  association  be  applicable  to  de- 
mands of  withdrawing  stockholders  without  the  consent  of 
the  board  of  directors."     Kurd's  R.  8.,  Chap.  32,  Sec.  83. 

The  directors  can  only  act  as  a  board.  1  Morawetz  on 
Private  Corporations  Sec.  531. 

When  the  rules  of  a  building  and  loan  association  limit 
the  demands  of  withdrawing  shareholders  to  a  specified 
fund,  and  at  the  time  and  after  notice  of  withdrawal  mature 
there  are  no  moneys  in  that  fund,  such  notice  gives  no  pref- 
erence or  priority  over  shareholders  not  giving  notice. 
Heinbokel  v.  National  Saving,  Loan,  and  Building  Ass'n,  59 
N-  W.  Rep.  1050;  Texas  Homestead,  Building  and  Loan 
Ass'n  V.  Kerr,  13  S.  W.  Rep.  1020;  In  re  Mutual  Society, 
reported  with  In  re  Blackburn  and  District  Benefit  Society, 
24  Ch.  Div.  L.  R.  425. 

The  insolvency  of  a  building  and  loan  association  puts  an 
end  to  its  operations  as  a  building  association.  To  a  cer- 
tain extent,  also,  it  ends  the  contract  between  it  and  its 
members  respectively,  and  nothing  remains  but  to  wind  it 
np  in  such  a  manner  as  to  do  equity  to  creditors  and  be- 
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tween  the  members  themselves.  Strohen  v.  Franklin  Sav- 
ings and  Loan  Association,  115  Pa.  St.  273;  Callahan's  Ap- 
peal, 124  Pa.  St.  138. 

The  order  prescribed  by  tfaje  by-laws  of  a  building  asso- 
ciation for  the  payment  of  money  out  Of  its  treasury  to  the 
different  classes  of  members  in  the  regular  course  of  business 
does  not  apply  to  the  distribution  of  its  assets  when  insolv- 
ent. Criss weirs  Appsal,  100  Pa.  St.  4S8;  Everman  v. 
Schuett,  24  W.  L.  D.  56;  Ilineman  v.  Ryan,  3  O.  C.  C.  509; 
Knoblauch  v.  Robt.  Blum,  etc.,  Association,  25  Pitts.  L.  J. 
39;  Poffert  v.  Robt.  Blum,  etc.,  Association,  25  Pitts.  L. 
J.  40. 

When  a  building  and  loan  association  has  become  insolv- 
ent, in  winding  up  its  affairs,  after  deducting  expenses 
incident  to  the  administration  of  its  assets,  the  general 
creditors,  if  any,  should  be  first  paid  in  full  and  the  residue 
of  the  funds  should  be  distributed  p?*o  rata  among  those 
whose  claims  are  based  on  the  stock  of  the  association, 
whether  they  have  given  notice  of  withdrawal  of  their 
stock  or  not.  Both  claims  are  equally  meritorious,  and  in 
marshaling  the  assets^  neither  class  is  entitled  to  priority 
over  the  other.  Appeal  of  Christian  et  al.,  102  Pa.  St.  184; 
In  re  Mutual  Society,  24  Ch.  Div.  L.  R.  425;  Texas  Home- 
stead Building  and  Loan  Association  v.  Kerr,  13  S.  W. 
Rep.  1020;  Heinbokel  v.  National  Saving,  Loan  and  Build- 
ing Ass'n,  59  N,  W,  Rep.  1050;  In  re  Sutherland,  24  Q.  B. 
L.  394, 

Mr.  Justice  Booos  delivered  the  opinion  or  the  Court. 

The  Illinois  Building  and  Loan  Association,  upon  the  ap- 
plication of  the  attorney-general  of  the  State,  was  placed  in 
the  hands  of  a  receiver  on  the  2d  day  of  October,  1894. 

The  Circuit  Court  of  McLean  County,  at  its  October 
term,  1895,  entered  a  decree  providing  for  the  disposition  of 
the  funds  of  the  association  in  the  hands  of  the  receiver, 
from  which  ap{>eals  were  prosecuted  by  the  appellants  in 
the  above  styled  causes. 

In  this  decree  the  court,  among  other  things,  directed  the 
j^oeiver  to  proceed  as  follows : 
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First.  The  receiver  shall  retain  sufficient  of  the  funds  in 
his  hands  to  provide  for  the  payment  of  creditors  whose 
claims  are  pending  before  the  master  in  chancery,  and  for 
current  expenses. 

Second.  The  residue,  as  soon  as  may  be,  the  receiver 
shall  distribute,  pro  rata^  among  all  the  aliareholders, 
irrespective  of  notices  of  withdrawal,  as  follows :  The  prin- 
cipal sum,  upon  which  dividends  shall  be  paid  to  the  several 
shareholders,  shall  be  the  total  amount  of  monthly  install- 
ments paid  by  the  several  shareholders,  with  six  per  cent 
interest  on  the  several  installments,  computed  according  to 
the  average  time  of  the  monthly  payments,  from  date  of 
payment  to  October  2,  1894. 

Third.  Borrowing  sharifiholders  shall  be  credited  with 
the  amount  of  dividends  payable  upon  their  shares  when 
they  make  repayment  of  their  loans,  but  the  credit  shall  be 
as  of  the  date  when  dividends  are  paid  to  non-borrowing 
shareholders. 

Fourth.  The  receiver  shall  only  pay  dividends  to  persons 
who  appear,  by  the  stock-books  of  the  association,  to  be  the 
owners  of  the  shares  upon  which  the  dividends  are  paid. 
The  charge  for  transferring  shares  upon  the  books  shall  be 
twentv-five  cents  for  each  certificate  of  share. 

Fifth.  Dividends  shall  only  be  paid  upon  presentation  of 
the  certificate,  or  certificates  of  shares,  to  the  receiver  at 
the  time  of  payment,  for  indorsement  or  credit  thereon  of 
the  amount  paid. 

The  appellants  were  stockholders,  who,  more  than  thirty 

'days  before   the  appointment  of   the  receiver,  had  given 

notices  of  their  intention  to  withdraw  their  membership,  in 

accordance  with  the  following  by-laws  of  the  association, 

viz.: 

Sec.  7,  Any  member  whose  shares  are  in  good  standing 
may  withdraw  at  any  time,  after  giving  thirty  days  notice 
of  the  intention  to  withdraw.  Withdrawing  shares  shall  be 
credited  with  six  per  ce^t  simple  annual  interest  on  all  money 
paid  on  such  shares  into  the  loan  fund.  After  four  years 
withdrawing  members  shall  receive  the  full  book  value  of 
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their  stock.     The  appellant  Howell,  on  the  18th  day  of 
September,  1894,  obtained  judgment  against  the  association  . 
for  the  full  book  value  of  his  shares. 
The  objections  preferred  against  the  decree  are : 

1.  That  the  court  erred  in  refusing  to  order  the  receiver 
to  pay  the  judgment  in  favor  of  Howell,  and'  the  amounts 
which,  under  the  by-laws,  would  be  due  the  appellants  as 
withdrawing  stockholders  before  paying  anything  to  the 
holders  of  other  shares  of  stock. 

2.  That  the  court  erred  in  ordering  interest  to  be  paid 
upon  stock  issued  more  than  two  years  prior  to  the  appoint- 
ment of  the  receiver. 

3.  That  the  court  erred  in  ordering  that  payments 
to  shareholders  should  only  be  made  upon  presentation  of 
the  certificate  of  stock. 

4.  That  the  court  erred  in  fixing  a. fee  of  twenty-five 
cents  for  transferring  each  certificate  of  shares  of  stock 
upon  stock  books  to  be  kept  by  the  receiver. 

It  was  stipulated  upon  the  trial  in  the  Circuit  Court 
that  ^^  at  the  date  of  each  of  said  notices  of  withdrawal  and 
ever  since,  the  liabilities  of  the  association  to  its  shareholders 
were  and  have  been,  and  now  are  in  excess  of  the  value  of 
its  assets." 

This  constitutes  insolvency  in  the  case  of  a  Building 
and  Loan  Association.  Towle  v.  Building  L.  Society,  61 
Fed.  Eep.  477. 

The  appellant  Howell,  in  his  petition  praying  the  court 
to  accord  preference  to  his  judgment,  stated  that  '^  at  the 
time  when  his  notice  of  withdrawal  was  given  and  when  it 
matured,  the  association  was,  and  still  is,  insolvent." 

The  rights  of  members  of  such  associations  who  had  given 
notice  of  their  intention  to  withdraw  their  stock  in  the 
funds  of  associations  afterward  found  to  be  insolvent,  has 
been  the  subject  of  much  discussion  by  text  writers  and  of 
conflicting  decisions  of  courts  of  last  resort  in  England  and 
the  United  States. 

The  courts  of  review  of  our  State  have  not,  so  far  as  we 
are  advised,  been  called  upon  to  pass  upon  the  question,  and 
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we  must  therefore  dispose  of  it  upon  principle  rather  than 
upon  precedent. 

The  right  of  withdrawal,  which  is  a  peculiar  feature  of 
such  institutions,  is  not  conferred  upon  a  member  for  the 
purpose  of  enabling  him  to  escape  his  just  proportionate 
responsibility  for  losses  incurred  by  an  insolvent  association, 
but  for  the  purpose  of  securing  to  each  member  the  privilege 
of  withdrawing  his  proportionate  share  of  the  accumulated 
funds. 

It  would  be  to  pervert  the  privilege  to  allow .  it  to  be 
used  for  the  purpose  of  obtaining  an  unjust  advantage  over 
the  fellow  stockholders  of  the  withdrawing  menlber,  a  re- 
sult that  would  inevitably  follow  withdrawal  from  insolvent 
societies. 

Ho  one  would  contend  the  right  could  be  exercised  after 
an  association  has  been  judicially  declared  insolvent  and 
a  receiver  appointed,  for  the  condition  of  insolvency  is  in- 
compatible with  the  right  of  any  member  to  withdraw  his 
oontribution  to  the  general  fund  until  his  proportion  of  the 
losses  has  been  ascertained  and  adjusted. 

In  our  view  it  is  equally  unreasonable  to  insist  a  member 
who,  prior  to  such  declaration  of  insolvency,  but  while  the 
condition  of  insolvency  in  fact  existed,  gave  notice  of  his  in- 
tention to  withdraw,  should  be  deemed  by  the  courts  en- 
titled to  receive  from  the  receiver  out  of  the  general  funds 
more  than  his  just  proportion  of  the  assets  of  the  society. 

In  such  cases  the  basis  of  distribution  is  not  that 
provided  by  the  by-laws  in  the  regular  course  of  business  of 
a  solvent  society,  but  the  principles  of  equalit}*-  and  mutual- 
ity must  prevail  and  control. 

The  by-laws  of  an  association  are  enacted  for  the  govern- 
ment of  a  solvent,  going  association,  and  of  necessity  must 
cease  to  have  operation  or  eflFect  when  the  association  is 
no  longer  able  to  continue  the  transaction  of  the  business  it 
was  created  to  transact. 

The  funds  of  an  insolvent  association  should  be  adminis- 
tered by  the  court  as  between  stockholders  upon  principles 
of  equity^  and  to  the  end  that  all  members  should  equally 
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and  mutuallj'^  bear  their  just  proportion  of  the  losses  sus- 
tained in  the  course  of  the  life  of  the  society.  The  spirit  of 
the  right  of  withdrawal  is  that  the  withdrawing  member 
should  receive  his  just  proportion  of  the  fund  of  the  asso- 
ciation, and  no  more,  and  the  court  should  not  award  more 
to  him. 

In  support  of  the  general  doctrine  here  announced  con- 
sult Endlich  on  Building  Associations,  Sees.  514  aqd  515; 
Thompson  on  Building  Associations,  page  67,  Sec.  12;  In  re 
Christian's  Appeal,  102  Pa.  St.  184. 

Nor  is  the  position  of  Howell  diflferent  from  that  of  the 
other  appellants. 

The  character  of  his  claim  is  not  altered  by  the  fact  he 
obtained  a  judgment  upon  his  notice  of  withdrawal. 

lie  remains  a  claimant  upon  the  ground  of  stock  interest 
and  is  to  be  treated  as  a  member  in  the  distribution  of  the 
funds. 

Though  judgments  may  be  obtained  against  an  association 
by  members,  upon  notices  of  intention  to  withdraw,  yet  the 
collection  of  such  judgments  may  be  controlled  by  courts  of 
equity. 

Upon  this  point  it  is  said  in  Endlich  on  Building  Associ- 
ations, Sec.  112:  "The  execution  maybe  stayed  tempo- 
rarily if  proper  equities  are  shown,  or  permanently,  where 
it  turns  out  the  association  was  insolvent  at  the  time  of  the 
actual  withdrawal." 

It  is  ui'ged  in  support  of  the  appellants'  alleged  right  of 
preference  over  other  stockholders  that  the  appellants  were 
assured  by  the  officers  of  this  association,  that  the  society 
was  solvent  at  the  time  they  gave  notices  of  their  desire  to 
withdraw. 

The  officers  then  represented  the  appellants  as  fully  and 
as  rightfully  as  they  did  the  other  stockholders,  and  no 
reason  is  perceived  why  the  other  stockholders  should  be 
answerable  to  the  appellants  for  the  representation  of  offi- 
cers who  were  the  official  agents  of  the  appellants  as  fully 
as  other  holders  of  stock. 

The  purpose  and  intent  of  the  privilege  of  withdrawal 
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being  to  enable  a  stockholder  to  withdraw  his  just  propor- 
tionate part  of  the  funds  of  the  association,  the  fact  a  with- 
drawing meml>er  believed  the  association  to  be  solvent  when 
he  gave  his  notice,  could  have  no  effect  to  entitle  him  to  a 
decree  awarding  him  more  than  such  proportion  of  the  as- 
sets of  the  concern  of  which  he  was  a  member. 

The  order  of  the  court  fixing  the  principal  sum  upon  which 
dividends  to  stockholders  should  be  computed  at  the  total 
amount  of  monthly  contributions  of  the  stockholders  to  the 
general  fund,  together  with  interest,  according  to  the  aver- 
age time  of  payment  of  the  contributions,  seems  to  us 
equitable.  The  fund  to  be  distributed  is  composed  of  such 
contributions  and  the  increment  thereof,  less  the  losses 
sustained  in  the  prosecution  of  the  business  of  the  association. 

No  one  stockholder  more  than  another  is  shown  to  be 
chai^eable  with  responsibility  for  losses,  and  in  the  absence 
of  such  showing  all  should  bear  the  burden  of  the  failure 
ratably,  as  they  would  have  shared  in  profits  had  the  enter- 
prise been  successful. 

It  w^as  entirely  proper,  for  the  protection  of  the  receiver, 
and  to  the  end  that  dividends  should  be  paid  to  the  parties 
entitled  to  receive  them,  that  the  court  should  make  some 
order  relating  to  the  course  of  procedure  in  making  pay- 
ment of  the  dividends. 

To  accomplish  this  the  court  decreed  that  dividends  should 
be  paid  only  to  persons  who  appeared  by  the  stock  books  of 
the  association  to  be  holders  and  owners  of  stock. 

In  order  that  such  holders  hiight  sell  and  dispose  of  their 
stock  interests,  pending  the  proceedings  in  court  in  the  mat- 
ter of  settling  the  affairs  of  the  association,  it  became  neces- 
sary provision  should  be  made  for  the  transfer  of  shares 
upon  the  stock  book  by  the  receiver. 

This  devolved  duties  upon  the  receiver,  in  the  discharge 
-whereof  the  members  generally  of  the  association  had  no 
concern  or  interest,  and  it  was  but  just  to  them  that  the 
additional  expense  of  discharging  such  duties  should  be 
defrayed  by  the  person  in  whose  behalf  the  transfers  were 
made. 
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This  consideration  warranted  the  court  in  establishing  a 
reasonable  charge  for  transferring  ishares  upon  the  books,  so 
tl^e  only  question  remaining  as  to  that  point  is  whether  the 
charge  of  twenty-five  cents  per  certificate  is  reasonable. 

It  is  not  contended  there  is  any  proof  in  the  record  tend- 
ing to  show  the  charge  is  unreasonable  and  there  is  no 
ground  apparent  to  us  for  declaring  it  to  be  so. 

The  decree  is  affirmed. 


Chicago  &  Alton  Railroad  Company  t.  Jennie  DnBois^ 

Administratrix. 

1.  Masteb  and  Servant— Dufjf  of  the  Master  in  the  Construction  of 
Machinery, — Where  a  railroad  oompany  constructs  its  own  macbineiy 
the  law  requires  it  to  employ  skilled  and  competent  workmen,  and  to 
use  in  such  construction  materials  fit  and  sufficient  for  such  purposes. 

3.  ItAn4ROAD  Companies— Operation  of  Locomotive  Engines,— -The 
operation  of  locomotive  engines  is  necessarily  attended  with  danger  to 
those  who  uncjlertake  to  manage  and  control  them.  The  law  does  not 
make  railroad  companies  insurers  against  such  dangers;  the  obligation 
of  the  company  is  that  reasonable  care  and  skiU  shall  be  exercised  and 
employed  to  make  and  keep  such  engines  safe,  and  unless  it  is  made  to 
appear  that  this  obligation  has  not  been  kept,  the  liability  to  respond  in 
damages  does  not  attach  to  the  company. 

Trespass  on  the  Case.— Death  from  alleged  negligence.  Appeal  from 
the  Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1895.  Reversed 
with  a  finding  of  facts.    Ophiion  filed  May  16,  1896. 

Statement  of  the  Case. 

Appellee  sues  to  recover  damages  for  the  death  of  her 
husband,  William  L.  DuBois,  an  engineer  in  appellant's  em- 
ploy, who  was  killed  by  the  explosion  of  the  boiler  of  his 
locomotive  while  running  upon  the  road  of  appellant,  on  the 
evening  of  February  2,  1892. 

The  court  below  rendered  a  judgment  upon  the  verdict 
of  five  thousand  dollars,  from  which  this  appeal  is  prode- 
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cuted.  The  explosion  occurred  about  three  miles  south  of 
Joliet  upon  an  up  ^radeof  about  twenty-six  feet  to  the  mile. 
DuBois  ran  his  train  into  Joliet  about  ten  o'clock  in  the 
morning  of  that  day.  It  was  taken  in  charge  by  the  yard 
men  and  placed  on  the  outgoing  track,  where  it  remained 
until  starting  out  in  the  evening  at  about  7:20  o'clock.  The 
train  consisted  of  twenty-three  cars,  eleven  loaded  and 
twelve  empty.  The  train  was  moving  along  a  steep  grade, 
and  as  was  customary,  another  engine  was  put  on  the  rear 
of  the  train  to  push  over  the  upgrade,  which  extended 
some  three  miles  from  the  Joliet  yards.  When  within 
about  five  hundred  feet  of  tlie  summit  of  the  grade,  the 
boiler  of  the  forward  engine  exploded,  mortally  wounding 
appellee^s  intestate,  DuBois,  the  fireman,  Brandau,  and  the 
forward  brakeman,  Hastmgs,  all  of  whom  were  riding  in 
the  cab  of  the  engine.  The  brakeman  was  thrown  ninety 
feet  northeast  of  where  the  explosion  occurred  and  beyond 
the  fence  inclosing  the  right  of  way;  the  fireman  about 
sixty  feet  in  about  the  same  direction;  the  engineer,  about 
sixty  feet  northwest  from  where  the  explosion  occurred. 

A  part  of  the  boiler  called  the  wagon  top,  which  is  the 
large  oval  part  of  the  back  end  of  the  boiler  situated  above 
the  fire  box  and  upon  which  the  dome  rests,  together  with  a 
portion  of  the  outside  sheets  of  the  fire  box,  and  a  part  of 
the  outside  door  sheet,  the  entire  mass  weighing  from  five 
to  seven  tons,  was  thrown  some  five  hundred  feet  directly  east 
from  the  point  of  the  explosion.  The  crown  sheet  of  the 
fire  box,  with  a  portion  of  the  left  hand  side  of  the  inside 
door  sheet  of  the  fire  box  and  the  upper  portion  of  the  left 
hand  inside  side  sheet  of  the  fire  box  and  the  upper  portion 
and  a  small  part  of  the  left  side  of  the  flue  sheet  of  the  fire 
box,  all  of  which  remained  in  a  connected  mass,  was  thrown 
out  on  the  bank  of  the  cut  about  twenty  feet  northeast 
from  the  point  of  the  explosion.  Some  of  the  crown  bars, 
which  belong  between  the  crown  sheet  of  the  fire  box  and 
the  wagon  top  and  attached  to  both,  were  scattered  in  the 
direction  of  and  near  the  point  to  which  the  wagon  top  was 
thrown.     The  top  of  the  cab,  which  is  partly  over  but 
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mostly  just  back  of  the  rear  end  of  the  fire  box,  was  thrown 
northeast  some  fifty  or  sixty  feet.  The  reverse  lever,  which 
passes  out  of  the  cab  and  along  the  outside  of  the  right  of 
the  boiler  between  the  drive  wheels  and  the  outside  side 
sheet  of  the  fire  box,  was  thrown  about  one  hundred  and 
fifty  feet  directly  west.  The  air  brake  pump  and  upright 
cylinder  attached  near  the  forward  part  of  the  right  hand 
outside  side  sheet  of  the  fire  box  and  a  little  above  the  mid- 
dle was  thrown  about  two  hundred  feet  directly  west.  The 
engineer's  seat,  which  is  in  the  right  hand  side  of  the  cab, 
was  thrown  to  the  west.  The  drive  wheels  were  forced  off 
the  rails  to  the  east.  The  heavy  frame  work,  which  is  car- 
ried upon  the  drive  wheels  and  forward  trucks,  was  broken 
off  at  each  side  of  the  boiler  just  back  of  the  steam  cylin- 
ders. The  boiler  was  broken  loosfe  from  the  frame  and  the 
pilot  or  cow  catcher  was  bent  upward  at  an  angle  of  forty- 
five  degrees.  Of  the  part  of  the  boiler  which  may  be  de- 
scribed as  the  part  surrounding  the  fire-box,  about  all  that 
was  not  thrown  away  from  its  position  by  the  explosion  was 
a  small  part  of  the  mud  ring  which  forms  the  bottom  of 
the  water  space  between  the  inside  and  outside  side  sheets 
of  the  fire  box  and  to  which  these  sheets  are  bolted,  this 
mud  ring  being  the  lowest  part  of  the  boiler. 

All  of  the  wreckage  was  found  east  of  the  track,  except 
the  reverse  lever,  the  air-brake  pump  and  the  engineer's 
seat  of  the  cab,  and  these  were  found  west  of  the  track. 

The  track  was  not  injured;  nor  the  ground  torn  or  dis- 
turbed at  the  place  the  explosion  occurred.  The  train 
moved  its  length  after  the  explosion.  The  crew  in  the  rear 
engine  were  not  aware  that  anything  had  happened  until 
their  engine  reached  the  point  where  the  explosion  took 
place.  The  exploded  engine,  although  the  drive  wheels  were 
on  the  ties,  was  pushed  with  the  train. 

Hastings,  the  brakeman,  was  dead  when  found.  Brandau, 
the  fireman,  survived  but  a  few  minutes,  and  DuBois,  the 
engineer,  lingered  for  some  hours  and  then  died. 

The  engine  was  built  in  1889,  by  the  appellant  company, 
in  its  shops  at  Bloomington. 


,f 
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Williams  &  Capen  and  John  E.  Pollock,  attorneys  for 
appellant 

A  railroad  company  is  not  an  insurer  of  the  safety  of  its 
engines  to  its  employes.  It  is  only  liable  for  negligence. 
Camp  Point  Mfg.  Co.  v.  Ballon,  71*^111.  417;  C.  &  A.  R.  R. 
Co.  V.  Rush,  84  Id.  570;  Weber  Wagon  Co.  v.  Kehl,  139  Id. 
644;  Wood  on  Master  and  Servant,  Sees.  344,  346,  348. 

Even  if  machinery  becomes  dangerous  from  want  of  re- 
pair, and  causes  damage,  yet  the  .employer  is  not  liable 
therefor,  unless  he  either  knew  such  dangerous  condition  in 
time  to  have  prevented  the  injury,  or  by  the  exercise  of 
reasonable  care  and  diligence  had  opportunity  to  have  dis- 
covered it  in  time  to  have  so  prevented  it  I.,  B.  &  W.  R. 
R  Co.  V.  Flanigan,  77  111.  3G5. 

A  plaintiflf  must  prove  his  case  before  he  can  recover. 
Mere  possibility  or  probability  will  not  suffice.  And  in 
cases  of  this  kind  there  must  be  proof  that  the  party  in- 
jured was  in  the  exercise  of  ordinary  care.  C.  &  A.  R.  R. 
Co.  V.  Crowder,  49  111.  App.  155,  and  cases  cited  in  appel- 
lant's brief;  Moore  v.  B.  &  A.  R.  R.  Co.  (Mass.),  34  X.  E. 
Rep.  366;  Ty ndale  v.  O.  C.  R.  R.  Co.  (Mass.),  53  Am.  &  Eng. 
Ry.  Cas.  467. 

F.  B.  McKennan  and  Kebbick,  Spenceb  &  Bbacken, 
attorneys  for  appellee. 

A  railroad  company  is  bound  to  furnish  safe  machinery 
for  the  use  of  its  employes  and  to  keep  it  in  proper  repair. 
C.  &  N.  W.  R.  R.  Co.  V.  Swett,  Adm'r,  45  111.  197;  Illinois 
Central  R.  R.  Co.  v.  Welch,  52  111.  183;  C.  &N.  W.  R.  R. 
Co.  V.  Jackson,  55  111.  492. 

A  railroad  company  is  held  to  the  highest  degree  of  dili- 
gence in  regard  to  the  condition  of  its  machinery.  C.  & 
A.  R.  R  Co.  V.  Shannon,  Adm'r,  43  111.  328.  Iji  the  absence 
of  proof  of  negligence  on  the  part  of  the  person  injured,  the 
jury  may  infer  that  he  -  was  exercising  due  care  for '  his 
safety.    C.  &  A.  R.  R.  Co.  v.  Crowder,   59  111.  App.  155. 

If  the  employe  is  shown  to  be  a  careful  and  competent 
servant,  it  can  not  be  said  there  is  an  entire  want  of  evidence 
of  due  care.    Missouri  Furnace  Co.  v.  Abend,  107  111.  44. 

Vol,  LXV  10 
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Mr.  Justice  Boogs  DELiTEfiED  the  opinioit  of  the  Cocbt. 

Various  theories  as  to  the  cause  of  the  explosion  were  in- 
dulged by  the  different  witnesses  who  were  allowed  to  ex- 
press opinions  thereon  as  experts.  These  conclusions,  are 
based  upon  examinations  made  of  the  fragments  of  the 
engine  and  its  boiler  and  beyond  that  nothing  was  known 
or  proven  as  to  such  cause. 

The  preponderance  in  point  of  numbers  of  such  expert 
opinions  is  that  the  explosion  occurred  because  the  boiler 
was  insufficiently  supplied  with  water,  whereby  the  crown 
sheet  of  the  tire  box  of  the  boiler  was  left  bare  of  water 
and  became  over-heated,  softened  and  weakened,  and  gave 
way  to  the  pressure  of  the  steam  or  generated  superheated 
steam,  which  exploded. 

The  theory  of  the  appellee  and  also  of  the  lesser  number 
of  the  expert  witnesses  is  that  the  sheet  of  steel,  of  which 
the  inside  wall  of  the  right  hand  side  of  the  fire  box  of  the 
boiler  was  composed,  was  insufficient  in  point  of  thickness, 
strength  and  quality,  and  that  a  number  of  stay  bolts, 
which  were  intended  to  hold  it  and  the  outside  side  sheet 
of  the  fire  box  firmly  together,  and  to  give  strength  to  both, 
were  brok^p,  and  that  the  explosion  occurred  because  the 
sheet  of  steel  gave  way  to  the  pressure  of  the  steam. 

We  have  carefully  read  all  the  testimony  and  considered 
all  that  has  been  said  in  the  briefs  of  counsel,  and  in  the 
course  of  the  thorough  and  exhaustive  oral  arguments  with 
which  we  were  favored  in  this  and  the  cases  of  the  repre- 
sentatives of  the  fireman  and  forward  brakeman,  and  are 
profoundly  impressed  with  the  conviction  no  one  can  with 
any  assurance  of  certainty  declare  the  cause  of  the  explo- 
sion, and  that  the  testimony,  when  all  fairly  and  impartially 
considered,  lacks  probative  force  to  engender  belief  in  the 
mind  as  to  such  cause,  and  only  serves  to  excite  conjecture 
and  surmise. 

Moreover,  if  it  could  be  said  the  theory  of  the  appellee 
was  supported  by  the  testimony,  yet  liability  on  the  part  of 
the  company  to  respond  in  damages  would  not  exist  unless 
it  further  appeared  the  company  was  guilty  5f  negligence 
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with  respect  to  the  alleged  deficiencies  of  the  side  sheet  or 
stay  bolts,  and  of  this  proof  is  lacking. 

The  company  built  the  engine  in  its  machine,  shops,  and 
the  negligence  alleged  as  to  the  insufficiency  of  the  side 
sheet  is  that  the  sheet  of  steel  of  which  it  was  composed 
was  so  badly  eaten  away  and  reduced  in  thickness,  strength 
and  quality  by  rust,  which  had  gathered  upon  it,  that  it  was 
unfit  and  insufficient  (or  the  purpose,  and  that  it  was  an  act 
of  negligence  to  use  it  in  the  boiler. 

That  there  was  rust  upon  the  steel  was  clearly  proven, 
but,  it  as  clearly  appeared,  rust  is  frequently  if  not  usually 
found  to  a  greater  or  less  extent  upon  such  metal,  and  with- 
out injury  to  its  strength  or  fitness,  and  it  did  not  appear 
from  a  preponderance  of  the  evidence  there  was  any  more 
than  what  boiler  makers  denominated  ^Hhe  usual  run  of 
rust "  upon  the  sheet. 

The  company,  as  it  necessarily  must  have  done,  committed 
the  work  of  constructing  the  boiler  to  boiler  makers  and 
its  workmen  in  its  locomotive  shops.  These  workmen  were 
in  charge  of  a  foreman  or  superintendent,  and  it  appeared 
without  dispute  this  foreman  and  the  boiler  makers  were 
competent  and  skilled  workmen,  and  had  had  many  years 
experience  in  the  actual  work  of  constructing  locomotive 
engines. 

The  sheet  of  steel  was  selected  by  the  foreman.  He  ex- 
amined it,  caused  the  rust  to  be  removed  from  it — deemed 
it  sufficient,  and  it  does  not  appear  any  one  engaged  in  the 
work  thought  or  suggested  to  the  contrary. 

King,  the  witness  upon  w^horh  appellee  chiefly  relied  to 
establish  the  sheet  was  injured  by  rust,  accompanied  the 
foreman  when  the  sheet  was  selected,  and  he  and  Ayersman, 
the  other  witness,  whose  testimony  is  likewise  relied  upon 
by  the  appellee,  saw  the  rust  removed  from  the  sheet,  and 
both  voluntarily  assisted  in  preparing. the  steel  to  be  placed 
in  the  boiler  without  dissent  or  suggestion  as  to  its  suffi- 
ciency. 

Others  of  the  boiler  makers  and  workmen  who  saw  the 
sheets  some  of  whom  assisted  in  cleaning  it  of  the  rust,  and 
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others  who  afterward  prepared  it  to  go  in  the  boiler,  in 
the  way  of  marking'  the  places  for  the  stay  bolts,  drilling 
holes  in  it  for  such  bolts,  hammering  and  riveting  the  heads 
of  the  bolts,  etc.,  testified  that  in  their  opinion  and  judgment 
the  sheet  was  sound  and  in  good  condition  to  be  used  in 
the  boiler. 

Even  if  the  testimony  of  King  and  Ayersman  ought  to  be 
accepted,  as  against  the  greater  number  of  the  workmen 
whose  testimony  is  opposed  to  theirs,  upon  what  hypothesis 
can  it  be  declared  the  company  was  guilty  of  negligence  ? 

All  that  could  be  said  would  be  that  competent,  experi- 
enced, skilled  and  careful  workmen  and  the  foreman  erred  in 
matter  of  judgment.  This,  even  if  it  had  been  proven,  falls 
short  of  negligence. 

Nor  do  we  think  it  proven  the  company  was  negligent 
with  respect  to  the  alleged  broken  stay  bolts.  And  here 
we  may  pause  to  remark,  it  is  quite  uncertain  how  many  of 
such  bolts  were  broken  before  and  how  many  by  the  ex- 
plosion. 

It  appeared  without  contradiction  th  at  stay  bolts  fre- 
quently break  while  an  engine  is  in  motion  upon  the  road, 
and  for  this  reason  every  engine  is  supplied  with  an  excess 
of  such  bolts  in  order  that  it  may  be  operated  with  safety 
though  a  number  of  bolts  are  broken,  and  that  engines 
are  frequently  operated  without  danger  though  many 
stay  bolts  have  become  broken.  Indeed  it  seems  it  is  infre- 
quent  to  find  an  engine  with  all  its  stay  bolts  sound  after 
an  extended  trip  upon  the  road. 

Experience  and  prudence  have  led  boilermakers,  engineers, 
and  others  competent  to  form  an  intelligent  opinion  upon 
the  subject,  to  the  adoption  of  a  rule  that  locomotive  en- 
gines should  be  examined  monthly  for  broken  stay  bolts. 

An  inspection  of  the  boiler  of  this  engine  in  question  was 
made  six  days  before  the  explosion,  by  Mathew  Owen,  a 
workman  upon  boilers  of  locomotive  engines,  of  many  years 
experience.  lie  had  been  engaged  for  nine  years  as  in- 
spector of  stay  bolts  for  the  appellant  company.  He  went 
inside  this  boiler,  applied  the  hammer  test  (confessedly  the 
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best  known  mode  of  examination)  to  the  bolts,  and  he  testi- 
fied that  the  engine  left  his  charge  without  a  broken  stay 
bolt  in  the  boiler. 

The  only  question  raised  as  to  his  competency  to  perform 
the  work  was,  it  is  insisted  he  admitted  he  could  not  hear 
perfectly  in  one  ear,  and  that  a  test  by  the  hammer  de- 
pends upon  the  sense  of  hearing.  His  testimony  was  his 
hearing  "  was  not  goo<  but  not  very  bad,  and  was  good 
enough  to  hear  the  sound  made  by  striking  the  end  of  a 
stay  bolt  with  a  hammer  and  determine  whether  the  bolt 
was  sound  or  broken." 

The  evidence  does  not  warrant  an  imputation  of  incom- 
petency or  negligence  to  this  workman. 

The  operation  of  locomotive  CQ^ines  is  necessarily  at- 
tended with  danger  to  those  who  take  employment  to  man- 
age and  control  them.  The  law  does  not  make  railway  com- 
panies insurers  against  such  danger,  but  the  obligation  of  the 
company  is  that  reasonable  care  or  skill  shall  be  exercised 
to  make  and  keep  the  engine  safe. 

Unless  it  is  made  to  appear  by  proof  that  this  obligation 
has  not  been  kept,  liability  to  respond  in  damages  does  not 
attach,  however  serious  and  sad  the  calamity  or  great  the 
affliction  and  loss  of  those  who  suffer  from  it. 

The  judgment  is  reversed  and  the  cause  will  not  be  re- 
manded. 

The  clerk  will  incorporate  in  the  judgments  the  following 
findings  of  facts  in  the  foregoing  case : 

The  court,  upon  consideration  hereof,  doth  find  that  the 
evidence  herein  fails  to  show  the  company  was  guilty  of  the 
negligence  alleged  in  the  declaration  in  respect  of  the  con- 
struction and  keeping  in  repair  said  locomotive  engine 
boiler,  but  that  said  appellant  company  used  due  care  in 
that  behalf. 

And  the  court  doth  further  find,  the  evidence  herein  fails 
to  disclose  what  was  the  cause  of  the  explosion  of  the  boiler 
of  said  locomotive,  and  that  the  cause  of  the  explosion  is 
unknown. 
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Chieago  &  Alton  Bailroad  Company  t.  Minnie  Brandan^ 

Administratrix^  etc. 

Same  t.  Belle  Hastings^  Administratrix^  etc. 

1.  Fellow-Skrvants — Efiffiv-eer,  Brakeman  and  Fireman, — ^The  en- 
gineer, forward  brakeman  and  fireman  in  charge  of  a  locomotive  engine 
are  f  eUow-«ervant8,  and  neither  can  look  to  the  master  for  the  negligenoe 
of  the  other. 

Trespass  on  the  Case.— Death  from  alleged  negligence.  Appeals 
fix>m  the  Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tifton, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1895. 
Reversed  with  findings  of  facts.    Opinion  filed  May  16,  1896. 

Williams  &  Capbn  and  John  E.  Pollock,  attorneys  for 
appellant. 

A  defendant  is  never  liable  for  mere  negligence,  unless 
the  plaintiff  establishes  that  snch  negligence  was  the  cause 
of  the  injury  complained  of;  the  relation  of  cause  and  ef- 
fect must  always  exist  to  create  liability,  and  the  burden  of 
proof,  as  to  this,  is  upon  the  plaintiff.  Morris  v.  Gleason, 
1  111.  App.  510;  I.  &  St.  L.  R.  R.  Co.  v.  Blackman,  68  111. 
117;  Addison  on  Torts,  Sec.  10;  Thompson  on  Negligence, 
p.  1084,  Sec.  2;  Smith  on  Negligence,  *3. 

Even  if  machinery  becomes  dangerous  from  want  of  re- 
pair and  causes  damage,  yet  the  employer  is  not  liable 
therefor  unless  he  either  knew  such  dangerous  condition  in 
time  to  have  prevented  the  injury,  or  by  the  exercise  of 
ordinary  care  would  have  discovered  it  in  time  to  have  pre- 
vented it. 

•  A  railroad  company  is  not  an  insurer  of  the  safety  of  its 
engines  to  its  employes.  It  is  only  bound  to  use  ordinary 
care,  0.  &  A.  R.  R.  Co.  v.  Kerr,  148  111.  605;  Camp  Point 
Mfg.  Co.  V.  Ballon,  71  111.  417;  C.  &  A.  R.  R.  Co.  v.  Rush, 
84  Id.  570;  Weber  Wagon  Co.  v.  Kehl,  139  Id.  644;  Wood 
on  Master  and  Servant,  Sees.  344,  346,  348;  C,  C,  C,  &  St. 
L.  R.  R.  Co.  V.  Selsor,  55  111.  App.  685. 

An  employer  is  only  liable  for  a  defect  or  defects  that 
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would  have  been  discovered  by  the  exercise  of  ordinary 
care  in  time  to  have  prevented  the  injury.  His  liability 
does  not,  in  any  case,  extend  to  what  he  could  or  might  have 
discovered  by  such  exercise.  W.,  St.  L.  &  P.  Ry.  Co.  v. 
Moran,  13  111.  App.  72;  Moody  v.  Peterson,  11  Id.  180;  Bai- 
ley on  Master's  Liability  to  Servant,  p.  16,  note. 

The  master  is  presumed  to  have  discharged  his  duty  to 
provide  suitable  and  fit  instrumentalities  for  the  servant  in 
the  prosecution  of  the  business  he  is  set  to  do.  I.  C.  R.  R. 
Co.  V.  Barslow,  55  111.  App.  203,  and  cases  cited. 

F.  B.MoKbn^nan  and  Kebrick,  Spencbb  &  Bracken,  attor- 
neys for  appellees. 

A  railroad  company  is  bound  to  furnish  safe  machinery 
for  the  use  of  its  employes  and  to  keep  it  ii^  proper  repair. 
O.  &  K  W.  R.  R.  Co.  V.  Swett,  Adm.,  46  111.  197;  Illinois 
Central  R.  R.  Co.  v.  Welch,  52  111.  188;  C.  &  N.  W.  R.  R. 
Co.  V.  Jackson,  55  111.  492. 

A  railroad  company  is  held  to  the  highest  degree  of  dili- 
gence in  regard  to  the  condition  of  its  machinery.  C.  &  A. 
R  R.  Co.  V.  Shannon,  Adm.,  43  111.  238. 

When  the  testimony  is  conflicting,  the  verdict  of  a  jury 
will  not  be  disturbed.    Ibid. 

In  the  absence  of  proof  of  negligence  on  the  part  of  the 
person  injured,  the  jury  may  infer  that  he  was  exercising 
due  care  for  his  safety,  C.  &  A.  R.  R.  Co.  v.  Crowder,  59 
111.  App.  155. 

If  the  employe  is  shown  to  be  a  careful  and  competent 
servant,  it  can  not  be  said  there  is  an  entire  want  of  evi- 
dence of  due  care.  Missouri  Furnace  Co.  v.  Abend,  107  111. 
44;  C,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  111.  272;  C.  R.  &  P. 
R.  R  Co.  V.  Clark,  108  111.  113. 

Mr.  Justiok  Boogs  dkliverkd  the  opinion  of  the  Court. 

The  intestate  of  each  administratrix  in  the  above  styled 
causes  was  killed  by  the  explosion  of  the  boiler  of  a  loco- 
motive engine  of  the  appellant  comjmny. 

Brandau  was  fireman  of  the  engine  and  Hastings  was 
forward  brakeman  of  the  train  which  the  engine  was  di*aw- 
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ing.  The  engineer,  DuBois,  was  killed  in  the  same  explo- 
sion. The  above  cases  are  appeals  from  judgment  against 
the  company  in  favor  of  the  representatives  respectively  of 
the  fireman  and  forward  brakeman.  We  have  filed  an 
opinion  reversing  a  judgment  rendered  in  favor  of  the  ad- 
ministratrix of  DuBois,  the  engineer.    (65  111.  App.  142.) 

All  that  is  said  in  that  opinion  is  applicable  to  the  cases 
at  bar. 

While  we  think  the  evidence  leaves  the  cause  of  the  ex- 
plosion a  matter  of  pure  conjecture,  still  if  it  resulted  from 
the  negligence  of  the  engineer,  DuBois,  as  is  alleged  in  one 
or  more  counts  in  the  declarations  in  these  cases,  there  could 
be  no  recovery  in  favor  of  the  fireman  or  the  forward  brake- 
man. 

It  appears  from  proof  produced  in  behalf  of  the  adminis- 
tratrix the  position  of  the  forward  brakeman  when  the 
train  is  in  motion  is  in  the  cab  of  the  engine  with  the 
engineer  and  fireman. 

They  were  all  in  the  cab  of  the  engine  when  the  explo- 
sion occurred.  Their  usual  duties  brought  them  into  habitual 
association,  and  they  were  charged  with  the  duty  and  had 
opportunity  to  exercise  an  influence,  each  over  the  other, 
promotive  of  due  care  and  caution. 

The  relation  of  fellow-servant  existed,  and  neither  could 
look  to  the  master  to  respond  for  the  negligence  of  the 
other.    I.  C.  R.  R.  Co.  v.  Kerr,  Adm*x,  72  III.  512. 

A  great  number  of  cases  holding  that  an  engineer  and  a 
brakeman  are  fellow-servants  are  collected  on  page  866,  Vol. 
7,  Amer.  &  Eng.  Ency.  of  Law,  and  a  like  collection  of  cases 
holding  the  relation  exists  between  the  engineer  and  fire- 
man will  be  found  on  p.  877  of  the  same  volume  of  the  Ency- 
clopedia. 

The  judgment  in  each  of  the  cases  is  reversed  and  neither 
case  will  be  remanded. 
Chicago  &  Alton  Railroad  Co. 

V. 

Belle  Hastings,  Adm'x. 
The  clerk  will  incorporate  in  the  judgment  the  following 
finding  of  facts : 
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The  court  doth  find  the  evidence  herein  fails  to  show  the 
appellant  company  was  guilty  of  the  negligence  alleged  in 
the  declaration  in  respect  of  the  construction  or  keeping  in 
repair  of  the  said  locomotive  engine  and  boiler  and  that  the 
appellant  used  due  care  in  that  behalf. 

The  court  doth  find  the  evidence  fails  to  disclose  what 
was  the  cause  of  the  explosion  of  the  boiler  of  said  loco- 
motive and  that  the  cause  of  the  explosion  is  unknown. 

The  court  doth  further  find  Grant   Hastings,  appellee 

administratrix'  intestate,  and  the  engineer,  William  L.  Du- 

Bois,  were  at  the  time  of  the  explosion  fellow-servants  of 

the  appellant  company. 

Chicago  &  Alton  Eailroad  Company  ) 

V-  > 

Minnie  Brandau,  Adm'x,  etc.         j 

The  clerk  will  incorporate  in  the  judgment  the  following 
finding  of  facts : 

The  court  upon  consideration  hereof  doth  find  that  the 
evidence  herein  fails  to  show  the  appellant  company  was 
guilty  of  the  negligence  alleged  in  the  declaration  in  respect 
of  the  construction  or  keeping  in  repair  of  the  said  loco- 
motive engine  and  boiler,  but  that  said  appellant  used  due 
care  in  that  behalf. 

The  court  doth  further  find  the  evidence  herein  fails  to 
disclose  what  was  the  cause  of  the  explosion  of  the  boiler  of 
said  locomotive,  and  that  the  cause  of  the  explosion  is 
unknown. 

The  court  doth  further  find  that  Henry  Brandau  and 
William  L.  DuBois,  the  engineer  in  control  of  said  loco- 
motive, were  at  the  time  of  the  explosion  fellow-servants  of 
the  appellant  company. 


William  B.  Hewitt  and  The  Davies  Coal  Co.,  Impleaded 

with  Oliver  Thnrber,  v.  The  Watertown 

Steam  Engine  Co. 

1.  Fixtures— W^7i«n  a  Steam  Engine  is  Not— A  steam  engine  placed 
in  a  coal  mine  for  the  use  of  a  tenant  in  operating  the  mine  and  ho  that 
it  can  be  removed  without  injury  to  the  mine  is  to  be  regarded  as  a  chat- 
tel and  not  as  a  fixture. 
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2.  Same — A  Question  of  Intention. — The  question  as  to  whether  a 
chattel  has  been  attached  to  the  realty  so  as  to  become  a  fixture  depends 
upon  the  intention  of  the  parties  and  is  to  be  determined  by  the  circum- 
stances surrounding  the  case. 

8.  Admissions— B|f  Attachment  Proceedings, — Where  the  question  as 
to  whether  a  steam  engine  is  personal  property,  or  a  fixture  and  part  of 
the  real  estate,  is  in  litigation,  the  fact  that  one  of  the  parties  had  at- 
tached it  as  personal  property  in  a  justice  court,  is  to  be  regarded  as  an 
admission  that  it  was  not  a  part  of  the  realty. 

4.  Chattel  Mobtgaqes — Acknowledgment  by  Foreign  Corporations, 
— An  acknowledgment  of  a  chattel  mortgage  by  a  corporation,  resident 
of  another  State,  may  be  before  any  officer  authorized  by  the  law  of  this 
State  to  take  acknowledgments  of  deeds. 

5.  Same — Acknowledgments — Construction  of  the  Statute.— The  pro- 
visions  of  section  2  of  the  '*  act  to  revise  the  law  in  relation  to  mort- 
gages of  real  and  personal  property,*'  providing  for  the  acknowl- 
edgment of  chattel  mortgages  1^  non-residents  is  to  be  construed  in 
connection  with  the  provisions  of  our  conveyance  act  (R.  S.,  Chap.  90, 
Sec.  20).  Our  law  by  its  own  force  confers  authority  on  a  notary  public 
of  another  State  to  take  acknowledgments  of  chattel  mortgages  when 
the  mortgagor  resides  in  such  other  State,  as  well  as  in  cases  of  convey- 
ance of  real  estate. 

6.  PaACTiOE— 6reneraZ  and  Special  Oyec^iorw.— Where  an  objection 
is  made  to  the  introduction  of  evidence  upon  special  grounds  such 
grounds  must  be  pointed  out;  they  can  not  be  held  back  under  the  cover 
of  a  general  objection  and  presented  for  the  first  time  in  the  Appellate 
Court. 

7.  FAsnisa— Joinder  of  Principal  and  Agent  in  Beplevin^-^An  agent 
or  servant  of  a  corporation  may  be  joined  with  the  company  in  replevin 
aa  well  as  in  trover  or  trespass,  or  in  case  for  a  tort  conmiitted  by  him 
in  the  course  of  his  service  to  the  company. 

BepleviiL — Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1895.    Affirmed.    Opinion  filed  May  16, 189p. 

Williams  &  Capbn,  attorneys  for  appellants,  contended 
that  the  engine,  as  between  appellants  and  appellees,  was 
real  estate  at  the  time  this  suit  was  brought.  Dobschuetz 
V.  HoUiday,  82  111.  371;  Cross  v.  Weare  Commission  Co., 
153  Id.  512;  Kloess  v.  Katt,  40  111.  App.  99;  First  National 
Bank  v.  Adam,  138  111.  483;  Knapp  v.  Jones,  143  111.  375; 
Fifield  V.  First  National  Bank,  148  Id.  163. 

Where  a  chattel  mortgage  is  executed  upon  machinery 'or 
buildings  or  articles  after  they  have  been  so  affixed  to  the 
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realty  as  to  become  a  part  of  it,  and  where  the  lease  does 
not  authorize  a  removal  of  the  thing  attached,  and  where 
such  removal  can  not  be  made  without  injury  to  the  realty 
or  to  the  fixture  itself,  the  agreement  of  the  parties  will  not 
have  the  effect  of  preserving  the  character  of  personalty  in 
the  things  so  attached.  Cross  v.  Weare  Commission  Co., 
153  111.  512. 

The  residence  of  a  corporation  is  where  its  business  is 
done.  Bristol  v.  C.  &  A.  E.  R.  Co.,  15  111.  436;  Bank  of  K 
A.  V.  C.  D.  &  V.  R  R.  Co.,  82  Id.  493;  Pa.  Co.  v.  Sloan,  1 
Brad.  364;  Quincy  Bridge  Co.  v.  Adams  Co.,  88  111.  615; 
Silsbee  v.  Quincy  Hotel  Co.,  80  111.  App.  204;  Mt.piive  Coal 
Co.  V.  Hughes,  45  Id.  566. 

Chattel  mortgages  are  strictly  construed;  when  the  re- 
quirements of  the  statute  are  not  met,  as  to  acknowledg- 
ment and  recording,  they  are  absolutely  void  as  to  third 
parties.  Hammers  v.  Dole,  61  111.  307;  Long  v.  Cockern, 
128  Id.  29;  Forest  v.  Tinkham,  29  Id.  141;  Porter  v.  De- 
ment, 85  Id.  478;  Frank  v.  Miner,  50  Id.  444;  Sage  v.  Brown- 
ing, 51  Id.  217. 

The  tenant  must  remove  trade  fixtures  during  the  term. 
Taylor  on  Landlord  and  Tenant,  Sec.  551;  Donnelly  v. 
Thieben,  9  111.  App.  495. 

Replevin  will  not  lie  for  fixtures  while  still  annexed  to 
the  realty.    Leman  v.  Best,  30  111.  App.  323. 

The  private  agreement  of  the  parties  to  the  sale  of  the 
engine  can  not  change  the  character  of  the  property  so  far 
as  third  parties  are  concerned.  First  National  Bank  v. 
Adams,  138  111.  483;  Dobschuetz  v.  Holliday,  82  111.  371. 

To  constitute  an  estoppel  by  conduct  dU  of  the  following 
elements  must  be  present:  1.  There  must  have  been  a  rep- 
resentation concerning  material  facts.  2.  The  representa- 
tion must  have  been  made  with  knowledge  of  the  facts. 
3.  The  party  to  whom  it  was  made  must  have  been  igno- 
rant of  the  truth  of  the  matter.  4.  It  must  have  been  made 
with  the  intention  it  should  be  acted  upon.  5.  It  must 
have  been  acted  upon.  Fraud,  or  something  tantamount 
thereto,  is  now  the  distinctive  character  of  this  kind  of 


156  Appellate  Courts  op  Illinois. 

Vol.  65.]  Hewitt  v.  Watertown  Steam  Engine  Co. 

.  ' , 

estoppel.    People  v.  Brown,  67  111.  435;  Knapp  v.  Jones, 
143  111.  375,  and  cases  cited. 

Kkreiok,  Spencer  &  Bracken,  attorneys  for  appellee. 

Whether  a  particular  article  is  a  fixture  or  not,  is  a 
mixed  question  of  law  a^d  fact.  Allen  v.  Mooney,  130 
Mass.  165;  Campbell  v.  O'Neil,  64  Pa.  St.  290;  Grand 
Lodge,  etc.,  v.  Know,  27  Mo.  315;  Ewell  on  Fixtures,  94. 

A  question  of  mixed  law  and  fact  is  for  the  jury.  Cook 
V.  Scott,  1  Gilm.  333. 

Chattels  of  the  kind  described  in  the  order,  chattel  mort- 
gage and  bill  of  sale  in  evidence,  are  not  fixtures  and  may 
be  removed.  Conrad  v.  Saginaw  Mining  Co.,  54  Mich.  249; 
Cooper  V.  Johnson,  143  Mass.  108. 

To  determine  whether  or  not  property  is  chattel  or  has 
become  part  of  the  realty,  the  court  will  first  look  to  the 
intention  of  the  parties.  Jones  v.  Ramsey,  3  111.  App.  303; 
Kelley  v.  Austin,  46  111.  156;  Ballou  v.  Jones,  37  111.  95; 
Eaves  v.  Estes,  10  Kan.  314;  Sword  v.  Low,  122  111.  487; 
Andrews  v.  Chandler,  27  111.  App.  103. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin,  brought  by  appellee  against 
appellants  and  Oliver  Thurber,  to  recover  a  steam  engine, 
particularly  described  in  the  aflSdavit.  The  writ  was  duly 
executed,  and  the  property  was,  by  the  sheriff,  delivered  to 
an  agent  of  the  appellee.  The  defendants  pleaded  separ 
rately,  and  the  issues  presented  were  submitted  to  a  jury  for 
trial,  resulting  in  a  verdict  in  favor  of  the  plaintiff. 

A  motion  for  a  new  trial  was  interposed  by  the  defend- 
ants, whereupon  the  plaintiff  dismissed  the  suit  as  to  Thur- 
ber, and  then  the  court  denied  the  motion  for  a  new  trial. 
Judgment  for  the  plaintiff  followed,  from  which  the  pres- 
ent appeal  is  prosecuted. 

The  engine  involved  in  this  case  was  purchased  from  the 
appellee,  and  used  by  the  Benton  Coal  Company  to  operate 
its  electric  mining  plant,  referred  to  in  the  case  of  the  same 
appellants  v.  The  General  Electric  Co.,  which  was  submit- 
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ted  to  us  at  the  May  terra,  1895,  and  recently  decided  (61 
App.  168).  At  that  time  the  Benton  Coal  Company  was  in 
possession  of  the  mining  property,  as  the  lessee  of  the 
Davies  Coal  Company,  by  assignment  from  one  Godfrey. 

The  order  given  for  the  engine  contained  a  provision  that 
the  title  to  the  property  should  remain  in  the  vendor  until 
the  purchase  money  was  all  paid,  with  permission  to  appel- 
lee to  enter  and  take  possession  upon  non-payment,  or  in 
case  the  vendor  should  feel  unsafe  in  respect  to  the  same. 

Afterward,  the  said  Benton  Coal  Company  executed  a 
chattel  mortgage  on  the  engine  to  the  appellee  for  the  pur- 
pose of  securing  the  unpaid  purchase  money,  amounting  to 
six  hundred  dollars,  and  still  later  gave  a  bill  of  sale  for  the 
property  to  the  appellee.  Afterward,  the  Davies  Coal  Com- 
pany took  possession  of  the  mining  property,  including  the 
electric  plant  and  the  engine.  Hewitt,  who  was  president 
and  manager  of  the  latter  company,  had  control  of  the  prop- 
erty from  that  time  forward,  and  upon  demand  made  upon 
him  personally,  and  as  the  president  of  the  Davies  Coal 
Company,  refused  to  surrender  the  engine  to  the  appellee. 

The  question  mainly  argued  in  the  brief  of  the  appellants 
and,  as  we  infer  from  the  record,  upon  the  trial,  was  as  to 
the  ownership  of  the  engine.  The  appellants  insist  that  it 
was  by  the  Benton  Coal  Company  attached  to  the  real  estate 
of  the  Davies  Coal  Company,  and  having  become  a  part  of 
the  realty,  it  belonged  to  the  latter  company,  which  posi- 
tion is  controverted  by  the  appellee. 

We  think  it  very  clear  from  the  proof  that  the  lessee 
company  never  intended  that  it  should  become  part  of  the 
realty. 

This  appears  plainly  from  the  order,  the  chattel  mort- 
gage, and  the  bill  of  sale,  and  as  it  was  placed  there  for  the 
use  of  the  tenant  in  operating  the  lease,  and  as  it  could  be 
removed  without  injury. to  the  soil,  it  is  to  be  regarded  as  a 
chattel.  Sword  v.  Low,  122  111.  487;  Ewell  on  Fixtures,  71- 
72.  It  was  proved  by  the  docket  of  a  justice  of  the  peace 
that  the  Davies  Coal  Company  obtained  a  writ  of  attach- 
ment against  the  Benton  Coal  Company,  and  caused  the 
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same  to  be  levied  upon  the  engine  in  question,  and  after- 
ward, in  the  same  proceeding,  obtained  a  judgment  for 
$102  and  costs,  and  an  order  for  sale  of  the  property.  While 
that  proceeding  was  pending,  the  present  action  of  replevin 
was  commenced,  and  the  property  was  delivered  to  the  ap- 
pellee. The  said  writ  of  attachment  was  placed  in  the 
bands  of  said  Thurber,  as  a  constable,  to  execute,  but  it  ap- 
pears from  the  proof  that  if  he  made  a  proper  levy  he  never 
had  actual  possession  of  the  property,  it  all  the  while  re- 
maining in  the  control  of  Hewitt,  who,  as  already  stated, 
was  the  president  and  manager  of  the  Dairies  Coal  Com- 
pany. The  ground  of  the  attachment  is  not  shown  in  the 
record,  nor  is  it  shown  what  was  the  ground  of  the  attach- 
ment. By  this  attachment  proceeding,  the  appellants  ad- 
mitted as  a  matter  of  record  that  the  property  belonged  to 
the  Benton  Coal  Company,  and  necessarily,  also,  that  it 
was  not  a  part  of  the  realty.  Long  v.  Cockem,  128  IH.  29. 
Without  determining  that  such  admission  is\conclusive,  we 
are  entirely  content,  all  the  facts  being  considered,  with  the 
conclusion  that  the  engine  did  not  become  so  incorporated 
with  the  realty  as  to  pass  thereby  to  the  owner  of  the  soil. 

It  is  argued  that  the  chattel  mortgage  was  invalid  be- 
cause not  acknowledged  before  a  justice  of  the  peace  of  the 
precinct  where  the  property  was  situated.  This  objection 
is  met  by  the  fact  that  the  mortgagor  was  a  corporation 
resident  of  another  State,  in  which  case,  according  to  the 
statute,  the  acknowledgment  shall  be  before  "  any  officer 
authorized  by  law  to  take  acknowledgment  of  deeds." 

It  is  also  urged  in  this  connection  that  the  acknowledg- 
ment was  before  a  notary  public  of  St.  Louis,  Mo.,  and  that 
such  an  officer  has  no  power  for  that  purpose. 

Our  statute  relating  to  conveyances  provides  that  deeds 
may  be  acknowledged  before  a  notary  public  when  the 
acknowledgment  occurs  in  another  State  (Sec.  20,  Ch.  30), 
and  so  also  when  within  this  State.  The  words  above 
quoted,  "  authorized  by  law,"  may  possibly  refer  to  the 
authority  conferred  by  the  law  of  the  place  where  officer 
actS;  so  that  when  an  instrument  appears  acknowledged  in 
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another  State  before  a  notary  public  it  is  necessary,  and  of 
course  sufficient,  to  prove  that  by  the  local  law  the  officer 
had  such  authority.  This  seems  to  be  the  position  of  coun- 
sel for  appellant,  but  we  are  not  prepared  to  approve  it. 
This  provision  of  the  chattel  mortgage  act  is  to  be  con- 
strued in  connection  with  the  quoted  provisions  of  the  con- 
veyance act,  and  the  conclusion  follows  that  our  law,  by  its 
own  force  and  vigor,  confers  authority  on  a  notary  public  of 
another  State  to  take  the  acknowledgment  of  chattel  mort- 
gage when  the  mortgagor  resides  in  such  State,  as  well  as 
in  cases  of  conveyances  of  real  estate. 

If,  however,  this  is  not  a  correct  construction  of  the 
statute,  and  if,  when  such  an  acknowledgment  is  presented 
there  must  be  proof  of  the  law  giving  such  power  to  a  no- 
tary public,  still  in  this  case  we  think  advantage  can  not  be 
taken  of  the  want  of  such  proof,  for  the  reason  that  although 
objection  was  made  to  the  introduction  of  the  mortgage, 
this  particular  ground  was  not  specified.  Had  it  been,  the 
objection  might  have  been  obviated  by  producing  the  statute 
of  Missouri.  Such  an  objection  should  be  pointed  out,  and 
ca^  not  be  held  back  under  the  cover  of  a  general  objection, 
and  presented  for  the  first  time  in  this  court.  But  aside 
from  this,  even  if  the  mortgage  was  not  properly  acknowl- 
edged it  was  good  as  between  the  parties.  Of  course  a  sub- 
sequent purchaser  or  creditor  would  not  be  bound  by  it. 
The  Davies  Coal  Company  does  not  seek  in  this  case  to 
assert  merely  a  lien  by  virtue  of  the  attachment  proceed- 
ings, but  on  the  contrary,  obtained  an  instruction  advising 
the  jury  that  there  was  no  sufficient  proof  of  such  proceed- 
ing, and  that  nothing  of  the  kind  was  to  be  considered. 
Having  thus  repudiated  the  proof  in  the  record  on  that 
point,  it  is  not  in  a  condition  to  ask  that  the  chattel  mort- 
gage be  subordinated  to  the  judgment  in  attachment  nor 
indeed  do  we  undiarstand  that  such  position  is  now  assumed. 
On  the  contrary,  the  position  distinctly  taken  is  that  the 
enp^ine  was  not  a  chattel  and  that  the  appellee  had  no  legal 
claim  which  it  could  assert. 

We  do  not  understand  the  Davies  Coal  Company  was 
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claiming  to  hold  the  engine  by  virtue  of  said  judgment,  or 
in  any  capacity  as  the  mere  creditor  of  the  Benton  Coal 
Company,  but  on  the  contrary  asserted  ownership  because 
the  property  was  attached  to  the  soil  and  therefore  became 
a  part  of  the  realty. 

It  is  suggested  in  the  brief  that  appellant  Hewitt  was  not 
properly  made  a  defendant,  and  that  he  was  entitled  to  a 
verdict  on  the  pleas  of  non  cepit  and  non  detinetj  because 
what  he  did  in  the  way  of  .taking  and  detaining  the  prop- 
erty was  merely  as  the  agent  and  servant  of  the  Da  vies 
Coal  Company,  and  not  in  his  own  behalf  or  on  his  own 
account.  The  act  was  tortious  and  was  avowed  by  him  as 
well  as  by  the  company  of  which  he  was  the  representative. 
We  see  no  reason  why  the  servant  may  not  be  joined  with 
the  company  in  replevin  as  well  as  in  trover  or  trespass,  or 
case  for  a  tort  committed  by  him  in  the  course  of  his  serv- 
ice to  the  company. 

The  judgment  will  be  aflflirmed. 


William  P.  Carlin  v.  Martha  J.  Carlin. 

1.  DivoRCB— Form  of  the  BiU  /or.— The  bill  for  divorce  in  this  case  is 
set  forth  in  the  statement  of  the  case  and  held  sufficient. 

2.  Limitations — Laches  in  Divorce  Cctaes, — Our  statute  of  limitations 
does  not  in  terms  apply  to  proceedings  for  divorce;  in  such  cases  the 
court  will  determine  from  inherent  equitable  principles,  whether  the 
complainant  has  been  guilty  of  such  ladies  as  ought  to  bar  the  relief 
sought. 

8.  Laches. — In  Proceedings  for  Divorce — A  bill  for  divorce  upon  the 
ground  of  habitual  drunkenness  for  a  period  of  two  years,  need  not  be 
exhibited  in  the  court  immediately  upon  the  expiration  of  the  two 
years. 

4.  Divorce — For  Habitual  Drunkenness, — In  a  proceeding  for 
divorce,  it  is  sufficient  if  the  allegations  of  the  bill  show  the  defendant 
to  have  been  guilty  of  habitual  drunkenness  for  two  successive  years 
prior  to  the  institution  of  the  suit,  and  negative  all  imputations  of  con- 
donation  or  laches  if  such  an  inference  arises  from  the  delay  in  invoking 
the  action  of  the  court  or  otherwise  from  the  circumstances  of  the  par- 
ticular case. 
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5.  Alimony — Pendente  Lite. — Alimony  pendente  lite  ought  not  to  be 
granted  unleas  it  appears  that  the  party  is  without  means  to  properly 
present  a  defense  or  that  an  allowance  is  necessary  for  support  pending 
the  proceedin;?.  Where  the  husband  is  complainant,  if  the  wife  has 
means  adequate  for  such  purposes  the  court  should  not,  in  advance  of  a 
hearing  upon  the  merits,  require  him  to  contribute  money  to  her  or  to 
her  counsel. 

Bill  for  Dlrorce. — Appeal  from  the  Circuit  Court  of  Greene  County; 
the  Hon.  George  W.  Herdman,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1895.  Reversed  and  remanded.  Opinion  filed 
May  16,  1896. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  decree  sustaining  a  demurrer  to 
a  bill  in  chancery  for  divorce  and  dismissing  the  bill  at  cost 
of  complain^jot.     The  bill  was  as  follows : 

Your  orat^  William  P.  Carlin,  of  the  county  of  Greene 
and  State  of  Illinois,  respectfully  represents  unto  your 
honor  that  he  is  now,  and  for  more  than  one  year  prior  to 
the  10th  day  of  January,  A.  D.  1895,  and  indeed  during  all 
his  lifetime,  has  been  a  resident  of  said  county  of  Greene 
and  State  of  Illinois.  That  on  the  19th  day  of  July,  A.  D. 
1864,  at  Buffalo,  in  the  State  of  New  York,  he  was  lawfully 
married  to  one  Matilda  J.  Carlin,  the  defendant  hereinafter 
named,  and  from  that  time  until  about  the  1st  day  of  April, 
A.  D.  1889,  he  lived  and  cohabited  with  the  said  Matilda  J. 
Carlin  as  her  husband,  and  during  all  that  time  faithfully 
performed  all  his  duties  and  obligations  as  a  husband, 
patiently  bearing  with  his  said  wife's  faults  and  errors,  and 
striving  to  mako^her  and  his  home  comfortable  and  happy. 

Your  orator  further  represents  unto  your  honor  that  the 
said  Matilda  J.  Carlin,  wholly  regardless  of  her  duty  and 
obligations  as  a  wife,  shortly  after  her  said  marriage  com- 
menced the  excessive  and  habitual  use  of  intoxicatinor 
liquors,  accompanied  by  the  use  of  opium  and  other  nar- 
cotics; and  although  your  orator  used  every  effort  in  his 
power  to  induce  his  said  wife  to  cease  the  use  of  such  in- 
toxicating liquors  and  break  off  the  habit  that  was  growing 
upon  her,  the  said  defendant,  wholly  regardless  of  her  duty 
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as  a  wife,  refused  to  comply  with  the  request  of  your  orator 
to  cease  the  use  of  such  intoxicating  liquors,  but  on  the  con- 
trary^ persisted  in  the  constant  and  excessive  use  of  the  same 
until  the  habit  of  indulging  in  them  became  so  firmly  fixed 
and  her  powers  of  will  so  enfeebled  that  she  apparently  lost 
all  power  to  resist  the  temptation  to  indulge  in  them,  and 
for  more  than  two  years  prior  to  the  said  1st  day  of  April, 
A.  D.  1889,  and  indeed  for  many  years  prior  to  said  last 
mentioned  time,  the  said  Matilda  J.  Carlin  had  been  guilty 
of  habitual  drunkenness;  that  she  had  been  in  an  intoxicated 
condition  alniost  continually  and  had  been  wholly  unfit  to 
attend  to  her  duties  and  discharge  her  obligations  as  a  wife 
during  that  time.  That  while  in  said  condition  she  was 
very  quarrelsome  and  ill-treated  your  orator,  using  toward 
him  insulting,  abusive  language  and  opprobrious  epithets; 
that  at  times  her  denunciations  and  abuse  of  your  orator 
became  so  loud  and  threatening  as  to  attract  the  attention, 
not  only  of  the  family  servants,  but  of  the  neighbors  as  well ; 
that  in  this  condition  she  would  frequently  threaten  to  kill 
your  orator,  and  by  such  conduct  rendered  your  orator's 
condition  intolerable  and  his  life  burdensome. 

That  on  account  of  their  child,  and  from  a  sense  of  pride 
and  respect  for  the  feelings  of  his  wife  and  her  people,  your 
orator  continued  for  a  number  of  years  to  patiently  bear 
with  these  faults  and  failings  on  the  part  of  his  said  wife, 
in  the  hope  that  she  might  be  induced  to  reform  and  break 
off  her  habit  of  excessive  indulgence  in  such  intoxicating 
liquors;  but  instead  of  reforming,  the  conduct  of  the  said 
Matilda  J.  Carlin  became,  in  this  respect,  worse  and  worse, 
until  finally  it  became  unbearable  and  impossible  for  your 
orator  to  longer  live  and  cohabit  with  the  said  Matilda  J. 
Carlin  as  her  husband,  and  on  or  about  the  1st  day  of  April, 
A.  D.  1889,  your  orator  was  compelled  to  withdraw  from 
his  said  wife,  since  which  time  they  have  lived  wholly  sepa- 
rate and  apart. 

Your  orator  further  represents  and  shows  to  your  honor 
that  at  the  time  of  his  said  separation  from  his  said  wife 
j'^oup  orator  was  an  officer  in  the  United  States  army,  in 
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command  at  Fort  Sbennan  in  the  State  of  Idaho,  where  he 
remained  in  such  command  until  in  May  in  the  year  1893, 
when  your  orator  was  promoted  to  the  rank  of  brigadier- 
general,  and  given  the  command  of  the  department  of  the 
Columbia,  with  headquarters  at  Vancouver,  in  the  State  of 
Washington,  where  he  remained  until  he  was  placed  on  the 
retired  list  by  operation  of  law,  November  24,  1893,  and 
that  for  more  than  a  year  after  his  said  retirement,  your 
orator  was  engaged  in  settling  up  his  affairs,  especially  with 
the  government  of  the  United  States. 

Your  orator  further  represents  unto  your  honor  that  on 
account  of  his  military  duties  from  the  said  1st  day  of  April, 
A.  D.  1889,  until  the  24:th  day  of  November,  A.  D.  1893,  and 
on  account  of  the  time  required  in  settling  up  his  said  affairs 
from  said  24th  day  of  November,  A.  D.  1893,  down  to  just 
prior  to  the  institution  of  this  suit,  he  was  unable  to  be  per- 
sonally present  in  this  county  to  attend  to  the  institution 
and  prosecution  of  a  suit  for  divorce  from  his  said  wife,  as 
he  earnestly  desired  and  intended  to  do. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy 
in  the  premises,  except  in  a  court  of  equity,  and  to  the  end 
that  the  said  Matilda  J.  Carlin,  who  is  made  party  defend- 
ant to  this  amended  bill,  may  be  required  to  make  full  and 
direct  answer  to  the  same  by  a  short  day,  to  be  fixed  by  the 
court,  and  that  upon  the  hearing  of  this  cause  your  orator 
may  be  forever  freed  from  the  bonds  of  matrimony  now 
existing  between  him  and  the  said  Matilda  J.  Carlin;  and 
that  your  orator  may  have  such  other  and  further  relief  as 
equity  may  require  and  to  your  honor  shall  seem  meet. 

The  causes  Jor  demurrer  were  as  follows : 

1st.  That  in  and  by  said  bill  the  charge  of  habitual 
drunkenness  is  placed  more  than  two  years  before  the  date 
of  filing  the  bill  of  complaint. 

2d.  That  the  offense  charged  in  said  bill  of  complaint  is 
not  a  legal  cause  for  divorce  under  the  laws  of  the  State  of 
Illinois. 

3d.    That  the  material  matters  alleged  in  the  said  bill  of 
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complaint  are  in  law  and  eqaity  insufficient  to  obtain  the 
relief  asked. 

Upon  petition  of  defendant  and  a  hearing  thereon  the 
court  decreed  the  complainant  should  pay  the  sum  of  $250 
as  alimony  pendente  lite,  ' 

Frank  A.  WnrrESiDE,  attorney  for  appellant. 

The  doctrine  of  requiring  the  husband  to  pay  alimony 
pendente  lite  at  common  law,  rests  upon  the  principle  that 
the  husband,  who  has  all  the  money,  while  the  wife  has 
none,  is  bound  to  furnish  her,  whether  plaintiff  or  defendant, 
with  the  means  for  her  support  and  to  defra)''  her  expenses 
in  the  suit;  for  otherwise  she  would  be  denied  justice. 
Newman  v.  Newman,  69  111.  167;  D'Aquilar  v.  DAquilar, 
1  Hagg.  Ch.  R.  783;  3  Eng.  Eccl.  R.  329-338;  6  Eng.  EccL 
R.  372;  Homes  v.  Homes.  Walker  Ch.  R.  474;  Homes  v. 
Homes,  2  Lee,  90;  Turst  v.  Turst,  2  Lee,  92;  Armstrong  v. 
Armstrong,  35  111.  109;  Logan  v.  Logan,  2  B.  Mont.  142; 
Rose  V.  Rose,  11  Paige  Ch.  166. 

Our  statute  on  this  question  (Sec.  15,  Chap.  40,  R.  S.)  is 
but  a  reiteration  of  the  common  law  doctrine,  recognized 
and  enforced  in  this  State  prior  to  its  enactment.  Putrie  v. 
People,  40  111.  334;  Foss  v.  Foss,  108  111.  579. 

The  discretion  therein  conferred  upon  the  chancellor  is  a 
judicial  discretion,  subject  to  review  on  error  or  appeal. 
Foote  V.  Foote,  22  111.  425. 

**  In  exercising  such  discretion,  especially  in  cases  where 
the  wife  is  defendant,  and  where  the  fact  of  marriage  is  not 
in  controversy,  the  determining  considerations  are  the  neces- 
sities of  the  wife  and  the  financial  ability  and  circumstances 
of  the  husband."  Umlauf  v.  Umlauf,  22  111.  App.  580;  Lane 
V.  Lane,  22  111.  App.  529;  Burgess  v.  Burgess,  25  111.  App. 
525. 

It  must  necessarily  follow  that  when  there  is  a  complete 
absence  of  an  essential  "determining  consideration,"  the 
granting  of  either  alimonj''  pendente  lite,  or  suit  money, 
would  be  an  abuse  of  that  discretion*    Thus,  we  find  that 
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where  the  wife  has  an  adequate  income  to  enable  her  to 
prosecute  or  defend  her  suit,  she  is  not  entitled  to  an  order 
on  her  husband  for  suit  money.  2  Bishop  on  Marriage, 
Divorce  and  Separation,  Sec.  978,  and  numerous  cases  cited 
in  notes  4  and  5. 

Nor  will  she  be  decreed  alimony  pendente  Ute  if  she  has 
sufficient  means  of  her  own  to  comfortably  support  her 
during  the  pendency  of  the  suit  2  Bishop  on  Marriage, 
Divorce  and  Separation,  Sees.  930  and  831,  and  cases  cited  in 
notes.  Poynter's  Marriage  and  Divorce,  Sees.  260  and  261, 
and  cases  cited  in  notes. 

"  If  the  wife  have  a  separate  estate  by  which  she  is  en- 
abled to  prosecute  her  suit  without  such  allowance,  the  court 
will  not  grant  application  until  her  means  are  expended." 
Porter  v.  Porter,  41  Miss.  116. 

If  she  **  had  either  funds  or  credit  sufficient  for  the  pur- 
pose of  her  defense  and  her  present  support,  it  would  have 
been  improper  for  the  court  to  require  her  husband  to  fur- 
nish money  for  such  purposes  j)ending  the  litigation.  Her 
affidavit  does  not  show  such  a  state  of  facts  as  would  require 
the  court  to  make  such  an  order."  Kenemere  v.  Kenemere, 
36  Ind.  330. 

Mask  Meyersteik,  attorney  for  appellee. 

All  causes  for  divorce  in  this  State  are  prescribed  by  the 
statute,  and  a  complainant  asking  for  a  divorce  in  the 
courts  of  Illinois,  must  bring  himself  within  one  of  the  stat- 
utory causes.  Habitual  drunkenness  for  the  space  of  two 
years  prior  to  the  institution  of  the  suit  is  one  of  the 
statutory  causes,  and  courts  must  confine  themselves  to  the 
causes  recognized  in  the  statute.  Harman  v.  Harman,  16 
111.  85. 

The  allowance  of  alimony  to  the  wife  for  her  support 
pending  a  suit  for  a  divorce,  and  to  enable  her  to  maintain 
or  defend  the  suit  under  the  statute,  as  at  common  law,  is 
discretionary,  and  will  not  be  disturbed  by  this  court,  unless 
the  amount  is  so  excessive  as  to  amount  to  an  abuse  of  dis- 
cretion.   Foss  V.  Foss,  100  111.  576. 
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The  court  has  power  to  award  attorney's  fees  and  other 
expenses  in  divorce  causes  and  the  matter  is  largely  in  the 
discretion  of  the  court,  having  in  view  the  wealth  and 
social  standing  of  the  parties.     Blake  v.  Elake^  80  111.  523. 

The  power  to  require  the  husband  to  pay  alimony  jpetidenU 
lite  is  not  affected  by  the  statutory  right  of  the  wife  to 
control  her  separate  property  and  to  enjoy  her  own  earn- 
ings.   Wooley  V.  Wooley,  24  111.  App.  431. 

Mr.  Justiob  Boggs  delivebed  the  opinion  of  the  Coitrt. 

Co^rts  in  equity  have  exclusive  jurisdiction  of  suits  for 
divorce. 

Our  statute  of  limitations  does  not  in  terms  apply  to  such 
proceedings,  and  according  to  the  familiar  doctrine  the  court 
in  such  cases  will  determine  from  inherent  equitable  princi- 
ples whether  the  complainant  has  been  guilty  of  such  laches 
as  ought  to  debar  relief.  13  Amer.  &  Eng.  Ency.  of  Law 
675,  676. 

The  allegations  of  the  bill  reasonably  excuse  complainant's 
delay;  the  relative  position  of  the  parties  has  not  been 
altered  to  the  prejudice  of  the  defendant  by  the  lapse  of 
time,  and  the  delay  in  instituting  the  action  has  not  been 
so  great  within  itself  as  to  warrant  a  court  of  equity  in  re- 
fusing to  entertain  the  bill  and  hear  the  cause. 

The  principal  contention  of  the  appellee  is,  a  bill  for 
divonse  upon  the  ground  the  defendant  has  been  guilty  of 
habitual  drunkenness  for  a  period  of  two  years,  must  be  ex- 
hibited in  the  court  immediately  upon  the  expiration  of  the 
two  years.  We  find  no  warrant  for  this  view  in  the 
language  of  the  statute  or  in  the  reason  or  justice  of  the 
matter,  and  do  not  assent  to  its  correctness. 

It  is  not  necessary  the  complainant  should  institute  his 
suit  instantly  upon  the  expiration  of  the  period  of  two  years 
or  the  day  after,  the  week  after,  month  or  year  or  any  other 
specified  time  after  the  expiration  of  such  period. 

It  is  sufficient  if  the  allegations  of  the  bill  show  the  de- 
fendant has  been  guilty  of  habitual  drunkenness  from  the 
use  of  intoxicating  liquors  for  two  successive  years  prior  to 
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the  institution  of  the  suit  and  negative  all  imputations  of 
condonation  or  laches^  if  an  inference  of  either  arises  from 
the  delay  in  invoking  the  action  of  the  court  or  otherwise 
from  the  circumstances  of  the  particular  case. 

Tested  by  this  rule  the  bill  in  the  c^ise  at  bar  is  in  our 
judgment  good  and  sufficient  to  entitle  the  complainant  to 
a  standing   in  court. 

It  is  stated  in  the  bill  the  defendant  was  also  addicted  to 
the  use  of  opium  and  other  narcotics,  but  the  charge  is  dis- 
tinctly made  the  drunkenness  complained  of  resulted  from 
the  use  of  intoxicating  liquors. 

Alimony  pendetiie  lite  ought  not  to  be  decreed  unless  it 
appears  the  wife  is  without  means  to  enable  her  to  properly 
present  her  defense  or  that  an  allowance  is  necessary  for 
her  support  pending  the  proceeding. 

If  she  has  means  adequate  for  such  purposes  the  court 
should  not,  in  advance  of  a  hearing  upon  the  merits  of  the 
case,  require  the  complainant  to  contribute  money  to  her  or 
to  her  counsel. 

In  the  case  at  bar  the  wife  has  an  income  of  $5,000  per 
year,  and  we  perceive  no  reason  for  requiring  the  complain- 
ant to  pay  to  her  or  her  counsel  any  sum  in  advance  of  a 
determination  of  the  right  of  the  parties  upon  final  hearing. 

The  decree  sustaining  the  demurrer  to  the  bill  and  dis- 
missing the  cause  and  making  an  allowance  of  alimony 
pendente  lite  is  reversed  and  the  cause  remanded  with  direc- 
tion to  the  court  to  overrule  the  demurrer  and  require  the 
defendant  to  plead  to  or  answer  the  bill. 


James  Purefoy  y.  The  People  of  the  State  of  Illinois. 

1.  Tippling  Houses — Keeping  Open  on  Sunday. — In  order  to  con- 
vict a  person  of  keeping  open  a  tippling  house  on  Sunday,  it  must  be 
shown  that  admittance  was  afforded  to  those  who  applied  for  it,  and 
that  they  were  accommodated  with  the  beverages  furnished  at  tippling 
bouses. 

2.  QAMEi—What  18  Not  Sufficient. --The  mere  fact  that  a  person  ob- 
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tained  intoxicating  liquors  -at  a  tippling  house  on  Sunday,  after  he  is 
there  for  another  purpose,  is  not  enough  to  convict  the  proprietor  of 
keeping  open  on  Sunday. 

Indietment,  for  keeping  a  tippling  house  open  on  Sunday.  Error  to 
the  CJounty  Court  of  McLean  Ck>unty;  the  Hon.  C.  D.  Mters,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1805.  Ileversed 
and  remanded.    Opinion  filed  May  16,  1896. 

RowELL,  Neville  &  Lindley,  attorneys  for  plaintiff  in 
error. 

In  order  to  constitute  the  offense  as  charged  in  the  in- 
dictment, the  tippling  house  must  have  been  kept  open  on 
Sunday  to  do  the  same  business  as  ordinarily  done  through 
the  week — to  sell  liquors  to  persons  who  may  desire  to 
purchase. 

A  person  will  beheld  liable  under  the  statute  for  keeping 
open  a  tippling  house  on  Sunday  when  it  is  shown  that  the 
party  charged  with  the  offense  kept  the  house  open  and 
showed  his  willingness  and  readiness  to  sell  beer  on  Sunday 
if  he  sold  but  a  single  glass,  or  if  he  did  not  sell  any.  Kopp 
V.  The  People,  47  111.  327. 

Merely  opening  the  door  of  a  tippling  house  on  Sunday 
would  not  constitute  the  offense  aimed  at;  it  must  be  kept 
open  as  on  week  days  for  tippling  purposes,  to  sell  liqtior  to 
persons  who  want  to  buy.  Patten  v.  City  of  Centralia,  47 
III.  370. 

The  meaning  of  the  statute  is  not  that  the  saloon  must 
be  kept  open  in  the  same  manner  as  it  was  on  week  days 
in  order  to  constitute  the  offense,  but  that  the  object  and 
purpose  for  which  it  shall  be  kept  open  on  Sunday  shall  be 
the  same  as  on  week  days,  for  tippling  purposes.  Kroer  v. 
The  People,  78  111.  294. " 

John  A.  Sterling,  State's  Attorney,  for  defendant  in 
error. 

"  Whoever  keeps  open  any  tippling  house,  or  place  where 
liquor  is  sold  or  given  away,  upon  the  first  day  of  the  week, 
commonly  called  Sunday,  shall  be  fined  not  exceeding 
$200."     Starr  &  Curtis'  Crim.  Code,  Sec.  315,  p.  824. 
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The  only  requirement  under  this  statute  to  constitute  the 
offense  charged  is  to  keep  open  a  tippling  house  on  Sunday, 
so  that  a  person  may  have  access  to  the  liquor  kept  there 
with  the  knowledge  or  consent  of  the  defendant  or  his 
proper  agent.  It  makes  no  difference  how  the  person  hav- 
ing access,  or  the  privilege  of  -access,  may  get  the  liquor, 
whether  he  may  purchase  it  or  have  the  privilege  to  pur- 
chase it,  or  whether  it  be  given  to  him.  The  purpose  of 
the  statute  is  to  prevent  the  use  of  intoxicating  liquor,  and 
drunkenness  on  the  Sabbath  day  as  an  offense  against  pub- 
lic morals.  To  accomplish  this  it  seeks  to  remove  from  the 
path  of  men  this  temptation  of  open  tippling  houses,  by 
making,  in  a  measure  at  least,  such  liquors  inaccessible  on 
that  day.  It  is  not  necessary  to  constitute  the  offense  that 
liquor  be  actually  sold  or  given  away.  If  the  defendant,  or 
his  agent,  is  at  his  place  of  business  ready  and  willing  to 
deal  out  liquor,  or  if  he  offer  facilities  for  getting  it  at  his 
place  of  business  on  that  day  to  those  who  may  desire  it, 
he  has  committed  the  offense  even  though  no  one  calls  for 
it.  Nor  is  it  necessary  to  constitute  the  offense  that  defend- 
ant kept  open  his  place  of  business  as  on  week  days.  Kroer 
V.  The  People,  78  111.  294;  Koop  v.  The  People,  47  111.  327. 

Mr.  Justice  Wall  delivered  the  oi'Inion  of  the  Court. 

The  plaintiff  in  error  was  convicted  of  the  offense  of  keep- 
ing open  a  tippling  house  on  Sunday.  He  has  brought  the 
record  here  and  insists  that  the  evidence  does  not  support 
the  charge.  The  proof  is  in  substance  that  the  witness,  on 
one  occasion,  helped  the  defendant  to  close  up  the  saloon  on 
Saturday  night  after  the  closing  hour  of  eleven  o'clock  and 
that  they  did  not  get  through  until  after  midnight.  On 
that  occasion  the  witness  got  two  drinks  of  beer,  whether 
before  or  after  twelve  o'clock  is  not  shown,  and  he  was 
paid  fifty  cents  for  the  job.  On  another  occasion  some 
months  later  the  same  witness,  by  agreement,  went  to  the 
saloon  on  Sunday  for  the  purpose  of  helping  the  defendant 
make  some  change  in  the  bar  fixtures.  Not  finding  defend- 
ant there  he  went  to  his  residence  on  the  same  lot  and 
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called  him,  when  defendant  opened  the  saloon  and  they 
made  the  intended  changes  in  the  fixtures. 

The  witness  was  permitted  at  that  time  to  help  himself 
to  whatever  he  wanted,  and  was  paid  twenty-five  cents  for 
his  work.  The  following  Sunday  he  went  there  again  by 
arrangement,  to  help  move  the  counter,  and  as  before  he 
got  some  beer  and  was  paid  twenty-five  cents  for  his  woi'k. 
On  the  last  occasion  another  man  was  preseat  and  helped 
with  the  counter  which  was  too  heavv  for  the  witness  and 
defendant  to  handle  without  assistance. 

In  the  case  of  Kroer  v.  The  People,  78  III  294,  the 
Supreme  Court  say: 

"  We  understand  that  a  tippling  house  will  be  kept  open 
on  the  Sabbath  day  within  the  meaning  of  the  statute  when 
it  is  so  kept  that  access  Tm,y  be  had  there  on  the  Sabbath 
day  and  facility  afforded  for  the  obtaining  of  intoxicating 
drinks. 

"  It  is  not  necessary  that  the  house  should  be  kept  open 
in  all  respects,  its  front  door  and  windows,  as  on  work  days. 
It  is  not  material  whether  the  entrance  be  afforded  at  the 
front  door  or  at  a  back  door;  whether  the  door  be  kept 
open  for  admittance,  or  a  closed  door  is  open  for  admission 
on  application;  or  whether  admittance  be  gained  by  a  way 
known  to  the  general  public  or  not. 

^^  It  is  sufficient  that  admittance  be  afforded  to  those  who 
apply  for  admission  and  that  they  are  there  accommodated 
with  the  beverages  furnished  at  a  tippling  house." 

Applying  the  principle  to  be  deduced  from  the  above 
quotation  we  think  the  evidence  in  this  record  fails  to  sup- 
port the  verdict.  On  neither  of  the  occasions  was  the  saloon 
opened  for  the  purpose  of  dispensing  drink.  The  mere  fact 
that  the  witness  obtained  liquor  there  after  he  had  gone  in 
for  another  purpose  is  not  enough.  Nor  is  it  material 
whether  what  he  drank  was  in  part  pay  for  what  he  did,  of 
which  there  is  no  proof.  The  offense  charged  is  not  the 
selling  or  giving  of  liquor  in  a  tippling  house  on  Sunday — 
but  keeping  open  a  tippling  house  on  that  day — that  is, 
admitting  persons  there  for  the  purpose  of  tippling. 
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Here  all  that  was  done  was  to  admit  the  witness  for  the 
purpose  of  doing  certain  work,  and  there  is  no  reason  to 
suppose  that  there  was  any  intended  evasion  of  the  statute. 

There  was  no  "  keeping  open  "  within  the  statute.  The 
judgment  will  be  reversed  and  the  cause  remanded. 


William  Nnnes  and  J.  Smith  Lomilino  t.  C.  Howard 
Bussell  and  Alpheus  E.  Lyon^  Partners. 

1.  Pbomissory  "Notes— Alteration  of  Indorsement— Where  the 
payee  of  a  promissory  note,  before  maturity,  made  an  indorsement  upon 
it  to  tbe  effect  that  he  had  sold  a  portion  of  it  to  the  plaintiff,  and 
authorized  a  bank  to  collect  and  pay  over  such  portion  without  re- 
course <m  him,  and  before  suit  the  plaintiff  struck  out  all  the  indorse- 
ment  except  the  words  "without  recourse**  and  the  signature  of  such' 
payee,  it  was  held  that  in  this  condition  the  note  must  be  regarded  as 
being  transferred  to  the  plaintiff  after  maturity. 

Assumpsit,  on  promissory  note.  Error  to  the  Circuit  Court  of  Mor- 
gan County;  the  Hon.  Ctrus  Epler,  Judge,  presiding.  Heard  in-  this 
court  at  tiie  November  term,  1805.  Affirmed.  Opinion  filed  May  16, 
1896. 

Owen  P.  Thompson  and  Geo.  W.  Smith,  attorneys  for 
plaintiffs  in  error,  contended  that  appellees  took  the  note 
with  notice.  Crooker,  the  payee  and  assignor  of  the  note, 
was  a  stranger  to  them,  but  they  knew  that  he  was  an  agent 
for  the  sale  of  a  patent  right;  they  made  no  inquiries  of  the 
maker;  they  had  no  occasion  to.  Taylor  v.  Atchison,  54 
111.  196;  Smith  v.  Munrich,  21  111.  App/323. 

One  who  receives  a  note  under  circumstances  which  should 
induce  a  prudent  man  to  inquire,  takes  it  subject  to  any 
equities  between  prior  parties.  Prins  v.  South  Branch  Lum- 
ber Co.,  20  111.  App.  236. 

Morrison  &  Worthington,  attorneys  for  defendants  in 
error,  contended  the  judgment  should  be  affirmed,  for  the 
reason  plaintiff  in  error  has  furnished  no  sufficient  abstract; 
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citing  Mailers  v.  Crane  Elevator  Co.,  57  111.  App.  283;  Lake 
V.  Lower  et  al,  30  111.  App.  500;  Vocke  v.  Peters,  58  III. 
App.  338;  Woven  Cord  Bed  Spring  Co.  v.  Coxedge,  50  111. 
App.  334;  Florez  v.  Brown,  37  111.  App.  270;  Hanchett  v. 
Riverside  Dis.  Co.,  15  111..  App.  57. 

The  abstract  as  made  must  be  taken  as  presenting  all  the 
points  the  plaintiff  in  error  relies  upon.  Railway  Co.  v. 
Wolf,  137  111.  360;  Wabash  Railway  Co.  v.  Smith,  58  IlL 
App.  419;  Aylesworth  V.  Moore,  Id.  569. 

Mb.  Justice  Wall  dblivebed  the  opinion  of  the  Coijet. 

This  was  assumpsit  on  a  promissory  note  executed  by  the 
plaintiffs  in  error  to  H.  D.  Crocker,  and  by  him  indorsed  to 
defendants  in  error.  The  note  was  for  the  sum  of  $500, 
dated  February  15.  1893,  due  six  months  thereafter. 

The  defendants,  by  their  plea,  denied  the  assignment  of 
the  note  and  also  filed  special  pleas,  alleging  that  the  note 
was  indorsed  to  the  plaintiffs  after  maturity,  and  that  the 
consideration  for  which  it  was  given  had  wholly  failed.  On 
trial  by  jury  there  was  a  verdict  for  plaintiffs  for  $335,  and 
a  motion  for  new  trial  having  been  denied,  judgment  was 
rendered  for  the  plaintiff  according  to  the  verdict  to  reverse 
which  this  writ  of  error  is  prosecuted. 

It  appears  that  the  note  was  made  by  the  defendants  as 
alleged  and  delivered  to  said  Crocker,  the  payee,  and  that 
before  the  maturity  thereof  he  delivered  it  to  the  plaintiffs 
with  the  following  indorsement  upon  it : 

May  24, 1893. 

This  is  to  certify  that  I  have  this  day  sold  to  Russell  & 
Lyon  three  hundred  and  eighty-five  dollars  ($385)  of  the 
within  note  and  interest  on  same  from  this  date,  and  author- 
ize the  Jacksonville  National  Bank  to  collect  same  and  turn 
over  said  share  to  Russell  &  Lyon  without  recourse  to  me. 

H.  D.  Cbooker. 

This  was  intended  to  be  in  payment  of  $385  then  owing 
by  him  to  the  plaintiffs. 

The  note  was  thereupon  placed  in  the  bank  for  collection. 
After  it  had  matured  it  was  taken  out  of  the  bank  and 
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placed  in  the  hands  of  an  attorney  to  be  sued  upon,  and, 
probably  at  his  suggestion,  but  with  the  consent  and  in  the 
presence  of  Crooker  and  one  of  the  plaintiffs  representing 
the  firm,  all  of  the  indorsement  was  stricken  out  except — 
"  without  recourse  to  me — H.  D.  Crooker,"  and  it  was  in 
this  condition  when  the  suit  was  brought.  It  may,  there- 
fore, be  regarded  as  being  assigned  and  transferred  to  the 
plaintiffs  after  maturity.  At  least  the  defendants  could  not 
object  to  that  view  of  it.  We  deem  it  not  necessary  to  con- 
sider what  rights  the  plaintiffs  acquired  by  the  original 
indorsement  which  did  not  purport  to  transfer  the  whole 
but  only  a  part  of  the  note. 

Did  the  defendants  establish  their  defense  of  a  total  fail- 
ure of  consideration  i 

It  appears  the  consideration  was  a  written  contract  by 
which  the  payee,  Crooker,  sold  to  the  defendants  the  ri^ht 
to  vend  a  certain  patent  invention  within  certain  territory, 
and  the  defense  seems  to  be,  if  anything,  that  the  machine 
was  not  salable  at  the  price  fixed  by  the  contract,  because 
other  parties  were  selling  by  virtue  of  contracts  from  Crooker 
at  lower  prices. 

It  does  not  appear  that,  by  the  contract  in  question,  the 
defendants  had  the  exclusive  right  to  sell,  nor  that  Crooker 
therein  agreed  that  others  should  not  sell  at  lower  prices. 
There  was  no  failure  of  the  consideration,  that  is,  no  total 
failure,  but  at  most  only  a  partial  failure.  £ut  it  is  diffi- 
cult to  see  how  even  a  partial  failure  is  shown  by  the  proof. 

There  appears  to  be  no  breach  of  warranty  nor  any  fraud 
in  the  making  of  the  contract.  The  utmost  shown  by 
defendants,  as  shown  by  the  testimony  in  the  abstract,  is, 
that  after  the  making  of  the  contract,  arid  after  defendants 
found  that  other  parties  were  selling  for  less  than  the  mini- 
mum price  fixed  in  their  contract,  they  complained  to 
Crooker  about  it  and  he  would  do  nothing;  afterward  he 
said  he  would  protect  them  in  sales  for  less  than  the  price 
fixed;  and  that  they  afterward  bought  three  machines 
from  Crooker's  agents  at  lower  prices.  What  he  said  after 
the  contract  had  been  made  was  voluntary  merely  and  could 
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not,  in  any  event,  affect  what  had  already  transpired,  and, 
conceding  that  it  might  bind  him  as  to  subsequent  transac- 
tions, which  we  do  not  think  it  necessary  to  determine, 
there  is  no  proof  that  more  than  three  sales  were  made  at 
lower  prices,  and  the  damages  therefor  would  be  but  trifling. 

The  real  trouble  seems  to  be  that  the  defendants  entered 
into  an  arrangement  which  did  not  sufficiently  protect  them 
under  the  conditions  that  thereafter  appeared,  and  they 
probably  had  an  exaggerated  idea  of  the  selling  value  of  the 
machine.  Perhaps,  also,  they  over-estimated  their  ability  as 
canvassers  and  salesmen — or  under-estimated  the  difficulties 
of  a  business  with  which  fhey  were  not  familiar. 

In  such  case  they  have  onlj'^  their  own  improvidence  or 
want  of  judgment  to  blame  for  the  result. 

They  can  not  claim  the  consideration  totally  failed — nor 
is  there  anything  very  definite  upon  which  to  estimate  the 
extent  of  the  partial  failure,  if  any  such  there  was. 

By  the  verdict  of  the  jury  they  were,  however,  relieved 
of  a  very  substantial  portion  of  the  note.  As  to  this,  the 
plaintiffs  made  no  complaint  below,  and  have  not  assigned 
cross-errors  here. 

No  complaint  is  made  in  the  brief  as  to  the  rulings  of  the 
court  on  the  admission  of  evidence  or  the  giving  of  instruc- 
tions. We  find  nothing  in  the  record  of  which  plaintiflfs  in 
error  may  justly  complain,  and  therefore  the  judgment  will 
be  affirmed. 
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1.  Master  and  SERVxvr—Duty  of  the  Master.— The  master  is  not 
bound  to  provide  machinery  or  appliances  or  place  of  service  which  are 
absolutely  safe.  The  law  imposes  upon  him  only  the  obligation  to  use 
reasonable  and  ordinary  care,  skiU  and  diligence  in  f  urnisliing  suitable 
and  sufficient  machinery,  appliances  and  place  of  service. 

2.  IHOTRUcmoNS— JVoi  to  Supplement  the  Appeals  of  Counsel.— It  is 
proper,  in  a  general  way,  to  adv'so  the  jury  of  the  considerations  to  be 
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regarded  in  weighing  testimony,  among  which  are  the  interest,  bias 
or  feeling  of  witnesses  from  whatever  cause,  but  care  should  be  taken 
not  to  single  out.  or  specially  refer  to  any  particular  witness,  or  set  of 
witnesses,  when  by  so  doing  the  court  will  merely  supplement  an 
appeal  of  counsel  that  has  passed  the  limit  of  fairness. 

3.  SAXR^Duty  of  the  Trial  Court. — The  trial  court  should  not  hesi- 
tate to  take  the  matter  of  instructions  in  its  own  hands,  pruning  and 
rejecting  those  presented,  so  far  as  necessary,  to  give  the  jury  a  plain 
and  concise  view  of  the  issues  and  the  legal  principles  involved  without 
argument  and  without  repetition. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Circuit  Ck>urt  of  Fulton  County;  the  Hon.  Jefferson  Orr,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1895.  Reversed 
and  remanded.     Opinion  filed  May  16,  1896. 

Daniel  Abbott  and  John  A.  Gbay,  attorneys  for  appel- 
lant. 

In  a  case  where  the  evidence  is  conflicting,  each  partj''  has 
a  right  to  have  the  jury  clearly  and  accurately  instructed 
as  to  the  law  of  the  case.  In  such  a  case,  the  fact  the  law 
is  accurately  stated  on  one  side,  will  not  obviate  errors  in 
those  given  for  the  other  party.  I.  C.  R.  R.  Co.  v.  Maffitt, 
67  111.  431;  Davis  v.  Cobb,  11  111.  App.  587;  Geneva  v.  Pe- 
terson, 21  111.  App.  454;  P.,  D.  &  E.  Ry.  Co.  v.  Ilardwick, 
48  111.  App.  562;  Brown  v.  Monson,  51  111.  App.  488;  Smithy 
V.  People,  142  111.  117;  Halloway  v.  Johnson,  129  111.  3(59;' 
8.  &  L.  Co.  V.  Kankakee,  128  111..  177;  Brownlee  v.  Alexis, 
39  111.  App.  142;  Simpson  v.  Kincaid,  34  111.  App.  523;  Roby 
v.  Murphy,  27  111.  App.  395;  S.  &  C.  Mill  Co.  v.  Thomas, 
27  111.  App.  137;  Boyd  v.  Yerkes,  25  111.  App.  528;  C.  &  W.  I. 
R.  R.  Co.  v.  White,'  26  111.  App.  586;  Fernandes  v.  McGin- 
nis,  25  111.  App.  165;  Wichert  v.  Stafford,  25  111.  App.  218; 
L.  S.  ife  M.  S.  R.  R  Co.  V.  Elson,  15  111.  App.  83;  P.,  D.  & 
E.  R.  R.  Co.  V.  Wagner,  18  111.  App.  598;  Am.  Ins.  Co.  v. 
Crawford,  89  111.  62. 

In  a  case  where  the  evidence  is  very  evenly  balanced,  it  is 
essential  that  the  instructions  be  accurate.  Craig  v.  Miller, 
133  111.  300;  Wilbur  v.  Wilbur,  129  III.  392;  C.,^B.  &  Q.  R. 
R.  Co.  V.  Flint,  22  111.  App.  502. 

In  a  case,  close  in  its  facts,  all  instructions  should  state 
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the  law  correctly.    C,  S.  F.  &  C.  Ry.  Co.  v.  Bentz,  38  111. 
App.  486;  T.,  St.  L.  &  K.  C.  R.  R.  Co.  v.  Cline,  135  111.  48. 

Where  the  evidence  is  unsatisfactory,  the  instructions 
must  be  accurate,  Leman  v.  Best,  30  111.  App.  324;  Hoopes- 
ton  V.  Eads,  32  111.  App.  78. 

Where  the  evidence  is  conflicting,  and  the  case  one  which 
appeals  strongly  to  the  sympathy  of  the  jury,  the  instruc- 
tions must  be  accurate  and  clear.  C,  M.  &  St.  P.  Ry.  Co. 
V.  Mason,  27  111.  App.  450. 

An  instruction  which  calls  particular  attention  to  some 
particular  part  of  the  evidence  is  erroneous.  The  People  v. 
Brumback,  24  III.  App.  501;  McEntyre  v.  Thompson,  14  111. 
App.  554;  Dunlap  v.  Clark,  25  111.  App.  573;  C.  &  N.  W.  R. 
R.  Co.  V.  Snyder,  117  111.  376;  Sanders  v.  People,  124  111. 
218;  Phoenix  Ins.  Co.  v.  La  Pointe,  118  111.  384;  Dapuis  v. 
C.  &  K  W.  Ry.  Co.,  115  III.  97;  Aultman  v.  Connor,  25  111. 
App.  654;  C,  M.  &  St.  P.  R.  R.  Co.  v.  Kreuger,  23  111.  App. 
639;  Lohler  v.  Miller,  21  111.  App.  557. 

Where  the  evidence  is  insufficient  to  warrant  a  verdict  for 
the  plaintiff,  the  court  should  so  instruct  the  jury.  Span- 
nagle  v.  C.  &  A.  R.  R.  Co.,  31  111.  App.  461;  Kolb  v.-  Sand. 
Ent.  Co.,  36  111.  App.  422;  Edward  v.  Hushing,  31  111.  App. 
226;  Breitenberger  v.  Schmidt,  38  111.  App.  169;  C.  &  A.  R. 
R.  Co.  V.  Adler,  129  111.  339;  Purdy  v.  Hall,  134  111.  299. 

A  jury  are  not  justified  in  finding  a  verdict  against  the 
great  weight  of  the  evidence.  C.  &  A.  R.  R.  Co.  v.  Means, 
48  111.  App.  397;  Starne  Coal  Co.  v.  Ryan,  48  111.  App.  216; 
Coats  V.  Merwin,  48  III.  App.  466;  F.  C.  K  G.  Ry.  Co.  v. 
Butler,  48  111.  App.  301;  L.  S.  F.  Co.  v.  Rakowski,  54  111. 
App.  213. 

Where  a  careful  consideration  of  the  evidence  convinces 
the  court  that  it  ought  not  to  have  been  regarded  by  the 
jury  as  sufficient  to  warrant  a  verdict  for  appellee,  the  ver- 
dict will  be  set  aside.  Parr  v.  Hellyer,  52  111.  App.  286; 
City  of  Peoria  v.  Walker,  47  111.  App.  183;  Com'l  Ins.  Co.  v. 
Scammon,  123  111.  604. 

Where  the  verdict  is  not  sustained  bv  the  weiffht  of  the 
evidence,  judgment  will  be  reversed.     T.  H.  &  I.  R.  R.  Co. 
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V.  Tuterwiler,  16  III.  App.  197;  C.  &  A.  R.  R.  Co.  v.  Barber, 
15  111.  App.  630;  Jacksonville  Gas  &  C.  Co.  v.  Barber,  16 
111.  App.  206. 

Where  the  verdict  is  so  manifestly  contrary  to  the  evi- 
dence as  to  show  that  it  must  have  been  the  result  of  pas- 
sion, prejudice  or  sympathy,  it  is  the  duty  of  courts  to 
reverse  such  judgment.  Lake  Shore  &  M,  S.  Ry.  Co.  v. 
Kuhlman,  18  111.  App.  222.  / 

Gkant  &  Chiperfield,  attorneys  for  appellee,  contendeil 
that  where  it  appears  from  all  of  the  evidence  in  the  case 
that  justice  has  been  done,  a  new  trial  will  not  be  granted 
for  a  refusal  of  instruction.  Elam  v.  Badger,  23  111.  498; 
Smith  V.  Shultz,  1  Scam.  490;  Leigh  v.  Hodges,  3  Scam.  15. 

Inaccurate  instructions  are  not  always  ground  for  re- 
versal of  judgment,  where  other  instructions  correctly  stat- 
ing the  law  are  given.  Milling  v.  Hillenbrand,  156  111.  310; 
C.  &  A.  R.  R.  Co.  V.  Mathews,  153  111.  268. 

An  error  which  results  in  no  injury,  is  not  ground  for  a 
new  trial.  Hair  v.  Barnes,  26  111.  App.  580;  Gray  Bros.  v. 
Kittle,  56  m.  App.  302. 

When  the  court  is  satisfied  that  the  jury  have  not  been 
misled  by  an  instruction,  the  judgment  will  not  be  reversed. 
East  St.  Louis  Ry.  Co.  v.  Allen,  54  111.  App.  32. 

When  there  is  evidence  tending  to  prove  a  fact,  that  is 
enough  to  warrant  an  instruction  proceeding  upon  that 
hypothesis.  Missouri  F.  C.  v.  Abend,  107  111.  44;  Eames  v. 
Rend,  105  HI.  506. 

And  this  without  regard  to  the  weight  or  preponderance 
of  the  evidence.    Cook  Co.  v.  Harnes,  108  111.  151. 

An  instruction  may  be  regarded  as  based  on  evidence, 
where  there  is  any  evidence  on  which  it  may  rest,  however 
slight,  although  the  preponderance  of  the  evidence  is  the 
other  way.  Millenken  v.  Marlin,  66  111.  13;  Chicago  v. 
Scholten,  75  111.  468;  Chicago  W.  D.  Ry.  Co.  v.  Mills,  105 
IlL  63;  Thompson  v.  Duflf,  119  111.  226. 

When  all  of  the  instructions  taken  together  properly 
present  the  law  of  the  case,  they  are  sufficient,  although  one 
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of  them,  considered  apart,  might  be  reg«arded  as  inac- 
curate. Walker  v.  Collier,  37  111.  362;  Northern  L.  P.  Co., 
V.  Binninger,  70  111.  571;  Hayden  v.  Henderson,  21  111.  App. 
299;  Wiggins  F.  Co.  v.  Reddig,  24  HI.  App.  260;  Hunter  v. 
Harris,  29  111.  App.  200. 

One  instruction  of  doubtful  construction  may  be  cured  by 
others  that  are  correct.  Chicago  v.  McDonough,  112  111. 
85;  Latham  v.  Roach,  172  111.  179;  People  v.  XJtica  Cement 
Co.,  22  111.  App.  159;  Anderson  v.  Donaldson,  32  111.  App. 
404;  Bell  v.  The  People,  ^7  111.  461. 

An  instruction  may  be  refused  when  it  is  in  substance 
embodied  in  other  instructions  given.  Brant  v.  Gallup,  111 
111.  487;  Thompson  v.  Duff,  119  111.  226;  C.  &  E.  R.  R.  Co. 
V.  Holland,  122  111.  461;  C,  M.  &  St.  Paul  Ry.  Co.  v.  Krue- 
ger,  124  111.  457;  Daegling  v.  111.  Vault  Co.,  33  111.  App. 
341;  McNulta  v.  Lockridge,  32  111.  App.  341. 

A  new  trial  will  not  be  granted  on  the  ground  that  the 
vei'dict  is  against  the  weight  of  evidence,  unless  the  verdict 
is  necessarily  wrong;  where  there  is  a  conflict  in  it,  it  is  for 
.the  jury  .to  weigh  it  and  decide  according  to  the  balance. 
Green  v.Chicago,  97 III  370;  Gwirdbn  v.  Corbit, 87  111.  272; 
Smith  V.  McCarthy,  33  111.  App.  176;  Anderson  v.  Dezonia, 
29  111.  App.  491;  Vorhees  v.  Bo  veil,  29  111.  App.  487. 

Where  the  evidence  fairly  supports  the  verdict,  it  will  not 
be  disturbed.  Keith  v.  Frick,  47  111.  272;  Feeley  v.  Thew- 
lis,  25  111.  App.  587. 

The  greater  number  of  witnesses  may  be  on  one  side  and 
the  greater  weight  on  the  other.  Bishop  v.  Busse,  69  111. 
403;  C.  &  R.  I.  R.  R.  Co.  v.  McKean,  40  111.  218. 

It  is  not  error  to  refuse  a  peremptory  instruction  for  the 
jury  to  find  for  the  defendant,  where  there  is  evidence  tend- 
ing to  establish  the  facts  necessary  and  sufficient  to  sustain 
a  verdict.     N.  Syrup  Co.  v.  Carlson,  155  111.  210. 

The' master  owes  to  his  servant  the  duty  of  furnishing 
him  a  reasonably  safe  place  to  work,  and  negligence  in. the 
discharge  of  that  duty  on  the  part  of  the  master,  because 
of  which  the  servant  is  injured  when  in  the  discharge  of  his 
duties,  and  he  at  the  time  using  ordinary  care  for  his  own 
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safety,  renders  the  master  liable  to  respond  in  damages. 
N.  Syrup  Co.  v.  Carlson,  47  III.  App.  178;  155  111.  215;  May- 
hen  V.  Sullivan  Mining  Co.,  76  Me.  100;  Chicago  Drop 
Forge  Co.  v.  Van  Dorn,  149  111.  337;  Pullman  P.  Car  Co.  v. 
Laack,  143  111.  242. 

The  question  of  negligence  can  not  be  measured  by  any 
fixed  rule.  Each  case  must  be  tested  by  its  own  peculiar 
facts.    C.  &  A.  Ky.  Co.  v.  Kelley,  29  111.  App.  659. 

When  a  defendant  submits  the  question  of  negligence  to 
the  jury,  by  an  instruction,  he  will  be  estopped  on  appeal, 
or  error,  from  claiming  that  there  was  no  proof  of  negli- 
gence.   Con.  Coal  Co.,  St.  Louis,  v.  Haenni,  146  111.  614. 

The  law  will  imply,  and  infer  notice  of  any  defect  which, 
by  the  use  of  ordinary  car^,  might  have  been  known  to  the 
master.    Con.  Coal  Co.,  St.  Louis,  v.  Haenni,  146  111.  614. 

The  assumption  by  the  servant  of  risks  resulting  from 
negligence  of  his  fellow  servants,  is  subject  to  the  implied 
undertaking  of  the  master,  that  he  will  use  all  reasonable 
care  to  furnish  safe  premises,  machinery  and  appliances. 
Wood's  Law  of  Master  and  Servant,  Sections  329  and  416; 
P.  C.  &  St.  L.  Ey.  Co.  V.  Adams,  105  Ind.  151;  Con.  Coal 
Co.  V.  Haenni,  146  111.  623. 

One  good  count  sustains  a  general  verdict.  Cribben  v. 
Callaghan,  67  111.  App.  544;  156  111.  649. 

If  the  plaintiff  alleges  two  or  more  acts  of  negligence  as 
producing  the  one  injury  complained  of,  he  is  bound  to 
prove  but  one;  he  is  not  bound  to  prove  all;  he  may  recover 
on  proof  of  one  of  them.  Weber  Wagon  Co.  v.  Kehl,  139 
lU.  644, 

Mr.  Justice  Wall  deliverbd  tub  opinion  of  thk  Court. 

This  was  an  action  on  the  case. 

The  declaration  alleged  in  substance  that  the  plaintiff  was 
employed  by  the  defendant  to  attend  upon  a  certain  blast 
furnace  used  for  the  purpose  of  melting  iron;  that  plaintiff 
was  unaware  of  the  dangers  of  such  work,  and  that  the 
defendant  negligently  failed  to  provide  plaintiff  with  a  rea- 
sonably safe  place  wherein  to  perform  his  work,  in  that  the 
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room  where  plaintiff  necessarily  worked,  was  not  properly 
or  sufficiently  ventilated,  whereby  plaintiff,  being  so  igno- 
rant of  the  dangers,  inhaled  such  a  quantity  of  gas  and  fumes 
emitted  by  the  said  furnace,  that  he  was  overcome  and  ren- 
dered unconscious,  and,  in  consequence,  sustained  perma- 
nent injury. 

The  plea  of  not  guilty  was  interposed,  and  upon  a  trial  by 
jury,  the  plaintiff  recovered  a  verdict  for  §2,500,  upon 
which,  after  refusing  a  new  trial,  the  court  rendered  judg- 
ment, from  which  the  defendant  has  prosecuted  an  appeal. 

It  appears  that  the  plaintiff  had  been  at  work  some  five 
days  only,  when  he  received  the  injury  complained  of.  His 
duty  in  part,  was  to  charge  the  cupola  by  putting  in  the 
proper  quantity  of  coke  and  iron  after  the  fire  had  been 
started  and  the  blast  put  on.  In  this  he  was  assisted  by 
another  man,  who  had  been  there  some  time  before,  and 
who  gave  him  such  instruction  as  he  had  about  the  method 
of  doing  the  work.  He  had  been  annoyed  some  by  smoke 
and  vapor  emitted  when  the  door  was  opened  to  put  in  or 
renew  a  charge,  and  it  had  made  him  cough  some,  but  he 
was  not  seriously  affected  by  it  until  the  day  in  question, 
when  he  was  overcome  and  had  to  be  carried  from  the 
place.  He  was  unconscious  for  some  minutes  and  claims  to 
be  still  suffering  from  the  effects  of  the  gas  inhaled  on  that 
occasion. 

His  theory  is,  that  the  room  had  not  sufficient  means  of 
ventilation,  especially  when  the  wind  was  from  the  west, 
and  that  this  caused  the  suffocation  complained  of.  It  seems 
that  he  was  verv  seriouslv  affected,  and  that  there  is  reason 
to  believe  his  injury  is  permanent. 

There  is  no  doubt  that  more  or  less  gas  escapes  when  the 
door  is  opened  while  the  cupola  is  in  blast,  and-  while  it  is  a 
source  of  discomfort,  in  a  greater  or  less  degree,  to  all  who 
may  be  in  the  room,  yet  it  appears  no  serious  consequences 
had  occurred  to  any  one  else  during  the  time  the  works  have 
been  in  operation,  some  eight  or  nine  years.  On  the  occa- 
sion in  question,  he  was  shoveling  coke  into  the  cupola,  and 
Eoberts,  who  was  working  with  him,  was  weighing  iron 
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which  was  to  ba  put  in. also,  when  he  called  to  Koberts  to 
help  him.  Koberts  took  his  place  with  the  shovel  and  he 
sat  down  by  the  door. 

After  Koberts  had  been  so  engaged  for  some  fifteen  or 
twenty  minutes,  plaintiff  said  in  effect  that  he  could  not 
stand  it,  and  just  then  another  employe  came,  and  observ- 
ing that  plaintiff  was  sick,  they  took  him  away.  It  would 
seem,  from  the  statement  of  Koberts,  that  there  was  con- 
siderable smoke  in  the  room,  but  that  he  suffered  no  serious 
inconvenience  from  taking  plaintiffs  place,  though  after  he 
had  so  assisted  in  taking  the  plaintiff  away,  he  did  not  go 
back,  another  employe  being  sent  to  finish  the  charge.  No 
doubt  it  was  a  very  hot  place,  and  that  there  was  a  good 
deal  of  smoke  and  gas,  but,  according  to  the  defendant's 
theory,  the  plaintiff's  injury  was  due  to  the  fact  that  his 
lungs  were  over-sensitive  from  an  attack  of  grippe  or  pneu- 
monia only  a  few  months  before,  and  that  he  was  not  there- 
fore fit  to  work  in  such  a  place,  though  it  was  not  danger- 
ous or  very  uncomfortable  to  a  man  of  sound  lungs. 

It  was  also  shown  by  the  testimony  of  Koberts  and  an- 
other witness  that  plaintiff  was  a  very  quick  and   rapid 
worker,  from  which  the  inference  is  drawn,  by  defendant,  * 
that  this  may  to  some  extent  account  for  what  occurred. 

Some  six  witnesses,  including  Koberts,  were  called  by 
plaintiff  to  give  their  experience  and  observation  as  to  the 
amount  of  gas  and  smoke  thrown  out  when  the  cupola  was 
being  charged,  and  while  they  all  say  it  was  quite  consider- 
able, yet  their  testimony  creates  the  impression  that  it  was 
no  more  than  an  ordinary  man  could  endure  without  risk. ' 

More  than  twice  that  number,  called  by  the  defendant, 
gave  their  experience  to  the  effect,  that  though  frequently 
about,  and  some  of  them  doing  the  work  plaintiff  had  done, 
they  were  not  unpleasantly  affected,  though  they  would 
notice  some  smoke  and  gas  at  times. 

The  proof  offered  by  defendant  was  that  the  cupola  and 
the  room,  including  the  means  of  ventilation,  were  con- 
structed in  the  same  manner  in  all  respects  as  in  other  works 
of  that  general  character,  and  that  those  who  were  familiar 
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with  such  furnaces  saw  no  reason  to  condemn  this  in  any- 
particular. 

The  case  is,  in  substance,  that  the  defendant's  blast  furnace 
was  properly  constructed  and  ecpiipped,  judging  by  the 
methods  of  construction  and  equipment  generally  in  vogue; 
that  during  the  time  it  had  been  in  operation,  some  nine 
years,  no  trouble  had  been  experienced  of  the  nature  here 
involved;  that  there  had  been  no  serious  inconvenience  suf- 
fered by  those  previously  employed  in  the  capacity  named; 
that  even  on  the  occasion  when  the  plaintiff  suffered  as  he 
alleges,  the  man  who  came  to  his  relief,  and  linisbed  in  part 
what  he  began,  was  not  much  affected,  and  thinks  he  could 
have  tolerated  the  smoke  and  gas  without  risk.  In  what 
respect  has  nis^ligence  been  established  as  against  the  de- 
fendant ?  We  are  unable  to  see  how  the  finding  can  be 
sustained,  in  view  of  the  whole  proof.  There  is  really  no 
particular  conflict  in  the  evidence,  but  it  is  rather  a  question 
as  to  what  is  the  fair  and  just  conclusion  to  be  drawn  from  it. 

The  work  plaintiff  undertook  was  hard  and  disagree- 
able, especially  while  the  cupola  was  in  blast  and  charges 
were  being  made  and  renewed,  a  period  of  some  two  hours 
each  day,  but  the  unpleasant  features  of  it  were  apparent. 
It  is  not  shown  that  the  defendant  knew  or  had  reason  to 
suppose  that  the  plaintiff  was  not  sufficiently  strong  to 
endure  it  without  risk,  nor  perhaps  was  the  plaintiff  so 
aware  or  mindful  that  he  was  unusually  sensitive  to  the 
influence  of  gas  and  smoke  as  probably  he  was. 

Yet  there  was  no  mystery  about  the  work-^-no  hidden 
danger  that  the  employers  should  have  called  to  the  atten- 
tion of  the  employe.  Any  one  could  see  what  was  there. 
When  the  plaintiff  imdertook  the  service  he  assumed  the 
ordinary  peril  and  hazard  apparently  incident  thereto; 
the  evidence  fails  to  show  that  he  suffered  from  anv  othei', 
or  that  in  any  substantial  degree  the  defendant  neglected 
its  duty  in  that  behalf. 

With  reference  to  the  matter  of  instructions,  it  is  proper 
to  say  that  too  many  were  given  on  each  side.  The  entire 
series  covers  some  ten  or  more  pages  of  tbe  abstract.    There 
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is  much  repetition,  and  much  that  is  unnecessary  and  some- 
what argumentative,  as  well  as  some  want  of  clearness. 

In  the  eleventh  |or  plaintiff  there  is  an  unfair  suggestion 
that  the  testimony  of  the  employes  of  defendant  may  have 
been  warped  and  perverted  because  of  such  relationship. 
There  is  nothing  in  the  proof  that  would  seem  to  warrant 
the  suggestion. 

In  their  zeal  counsel  should  not  go  to  undue  lengths,  as  is 
too  often  done  in  denouncing  witnesses  testifying  for  the 
other  side,  and  when  that  course  is  resorted  to,  the  court 
should  not  further  it  or  approve  it  by  instructions. 

It  is  proper  in  a  general  way  to  advise  the  jury  of  the 
considerations  to  be  regarded  in  weighing  testimony,  among 
which  are  the  interest  or  bias  or  feeling  of  witnesses  from 
whatever  cause,  but  care  should  be  taken  not  to  single  out 
or  especially  refer  to  any  particular  witness  or  set  of  wit- 
nesses, when  by  so  doing  the  court  will  merely  supplement 
an  appeal  of  counsel  that  has  passed  the  limit  of  fairness. 
Phoenix  Ins.  Co.  v.  LaPointe,  118  llL  384. 

The  court  should  not  hesitate  to  take  the  matter  of 
instructions  in  its  own  hands,  pruning  and  rejecting  those 
presented,  so  far  as  necessary  to  give  the  jury  a  plain  and 
concise  view  of  the  issues  and  the  legal  principles  involved 
without  argument  and  without  repetition. 

We  are  of  opinion  that  the  motion  for  new  trial  should 
have  been  granted.  The  judgment  will  be  revelled  and 
the  cause  remanded* 


F.  J.  Fitzwilliam  v.  J.  S.  Travis. 

1.  Corporations— LiaWZi^y  of  the  Promoters  Before  the  Organizor 
turn  is  Complete. — Wlien  one  is  induced  to  subscribe  for  stock  in  a  cor- 
poration  which  fails  to  complete  its  organization,  he  may  recover  the 
money  paid  by  him  for  sach  stock  from  the  promoters  of  the  corporation, 
or  from  any  of  them  to  whom  he  pays  his  money. 

2.  Samb — Persons  Receiving  Money  Must  Have  Authority. — In  order 
to  hold  the  promoters  of  an  abortive  corporation,  it  must  be  shown  that 
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the  person  receiving  the  money  sought  to  be  recovered  was  authorized 
to  receive  it  for  the  corporation,  and  that  he  in  fact  did  so  receive  it. 

AsBumpsit,  for  money  had  and  received.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Alfred  Sample^  Judge,  presiding. 
Heard  in  this  court  at*  the  November  term,  1895.  Reversed  and  re- 
manded.   Opinion  filed  May  16, 1896. 

Weltt  &  Sterling,  attorneys  for  appellant. 

The  stock  was  never  paid  for,  and  even  if  it  had  been 
paid  for,  nnless  the  money  had  been  paid  to  Fitzwilliam,  or 
for  his  use,  he  would  not  be  liable.  1  Thompson's  Com.  on 
Law  of  Corp.,  Sec.  449;  Burnside  v.  Dayrell,  3  Exch.  224; 
6  English  Railway  Cases,  62;  92  L.  J.  (Exch.)  46. 

Neither  the  secretary  nor  the  treasurer  of  the  company 
had  authority  to  sell  the  stock  in  question  and  collect  for 
the  same.  4  Thompson's  Com.  on  Law  of  Corp.,  Sees.  4097, 
4715,  4716;  Loan  Ass'n  v.  Ruhl,  55  111.  App.  65. 

The  treasurer  of  the  said  corporation  was  not  prima  fa^,ie 
the  proper  person  to  collect,  but  to  preserve  and  dispose  of, 
under  the  orders  of  his  superiors,  the  funds  after  they  are 
collected.    4  Thompson's  Com.  on  Law  of  Corp.,  Sec.  4715, 

A.  E.  DeManoe,  attorney  for  appellee,  contended  that 
the  rule  is  established  in  England  that  a  plaintiff,  having 
paid  his  money  for  shares  in  a  concern  which  never  came 
into  existence,  or  a  scheme  which  was  abandoned  before  it 
was  carried  into  execution,  has  paid  it  on  a  consideration 
which  has  failed,  and  may  recover  it  back  as  money  had 
and  received  to  his  use,  unless  he  can  be  shown  to  have  con- 
sented to  or  acquiesced  in  the  application  of  the  money 
which  the  directors  have  made.  Bradford  v.  City  of  Chi- 
cago, 25  111.  423. 

In  Walstab  v.  Spotteswood,  15  Meeson  &  Welsby,  p.  515, 
a  case  where  the  stock  of  a  corporation  had  been  sold  and 
then  the  corporation  abandoned,  it  was  held  that  the  action 
for  money  had  and  received  would  lie  against  a  member  of 
the  managing  committee,  to  recover  back  the  money  paid, 
although  the  money  was  not,  in  fact,  paid  to  such  member. 
Under  this  authority,  the  common  law  action  for  money 
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had  and  received  is  joint  and  several  against  those  actively 
participating  in  the  concern,  whose  action  induced  the  pay- 
ment of  the  money,  as  in  this  case.  Walstab  v.  S|3otteswood, 
25  M.  &  W.  515;  Nockells  v.  Crosby  et  al.,  3d  B.  &  C.  814; 
Kempson  v.  Sanders,  13  Eng.  C.  L.  321;  Tboinp.  OflF.  Corp. 
148;  Ashpitl  v.  Sercombe,  5  Exch.  174;  6  Ky.  &  Canal  Cas. 
224;  Ward  v.  Lord  Londesborough,  12  C.  B.  254;  VoUans  v. 
Fletcher,  1  Exch.  20;  Chaplin  v.  Clark,  4  Exch.  402. 

The  directors'  minute  book  is  proper  evidence  against  de- 
fendant.   Ashpitl  V.  Sercombe,  5  Exch.  174. 

It  is  directly  contrary  to  all  the  testimony  in  this  record 
to  assume  that  Schureman  was  unwarranted  in  selling  the 
five  shares  of  stock  to  appellee;  but  assume  for  a  moment 
that  he  acted  without  authority,  yet  the  defendant  would 
still  be  liable  under  the  familiar  rule  of  law  and  equity,  that 
he  who  places  it  in  the  power  of  another  to  defraud  a  third 
must  bear  the  loss  resulting  from  such  fraud.  Yeck  v. 
Crumm,  122  111.  267;  Marshall  v.  Ender,  20  111.  App.  312; 
Calhoun  v..Lipp,  20  111.  App.  414. 

Me.  Justiob  Wall  delivebkd  the  opinion  of  thb  Court. 

The  appellee  brought  an  action  of  assumpsit  against  ap- 
pellant and  W.  H.  Schureman  to  recover  money  alleged  to 
have  been  paid  to  them  as  officers  of  a  corporation  which 
was  never  organized.  Service  was  had  on  appellant  only. 
He  pleaded  to  the  declaration  and  upon  trial  by  j  ury  the  issues 
were  found  for  plaintiff  and  the  damages  assessed  at  $530. 
From  the  judgment  rendered  upon  that  verdict  a  new  trial 
having  been  denied  this  appeal  is  prosecuted.  It  appears 
from  the  evidence  that  appellant  and  Schureman  and  three 
other  persons  agreed  to  form  a  corporation  for  the  purpose 
of  building  electric  light  plants,  water  works  and  other 
such  improvements  in  cities.  The  capital  stock  was  fixed 
at  $50,000  of  which  appellant  and  Schureman  subscribed 
$15,000  each,  and  the  residue  was  subscribed  by  the  other 
three. 

A  certificate  of  incorporation  was  issued  by  the  secretary 
of    state;    the    subscribers  held  a   stockholders '  meeting, 
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adopted  by-laws,  elected  themselves  directors,  and  by  the 
directors  the  appellant  was  elected  president  and  Schure- 
man  was  elected  secretary.  No  money  was  paid  on  the 
subscription  of  stock  and  the  certificate  of  incorporation 
was  not  recorded.  The  stock  '  was  divided  into  five 
hundred  shares  of  $100  each  and  the  by-laws  provided  that 
one-half  of  the  stock  should  be  preferred  and  the  holder 
thereof  should  be  guaranteed  a  dividend  of  ten  per  cent  per 
annum  and  no  more.  Such  dividend  and  the  operating 
expenses  to  be  first  paid.  The  other  half  of  the  stock  was 
to  receive  no  dividend  until  after  the  expenses  and  dividend 
OQ:  preferred  stock  had  been  paid.  On  the  2d  of  February, 
1893,  and  while  all  the  stock  was  still  held  by  the  original 
subscribers,  as  far  as  shown  by  the  books,  the  directors  held 
a  meeting  at  which  it  was  resolved  that  the  preferred  stock 
should  be  sold  upon  payments,  to  be  made  by  installments 
of  twenty-five  per  cent,  each  thirty  days  until  fully  paid,  and 
that  the  corporate  attorney  be  instructed  to  prepare  "  a 
proper  contract  of  guaranty  to  be  signed  by  the  common 
stockholders  to  purchasers  of  preferred  stock."  At  and 
before  this  Schureman  was  a  banker  doing  business  at  Nor- 
mal, some  two  miles  from  Bloomington,  which  was  to  be  the 
place  of  the  office  of  the  corporation,  and  the  books  and 
seal  of  the  corporation  were  kept  by  him  at  his  bank. 

Appellant,  as  president,  signed  some  blank  certificates  of 
stock,  common  and  preferred,  so  that  they  might  be  issued 
when  the  proper  time  came.  This  was  done,  as  he  says,  to 
save  the  necessity  of  Schureman  coming  to  Bloomington, 
to  obtain  his  signature.  It  does  not  appear  that  any  cer- 
tificates of  stock  were  filled  out  of  an  earlier  date  than  Feb- 
ruary 2,  1893,  or  that  all  subscribed  for  were  ever  prepared 
or  signed. 

The  company  had  some  business  in  view  and  took  some 
steps  toward  securing  contracts  in  the  line  of  its  intended 
operations,  but  as  already  stated,  no  money  was  paid  in  on 
the  stock. 

On  the  3d  of  February,  1893,  the  appellee,  who  had  a 
sum  on  deposit  with  Schureman,  called  at  the  bank  and 
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spoke  of  bis  desire  to  invest  another  sum  of  money  in  some 
good  and  safe  way. 

Scbureman  told  him  that  the  preferred  stock  of  this 
company  would  be  an  excellent  thing  for  him,  that  a  divi- 
dend of  ten  per  cent  on  it  would  be  guaranteed  by  the  com- 
mon stockholders  and  advised  him  to  take  it. 

Appellee  said  he  would  consider  it,  and  returned  on  the 
6th,  and  then  said  he  would  invest  six  hundred  dollars  in 
the  stock,  and  laid  down  the  money  for  it,  to  which  Scbure- 
man replied  that  he  could  not  give  him  the  papers  then,  but 
would  give  him  a  certificate  of  deposit  in  his  bank  for  the 
money,  to  which  appellee  assented,  and  a  certificate  of  deposit 
was  prepared  and  handed  to  him,  and  he  was  told  to  return 
on  Wednesday,  two  days  later,  w^hen  the  guaranty  would 
be  ready.  Appellee  returned  on  the  day  named.  Scbure- 
man then  handed  him  a  certificate  of  six  shares  of  stock, 
and  he  proffered  the  certificate  of  deposit,  but  Scbureman 
said,  "  No  you  keep  it  until  you  get  the  contract,'*  referring 
to  the  guaranty,  which  he  said  would  be  ready  in  about  ten 
days.  Some  ten  days  later,  the  appellee  went  back  and 
was  put  off  with  the  excuse  that  the  parties  had  not  all 
signed,  but  the  contract  would  be  ready  in  another  week  or 
ten  days.  Appellee  went  back  two  or  three  times.  Still 
all  the  parties  had  not  signed,  as  Scbureman  told  him.  On 
the  6th  of  April  he  said  to  Scbureman  that  he  would 
perhaps  need  one  hundred  dollars  of  the  money,  and  wished 
to  know  whether  he  could  reduce  his  subscription  to  that 
extent.  Scbureman  said  it  could  be  done,  and  paid  him 
that  amount,  which  was  credited  on  the  certificate  of  deposit 
and  gave  him  a  certificate  for  five  ahares  of  stock  dated 
that  day,  in  lieu  of  the  former  certificate  which  was  then 
surrendered. 

Appellee  again  inquired  when  the  guaranty  contract 
would  be  ready,  and  Scbureman  replied  in  a  few  days,  when 
appellee  said,  ^'  This  is  not  business;  you  promised  it,  and  I 
want  you  to  take  this  certificate  and  get  me  the  contract; " 
but  Scbureman  again  declined  to  take  it,  and  put  him  off 
with  the  promise  that  he  would  get  the  guaranty  in  a  short 
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time.  Appellee  went  away  retaining  the  certificate  of  de- 
posit,  and  the  certificate  of  stock,  and  did  not  ag;ain  see 
Schureman,  who  suspended  business,  and  made  an  assign- 
ment for  the  benefit  of  his  creditors  about  five  weeks  later. 
It  does  not  appear  the  appellant  or  any  of  the  other  stock- 
holders knew  anything  about  the  transaction  between  ap- 
pellee and  Schureman,  or  that  the  latter  nisAe  any  attempt 
to  obtain  a  contract  of  guaranty,  or  that  a  form  for  such  a 
contract  had  been  prepared  as  ordered  at  the  meeting  of 
February  2d. 

The  corporation  did  not  proceed  to  the  transaction  of  any 
business,  and  in  August,  1893,  formal  surrender  of  the 
<;harter  was  made.  Whatever  indebtedness  had  been  in- 
curred and  whatever  contracts  it  had  undertaken  were 
assumed  by  individuals,  some  of  them  stockholders,  and 
thus  the  corporation  ceased  to  exist,  if,  indeed,  it  ever  had 
any  legal  existence. 

For  the  present  purpose,  we  may  assume  the  law  to  be  in 
effect  as  stated  by  appellee,  that  when  one  is  induced  to 
subscribe  for  stock  in  a  corporation  which  fails  to  com- 
plete its  organization,  he  may  recover  the  money  paid  in 
by  him  for  such  stock  from  the  promoters  of  the  corpora- 
tion or  from  any  of  them,  to  whom  he  pays  his  money  for 
such  purpose.  The  projectors  of  an  abortive  scheme  ought 
to  bear  the  burden  so  incurred,  and  when  the  money  of  a 
plaintiff  has  been  so  used,  he  would  have  a  right  to  recover, 
or  if  it  is  paid  to  one  or  more  who  assume  the  right  to  fur- 
nish the  stock,  they  at  least  would  be  responsible. 

And  so  assuming,  the  question  is  whether  the  money  paid 
by  appellee  to  Schureman  was  also  paid  to  appellant. 

It  was  not  paid  to  appellant  alone,  for  he  never  saw  it  or 
knew  anything  of  it;  and  he  can  not  be  made  to  answer 
for  it,  unless  it  was  paid  either  to  the  corporation  or  to  him 
and  Schureman,  through  the  latter  acting  for  him. 

Schureman  was  not,  as  shown  by  the  record,  authorized  to 
receive  any  money  for  the  corporation,  and  he  seems  to  have 
been  alive  to  that  fact;  but  conceding  that  he  was,  by 
the  action  of  the  appellant  and  the  other  promoters,  clothed 
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with  such  apparent  authority  that  they  should  not  be  per- 
mitted to  repudiate  his  action,  the  definite  and  ultimate  in- 
quiry is,  what  really  took  place  between  him  and  appellee  ? 
Was  there,  as  between  them,  a  payment  by  the  latter  to  him 
in  a  representative  capacity  for  the  corporation  or  the  ap- 
pellant, or  was  he  merely  holding,  in  his  personal  capacity 
as  a  banker,  the  money  of  appellee  until  the  transaction 
could  be  completed  and  perfected  by  the  delivery  of  the 
promised  contract  of  guaranty  ?  As  we  have  seen,  he  had 
convinced  the  appellee  that  the  investment  was  desirable, 
because  a  written  guaranty  of  ten  per  cent  dividends  would 
be  signed  by  the  common  stockholders,  whose  names  were 
given  and  who  were  deemed  responsible. 

This  was  an  important,  and  indeed  indispensable)  feature  of 
the  proposed  transaction.  We  can  not  believe  that  appellee 
would  have  been  willing  to  invest  his  money  without  it.  It 
was  a  part  of  the  understanding  that  he  was  to  have  it,  and 
it  seems  clear  beyond  all  doubt  that  neither  of  them  sup- 
ix)sed  the  transaction  would  be  complete  until  it  was 
famished.  Hence  we  find  that  all  the  while  Schureman 
was  unwilling  to  take  up  the  certificate  of  deposit  until 
that  was  done. 

He  knew  that  this  was  necessary,  and  we  are  satisfied  that 
though  appellee  repeatedly  asked  for  it,  and  was  ready  and 
anxious  to  give  up  his  certificate  of  deposit,  still  he  had  no 
purpose  to  part  with  his  money  until  he  got  it. 

He  had  repeatedly  extended  the  time  within  which  it  was 
to  be  furnished.  Whenever  Schureman  was  in  default,  it 
was  open  to  appellee  to  withdraw  from  the  negotiation  for 
that  reason,  and  it  was  only  by  his  consent  that  the  time 
was  extended.  The  last  extension  was  on  the  6th  of  April, 
and  then  Schureman,  in  response  to  appellee's  urgent  com- 
plaint, said  the  guaranty  would  be  ready  in  a  few  days. 
Appellee  did  not  see  him  again,  although  the  bank  was 
open  until  May  15th.  The  guaranty  was  never  prepared, 
and  though  a  period,  which  could  hardly  be  designated  by 
the  term  "  a  few  days,"  elapsed  before  the  bank  suspended, 
the  appellee  did  not  again  call  for  it. 
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As  the  guaranty  was  never  prepared,  and  as  the  time 
within  which  it  was  to  be  furnished  had  expired,  Schure- 
man  could  not  complain  of  appellee.  He  could  not  ask  him 
to  perform  their  agreement,  or  to  make  athends  for  not 
doing  so.  Had  appellee  called  on  Schureman  within  a  rea- 
sonable time  after  the  last  extension,  he  might  have  insisted 
upon  performance,  but  he  did  not,  and  the  natural  con- 
clusion is,  that  he  had  Avearied  of  the  matter,  and  had 
concluded  to  drop  it.  We  find  that  though  on  all  previous 
extensions  he  called  promptly  on  time,  in  the  last  instance  be 
suffered  five  weeks  to  pass  without  giving  the  subject  any 
further  attention. 

Schureman  had  no  right  to  do  what  he  was  proposing  to 
do — that  is  to  say,  he  was  not  authorized  to  receive  money 
for  the  company. 

He  evidently  knew  that,  for  he  made  no  effort  to  get  the 
guaranty.  Either  this,  or  he  was  merely  managing  the 
affair  so  as  to  keep  the  money  in  his  bank,  which  was  then 
probably  in  a  failing  condition. 

If  he  obtained  the  guaranty  he  would  have  to  account  for 
the  money  to  the  company. 

He  kept  the  matter  to  himself,  and  no  intimation  of' it 
was  suffered  to  reach  the  other  stockholders. 

The  appellee  after  so  long  delay  should  have  suspected 
that  there  was  something  wrong.  After  a  delay  of  two 
months,  within  which  he  had  been  repeatedly  disappointed 
in  getting  the  guaranty,  which  could  have  been  obtained 
without  delay,  if  at  all,  he  permitted  his  money  to  remain 
in  Schureman's  hands  upon  another  promise,  to  be  performeil 
within  a  few  days,  for  more  than  a  month  longer,  when  the 
crash  came.  If  he  supposed  Schureman  was  really  the  rep- 
resentative of  others,  he  had  no  right  to  tolerate  the  un- 
business-like  methods  of  which  he  complained  so  much  and 
then  hold  those  others  responsible  for  the  result.  "We  can 
reach  but  one  conclusion,  which  is  that  he  must  be  regarded 
as  a  mere  depositor. 

This  view  of  the  matter  is  fatal  to  his  claim  as  against 
the  appellant. 
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It  is  unnecessary,  therefore,  to  examine  the  various  errors 
alleged  as  to  the  admission  or  rejection  of  evidence,  or  the 
giving  or  refusing  of  instructions. 

Should  the  case  be  again  tried,  and  the  evidence  appear 
in  substance  as  now,  it  will  be  proper  for  the  court  to  direct 
a  verdict  for  defendant. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


F.  M.  Boberts,  Administrator^  v.  Eflle  Tnnnell. 

1.  Statctb  op  ILaaT ATiovB— Defense  o/—Pter«onaZ.— The  defense  of 
the  statute  of  limitations  is  pensonal  to  the  party  against  whom  the 
cause  of  action  is  charged  or  relief  sought,  or  who  has  some  legal  estate 
in  the  suhject-matter  to  he  affected,  which  he  may  ordinarily  interpose 
or  waive  as  he  sees  fit. 

2.  Admixisteator— FFTiere  J^  la  His  Duty  to  Plead  the  Statute,— 
An  administrator  represents  only  the  personal  property  belonging  to  the 
estate,  and  creditors  and  distributees  entitled  to  share  in  the  disposition 
of  it  or  its  proceeds;  and  in  his  representative  capacity,  as  trustee  of 
such  property  for  such  perscsns,  it  is  his  duty  to  interpose  the  presump- 
tions and  positive  limitations  of  the  law  *'  agtiinst  claims  presented  for 
allowance  and  coming  within  his  purview.'* 

8.  Same— IFAcr«  He  Can  Not  Plead  /if.— Where  the  claim  is  not  pre- 
sented for  allowance  against  the  estate  or  to  be  paid  in  whole  or  part  out 
of  any  property  or  fund  then  in  or  which  might  come  to  the  hands  of 
the  administrator  or  be  represented  by  him,  but  by  a  foreclosure  proceed- 
ing to  which  he  becomes  a  party  on  his  own  application  and  by  which 
it  is  sought  to  enforce  what  had  been,  and  unless  the  statute  was  right- 
fuUy  pleaded  still  was,  a  valid  first  lien  upon  specific  real  estate,  against 
the  owners  by  inheritance,  all  of  whom  were  made  parties,  but  were 
not  personally  liable  for  the  mortgage  debt,  the  administrator  can  not 
plead  the  statute  of  limitations. 

4.  Same — Where  He  2s  Not  a  Necessary  Party »— In  a  proceeding  to 
foreclose  a  mortgage  upon  land  of  a  deceased  mortgagor  where  the 
premises  are  worth  less  than  the  amount  of  the  debt,  and  where  there 
can  be  no  decree*  for  any  deficiency  in  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  to  be  paid  out  of  the  personal  estate,  the  adminis- 
tratcH*  is  not  a  necessary  p^rty* 

Mortgage  Foreclosure.— Appeal  from  the  Circuit  Court  of  Greene 
County;  the  Hon.  George  W.  Herdman,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1805.  Decree  affirmed.  Opinion 
filed  May  16,  1896. 
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Mark  Mbyerstein,  attorney  for  appellant,  contended  that 
appellant,  as  administrator,  had  not  only  the  right  to  set  up 
in  his  amended  answer  the  statute  of  limitations  as  a  de- 
fense In  bar  to  this  proceeding,  but  it  was  his  duty  so  to  do. 
McCoy  V.  Morrow,  18  111.  519;  Unknown  Heirs,  etc.,  v. 
Jonathan  H.  Baker,  Adm.,  23  111.  484. 

The  defendant  in  a  bill  in  chancery  may  set  up  and  rely 
on  the  bar  of  the  statute  of  limitations  by  answer.  Pierce 
V.  McClellan,  93  111.  245;  Borders  et  al.  v.  Murphy,  78  111. 
81;  Nichols  v.  Padfield  et  al.,  77  111.  253. 

Where  an  action  upon  a  promissory  note  is  barred  by  the 
statute  of  limitations  no  foreclosure  can  be  had  of  a  mort- 
gage, given  to  secure  the  payment  of  it.  SchiflFerstein  v. 
Allison,  123  111.  662;  Marsh  v.  Mayers  et  aL,  85  111.  177. 

Henry  T.  Rainey,  attorney  for  appellee. 

The  statute  of  limitations  is  a  personal  plea.  Emory  v. 
Keighan,  94  111.  546. 

An  administrator  may,  if  he  desire,  pay  a  barred  debt.  13 
Am.  ife  Eng.  Ency.  of  Law,  178. 

An  administrator  may  pay  a  barred  debt  without  being 
required  to  take  advantage  of  the  statute.    Id.  707. 

The  plea  of  the  statute  of  limitations  is  one  of  those  de- 
fenses which  a  debtor  may  not  desire  to  make,  and  an  ad- 
ministrator ought  not  to  be  permitted  to  make  a  defense, 
which  the  debtor,  if  living,  might  not  desire  to  make.  "  The 
law  allows  a  man  to  be  honest,  and  to  pay  his  own  debts, 
and  the  law  does  not  compel  him  to  resort  to  this  defense, 
nor  can  others  do  it  for  him."  *Id.  (note),  Sheilds  v.  Schriff, 
124  U.  S.  351. 

Mr.  Presiding  Justice  Pleasants  delivered  the  opinion 
OF  THE  Court. 

This  was  a  bill  filed  by  appellee  on  January  11,  1895, 
against  the  heirs  of  decedent  to  foreclose  a  mortgage  of 
real  estate  executed  by  him  to  secure  the  payment  of  his 
note  to  her  of  February  4,  1878,  and  due  at  two  years  from 
its  date. 
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Allen  died  June  5,  18S7,  intestate  and  without  descend- 
ants. Ho  administration  was  granted  upon  his  estate  until 
August  23,  1894,  when  letters  were  issued  to  appellant. 
On  March  5,  1895,  upon  his  own  application,  he  was  made  a 
party  defendant  to  the  bill  and  filed  an  ans\ver  together 
with  a  plea  of  the  statute  of  limitations.  The  plea  having 
been  set  down  for  hearing  and  held  insufficient,  he  obtained 
leave  to  withdraw  it  and  amended  his  answer  by  setting  up 
therein  the  same  defense;  to  which  exception  was  sustained 
and  he  elected  to  stand  by  it.  The  case  was  regularly  dis- 
posed of  as  to  the  heirs  by  defaults  taken  as  to  some  and 
appointment  of  guardians  ad  litem  and  their  answers  and 
replications  thereto  iiled  as  to  the  others;  and  upon  a  hear- 
ing on  the  defaults,  pleadings  and  proofs  a  decree  passed, 
finding  the  amount  due  to  be  $1,894.33,  ordering  its  pay- 
ment by  the  heirs,  or  in  default  thereof  a  sale  of  the  mort- 
gaged premises  and  foreclosure,  in  the  usual  form;  from 
which  the  administrator  took  this  appeal. 

Whether  he  had  the  right  to  plead  the  statute,  is  the  only 
question  in  the  case. 

It  is  understood  that  this  defense  is  personal  to  the  party 
against  whom  the  cause  of  action  is  charged  or  relief 
sought,  or  who  has  some  legal  estate  in  the  subject-matter 
to  be  affected;  which  he  may  therefore  ordinarily  interpose 
or  waive  as  he  sees  fit.  A  debtor,  though  insolvent,  may 
as  lawfully  pay  a  debt  that  is  barred  by  limitation  as  one 
that  is  not,  if  there  be  no  positive  statute  prohibiting  it. 
So  he  may  dispose  of  his  property  or  suffer  it  to  be  disposed 
of  in  the  course  of  judicial  proceedings  to  satisfy  it,  subject 
only  to  valid  and  subsisting  liens.  One  creditor,  as  such, 
can  not  compel  him  to  interpose  it  against  the  claim  of  any 
other.  Acting  for  himself,  in  his  own  right,  he  may  do  so 
or  not,  according  to  his  own  will.  Am.  &  Eng.  Ency.  of 
T.aw,  Vol.  13,  pp.  706-7;  Sanger  v.  Nightingale,  122  U.  S. 
176;  Chasty  v.  Bridgeman,  51  N.  J.  Eq.  333;  Emory  v. 
Keighan,  94  111.  546;  Union  Natl.  Bk.  v.  International  Bank, 
123  Id.  515. 

An  administrator  representsr  only  the  personal  property 
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belonging  to  the  estate  and  creditors  and  distributees  enti- 
tled to  share  in  his  disposition  of  it  or  its  proceeds.  In  his 
representative  capacity,  as  trustee  of  such  property  for  such 
persons,  it  may  be  his  duty  to  interpose  the  presumptions 
and  positive  limitations  of  the  law  "  against  claims  presented 
for  allowance  and  coming  within  his  purview,"  as  was  said 
in  McCoy  v.  Morrow,  18  111.  519,  and  repeated  in  Unknown 
Heirs  of  tangworthy  v.  Baker,  Adm'r,  etc.,  23  111.  484.  But 
this  is  no  such  case,  nor  was  the  question  here  considered 
at  all  involved  or  presented  in  either  of  those.  The  remark 
quoted  was  incidental  and  unnecessary,  but  its  soundness 
may  well  be  conceded  without  affecting  the  question  now 
before  us.  Here  was  no  claim  presented  for  allowance 
against  the  estate  or  to  be  paid  in  Avhole  or  part  out  of  any 
property  or  fund  then  in  or  that  might  come  to  the  hands 
of  the  administrator  or  be  represented  by  him.  The  bill 
sought  to  enforce  what  had  been,  and  unless  the  statute  was 
rightfully  pleaded  still  was,  a  valid  first  lien  upon  specific 
real  estate,  against  the  owners  by  inheritance,  all  of  whom 
were  made  parties.  But  they  w^ere  not  personally  liable  for 
the  mortgage  debt,  and  therefore  there  could  be  no  decree, 
under  the  statute,  for  any  deficiency  in  the  proceeds  of  the 
sale  of  the  mortgaged  premises,  to  be  paid  out  of  the  per- 
sonal estate.  The  excess,  if  any  there  should  be,  would  go 
to  the  administrator,  which  was  all  he  was  entitled  to  or 
could  get  out  of  the  premises.  For  he  did  not  propose  to 
pay  oflf  the  mortgage  debt  or  redeem  from  the  sale,  as  h© 
had  no  means  with  which  to  do  either,  nor  would  it  be  pru- 
dent or  proper  to  do  so  if  he  had.  His  answer  averred  that 
there  was  no  personal  assets,  nor  any  other  real  property  of 
the  estate,  and  that  the' mortgaged  premises  w^ere  worth 
much  less  than  the  amount  of  the  mortgage  debt.  Then  it 
does  not  appear  that  he  had  such  an  interest  in  the  property 
or  sustained  such  a  relation  to  anybody  who  had,  as  would 
make  this  purely  personal  defense  available  to  hinu 

It  was  for  this  reason,  doubtless,  that  appellee  did  not 
make  him  a  defendant  to  her  bill.  He  was  not  a  necessary 
party.     Story's  Eq.  PI,  sections  175,  196.     But  he  became 
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a  defendant  on  his  own  application,  within  a  year  after  his 
appointment.  Section  nineteen  of  onr  statute  of  limitations 
provides  that  "  if  a  person,  against  whom  an  action  may  be 
brought,  die  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survives, 
an  action  may  be  commenced  against  his  executors  or  ad* 
ministrators  after  the  expiration  of  that  time  and  within  one 
year  after  the  issuing  of  letters  testamentary  or  of  adminis- 
tration," This  is  clearly  an  enabling  provision,  which  re- 
moves the  bar  of  the  statute  in  the  cases  and  to  the  extent 
indicated.  We  do  not  say,  however,  that  this  proceeding, 
either  in  form  or  effect,  was  an  action  "  brought  against  the 
administrator."  But  he  assumed  that  it  was  such  in  effect, 
as  he  must,  in  order  to  have  it  made  so  in  form — ^as  he  did, 
that  he  might  make  a  defense.  Upon  that  assumption  we 
would  hold  that  this  provision  disallows  the  defense  he  at- 
tempted to  make.  Without  that  assumption  we  hold  that 
whatever  may  be  the  duty  or  right  of  an  administrator  to 
interpose  it  in  some  other  cases,  upon  general  principles 
above  stated,  applicable  to  and  controlling  in  this,  he  can 
not  make  it  here.    Decree  afSrmed. 


George  Hensley  j.  Charles  E.  Hensley  et  al. 

1.  Husband  and  'Wive— Right  of  the  Wife  to  Security. -^K  wife  has 
a  right  to  take  security  from  her  husband  for  a  debt  owing  by  him  to 
her.  Her  rights  are  as  much  within  the  favor  and  protection  of  the 
law  as  those  of  his  brother  or  any  other  creditor. 

2.  ^ua—What  is  Not  an  Indication  of  i?Vaiid.-— The  fact  that  a 
wife  suffered  her  husband  to  conduct  her  farm  without  interference  on 
her  pcurt,  and  that  he  mainly  appeared  in  the  negotiations  which  were 
necessary  in  the  various  matters  affecting  her  property  does  not  neces- 
sarily indicate  fraud. 

Creditor's  Bill. — Error  to  the  Circuit  Court  of  Macon  County;  the 
Hon.  Edwabd  P.  Vao.,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1805.    Affirmed.    Opinion  filed  May  10,  1896. 
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W.  C.  Johns,  attorney  for  plaintiff  in  error,  contended 
that  where  a  wife  allows  her  property  to  be  used  or  inter* 
mingled  with  her  husband's  and  invests  him  with  the  indicia 
of  ownership,  and  he  becomes  indebted  and  afterward  be- 
comes insolvent,  any  conveyance  by  him  to  his  wife  of  any 
part  of  his  property  which  could  be  contrived^  and  the 
payment  of  his  debts  avoided,  is  a  fraud  in  law.  Citing 
Mitchell  V.  Burns,  67  HI.  522;  Hackett  v.  Bailey,  86  111.  74; 
Fatten  v.  Gates,  67  111.  164;  Miller  v.  Paine,  4  111.  App.  112; 
Lowentrout  v.  Campbell,  130  HI.  603;  S.  C,  31  111.  App. 
114;  Bridgford  v.  Riddell,  55  IlL  272;  NichoUs  v.  Wallace, 
41  111.  App.  632;  Eames  v.  Dorsitt,  147  IlL  542;  Bostwick 
V.  Blake,  145  111.  89;  Beidler  v.  Crane,  135  111.  98;  Mitchell 
V.  Sawyer,  115  111.  656;  Davidson  v.  Burke,  143  111.  146; 
Coale  V.  Moline  Plow  Co.,  134  IIL357;  Hastings  v.  J  ockers, 
136  111.  632;  Emerson  v.  Burns,  60  IlL  538. 

I.  A.  Buckingham,  attorney  for  defendants  in  error. 

With  respect  to  the  right  of  a  husband  to  make  convey- 
ance to  his  wife,  when  in  failing  circumstances,  the  law  is 
well  settled  he  may  do  so;  when  upon  a  full  and  fair  con- 
sideration, and  where  such  conveyances  are  made  in  good 
faith,  they  will  be  sustained  to  the  extent  of  the  considera- 
tion actually  paid.    Payne  et  al.  v.  Miller  et  al.,  103  IlL  445. 

The  settlement  made  after  marriage  between  the  hus- 
band and  wife  may  be  good,  provided  the  settler  has  re- 
ceived a  fair  and  reasonable  consideration  in  value  for  the 
thing  settled  so  as  to  repel  the  presumption  of  fraud.  It  is 
a  sufficient  consideration  to  support  such  a  settlement,  that 
the  vrife  relinquishes  her  own  estate,  or  agrees  to  make  a 
charge  upon  it  for  the  benefit  of  her  husband,  or  even  if 
she  agrees  to  part  with  a  contingent  interest.  Patrick 
V.  Patrick,  77  111.  560;  Tomlinson  et  al.  v.  Matthews,  98 
111.  180. 

When  a  party  affirms  the  existence  of  a  material  fact,  he 
must  prove  it,  or  the  negative  will  be  presumed;  and  when 
the  proof  is  equally  balanced,  and  the  jury  are  unable  to 
determine  whether  it  preponderates  in  favor  of  the  affi  rma- 
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tive,  the  presatnption  of  the  negative  is  not  overcome. 
Bowman  v.  Ash  et  al.,  143  III.  661;  Palmer  v.  WUder,  67 
IlL  330;  Watt  v.  Kirby,  15  lU.  200;  Union  Nat'I  Bank  v. 
Balderwick,  45  IlL  375. 

In  order  to  render  a  sale  void  as  to  the  vendee  because 
of  fraud,  the  vendee  mast  participate  in  the  iraud,  and  in- 
tend on  his  own  part  to  def  rand  the  creditors  of  the  grantor. 
Although  the  vendee  may  know  that  the  vendor  intends  by 
the  sale  to  defraud  creditors,  he  would  not  be  affected  by 
that  knowledge  if  he  received  the  property  in  payment  of 
an  honest  debt.  Chapman  v.  Windmiller,  29  111.  App.  396; 
Grey  v.  St.  John,  35  111.  222;  Anderson  v.  Warner,  5  111. 
App.  420;  Dudley  v.  Danforth,  61  K  T.  626;  Ewing  v. 
Kunkle,  20  IlL  457. 

A  creditor  violates  no  rule  of  law  when,  actuated  alone 
by  the  natural  desire  to  protect  his  own  interest,  he  receives 
goods  in  payment  of  an  honest  debt,  although  he  may  know 
that  the  effect  of  such  purchase  will  be  to  deprive  other 
creditors  of  all  means  of  obtaining  satisfaction  of  their 
claims,  and  although  he  may  also  know  that  his  debtor  in- 
tends to  pay  him,  and  thereby  defeat  his  other  creditors. 
Chapman  v.  Windmiller,  29  IlL  App.  393;  Grey  v.  St.  John, 
35  IlL  222. 

Every  conveyance  having  the  effect  to  delay  or  hinder 
creditors  of  their  just  and  legal  actions,  suits,  debts,  etc.,  is 
not  fraudulent  within  the  statute,  for  such  is  the  effect  of 
all  voluntary  assignments  made  expressly  for  the  benefit  of 
creditors,  and  which  the  courts  will  always  sustain.  But 
the  conveyance  must  be  had  and  made  or  contrived  of 
malice,  fraud,  covin,  collusion  or  guile,  with  the  intent  to 
defraud,  and  both  parties,  grantor  and  grantee,  must  have 
that  purpose  in  view.     Ewing  v.  Runkle,  20  111.  462. 

Fraud  is  not  to  be  presumed  but  mudt  be  affirmatively 
proved  by  the  party  alleging  the  same.  The  law  presumes 
that  all  men  are  fair  and  honest;  that  their  dealings  are 
in  crood  faith,  and  without  intention  to  disturb,  hinder,  de- 
lay or  defraud  others,  and  if  any  transaction  called  in  ques- 
tion is  equally  capable  of  two  constructions,  one  that  is  fair 
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and  honest,  and  the  other  that  is  dishonest,  there  the  law  is^ 
that  the  transaction  questioned  is  presumed  to  be  fair. 
Schroeder  v.  Walsh,  120  III.  410. 

'^  A  man  has  a  perfect  right  to  deal  with  his  friends  ^nd 
relations.  To  buy  and  sell  from  or  to  them.  And  the  pre- 
sumption of  the  law  is,  that  dealings  between  relatives  are 
fair  and  honest,  without  any  wrongful  or  fraudulent  intent, 
and  no  presumption  of  fraud  attaches  to  such  dealings.  If 
a  man  finds  himself  in  failing  circumstances,  he  has  a  right 
to  prefer  one  creditor  to  another,  to  so  dispose  of  his  prop- 
erty that  one  of  his  creditors  shall  receive  his  pay  in  full, 
and  another  receive  nothing,  nor  is  there  any  presumption 
of  fraud  in  so  <ioing."  In  order  to  impeach  a  conveyance 
of  land  for  fraud,  both  grantor  and  grantee  must  be  shown  to 
have  intended  to  commit  fraud  as  against  creditors  of  the 
grantor.  Schroeder  v.  Walsh,  120  111.  410,  citing  Hatch  v. 
Jordan,  74  111.  414;  Gridley  v.  Bingham,  51  III.  158;  Meyers 
V.  McKinzie,  26  111.  36;  Grant  v.  Bennett,  96  111.  513. 

Fraud  of  the  grantor  is  not  suflScient.  Grant  v.  Bennett, 
120  III.  410;  Dickerson  v.  Evans,  84  111.  451. 

The  evidence  must  be  clear  and  satisfactory  to  establish 
fraud  against  creditors.  Schroeder  v.  Walsh,  120  III.  410, 
citing  Pratt  v.  Pratt,  96  111.  184;  Bander  v.  Bander,  75  III. 
443;  Blow  v.  Gage,  44  lU.  208. 

Mb.  Justice  Wall  delivered  the  opiiaoN  of  the  Court. 

This  was  a  bill  in  chancery  by  the  plaintiff  in  error 
against  the  defendants  in  error,  to  subject  certain  real  estate 
herein  designated  as  "  the  city  property,"  the  title  to  which 
was  in  defendant  in  error  Malinda  E.  Hensley,  to  the  pay- 
ment of  a  judgment  held  by  plaintiff  in  error  against  de- 
fendant in  error  Charles  E.  Hensley. 

Upon  a  hearing  the  bill  was  dismissed. 

It  appears  that  Malinda  E.,  wife  of  Charles  E.  Hensley, 
inherited  from  her  father  sixty-six  acres  of  land  and  a  sum 
of  money  with  which  she  acquired  twenty  acres  additional 
and  a  piece  of  real  estate  in  Harristown. 

Soon  after  she  came  into  this  inheritance^  said  Charles  E. 
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bought  one  hundred  and  twenty  acres  of  land  adjoining 
hers,  and  to  secure  the  purchase  money  thereof,  they  jointly 
gave  a  mortgage  on  the  land  so  purchased  and  on  that 
belonging  to  her — eighty-six  acres — to  William  A.  Barnes, 
who  assigned  to  Samuel  Anderson,  who  foreclosed  and 
thereby  obtained  a  deed  to  all  of  said  lands,  aggregating 
two  hundred  and  six  acres. 

Hensley  and  wife  gave  Anderson  a  warranty  deed  for 
said  land,  but  remained  in  possession  thereof  under  an  agree- 
ment in  writing  by  which  they  had  the  right  to  redeem 
upon  payment  of  the  original  indebtedness,  with  interest 
and  expenses. 

On  the  21st  of  February,  1890,  Charles  E.  gave  his  note 
to  the  plaintiff  in  error  for  $1,342,  upon  a  settlement  of 
accounts  then  made. 

This  note  was  reduced  to  judgment  on  the  18th  of  Janu- 
ary, 1893.  Execution  issued  thereon  July  8, 1893,  and  on  the 
14th  of  the  same  month  was  levied  on  the  "  city  property." 

On  the  9th  of  June,  1892,  Livonia  Anderson,  grantee  of 
Samuel  Anderson,  began  proceedings  against  Charles  E. 
and  Malinda  E.  Hensley  for  possession  of  said  lands,  pending 
which,  an  arrangement  was  made,  whereby  David  E.  Brooks 
acquired  the  title  to  the  lands  for  the  price  of  $9,500,  and  he 
then,  as  a  part  of  the  arrangement,  executed  a  lease  to  said 
Charles  and  Malinda,  by  which  they  were  to  be  continued 
in  possession  until  March  1,  1893,  with  a  provision  that 
they  might  sell  the  lands  on  or  before  said  day,  and  that 
said  Brooks,  upon  receiving  $9,700,  the  taxes  of  1892,  and 
the  rental  specified,  would  convey  to  the  purchasers. 

On  the  14th  of  June,  1892,  Charles  E.  executed  a  judgment 
note  to  said  Malinda  for  $6,000,  upon  which  judgment  was 
entered  September  20th  following.  Execution  was  issued 
thereon  and  returned  "  no  property  found."  An  alias  issued 
January  13,  1893,  was  levied  upon  all  the  personal  property 
of  said  Charles  E.,  consisting  of  horses,  cattle,  farming  im- 
plements and  household  goods.  The  property  so  levied 
upon  was  bought  in  by  Malinda  and  the  execution  was 
credited  $895. 
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On  the  20th  of  January,  1893,  said  Charles  and  Malinda, 
by  virtue  of  the  provision  in  the'  lease  from  Brooks,  sold 
said  lands  to  Edmond  S.  and  Francis  £.  Baker  for  $14,690, 
ot  which  the  Bakets  paid  Brooks  $10,100  in  full  of  his 
demands,  and  for  the  residue  made  a  deed  for  the  "  city 
property  "  to  said  Malinda,  which  property  was  levied  upon 
under  the  execution  in  favor  of  plaintiflf  in  error  against 
said  Charles  as  already  stated. 

In  these  various  transactions  Charles  E.  was  the  promi- 
nent actor,  Malinda  taking  but  little  part  except  to  sign 
such  papers  as  required  her  signature.  While  she  seems  to 
have  been  consulted  about  what  was  done,  she  permitted 
him  to  manage  everything. 

The  "city  property"  was  worth  about  $5,000,  and  was 
incumbered  for  $800. 

The  eiffhtv-six  acre  tract  at  the  time  of  the  convevance  to 
the  Bakers  was  worth  about  $6,000. 

The  plaintiflf  in  error  rests  his  argument  against  the  de- 
cree mainly  upon  the  ground  that  the  wife  voluntarily  min- 
gled her  property  with  that  of  her  husband  and  permitted 
him  to  manage  and  control  it  as  his,  thereby  investing  him 
with  the  indicia  of  ownership. 

The  position  thus  taken  is  not  supported  by  the  record. 
The  title  to  the  eighty-six  acres  which  she  derived  inde- 
pendently, never  was  in  her  husband's  name.  She  joined 
him  in  a  mortgage  upon  it  and  the  land  which  he  bought  on 
credit  to  secure  the  purchase  money  he  owed  on  the  latter, 
and  when  the  title  to  all  the  land  passed  to  Anderson  on  the 
foreclosure  the  writing  which  he  gave  providing  for  re- 
demption was  to  her  and  her  husband  jointly.  And  so 
when  the  title  was  transferred  to  Brooks  he  gave  a  written 
lease  to  her  and  her  husband  jointly  in  which  there  was 
provision  for  a  sale  by  the  lessees. 

Thus  it  seems  that  her  identity  was  never  lost,  but  was 
clearly  preserved  all  the  way  through.  She  pledged  all  her 
property  to  secure  the  payment  of  her  husband's  debt,  but 
by  the  agreements  mentioned,  a  right  of  redemption  was 
maintained  for  her  benefit  as  well  as  his.    Her  equity  was 
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for  the  valae  of  her  property  since  the  debt  was  wholly  his, 
and  it  was  clearly  equitable  and  just  that  whatever  might 
remain  after  that  debt  was  discharged  should  be  first  applied 
to  recompense  her  for  what  she  had  so  pledged  and  finally 
parted  with.  That  her  husband,  in  order  to  secure  her  in 
the  event  the  land  would  not  be  sold  for  enough  to  reim- 
burse her,  executed  a  judgment  note  in  her  favor,  oughl^  to 
work  no  prejudice.  She  had  a  right  to  take  security  from 
him.  Her  rights  were  as  much  within  the  favor  and  pro- 
tection of  the  law  as  were  those  of  his  brother  or  any  other 
creditor.  Of  course  she  could  not  be  permitted  to  realize 
more  than  was  justly  due  her;  but  it  appears  from  the  evi- 
dence that  what  she  has  received  on  the  sale  of  personal 
property  under  execution  and  the  value  of  the  equity  in  the 
city  property  will  not  suffice  for  that  purpose. 

That  she  suifered  her  husband  to  conduct  the  farm  while 
they  lived  there  without  interference  on  her  part,  and  that 
he  mainly  appeared  in  the  negotiations  which  were  necessary 
in  the  various  matters  aflfecting  the  property  in  which  she 
had  an  interest,  does  not,  under  the  circumstances,  indicate 
fraud. 

We  perceive  no  reason  why  she  was  not  at  perfect  liberty 
to  receive  the  city  property  as  she  did.  Suppose,  while  the 
lease  which  she  and  her  husband  held  from  Brooks  was  in 
force  and  before  the  sale  to  Baker,  or  while  the  title  was  in 
Anderson  and  while  they  held  his  agreement  to  convey  to 
them  on  payment  of  his  demand,  a  bill  had  been  filed  by  a 
creditor  of  the  husband  to  subject  the  whole  right  of  redemp- 
tion to  the  satisfaction  of  his  debt.  Is  it  possible  that  such 
relief  would  have  been  granted  ? 

What  better  standing  has  the  present  bill  now  that  the 
interest  of  the  wife  has  been  eliminated,  unless  it  can  be 
shown  that  she  has  received  more  than  she  was  fairly  en- 
titled to  in  view  of  the  value  of  her  land? 

We  are  entirely  satisfied  with  the  decree  dismissing  the 
bill,  and  it  will  therefore  be  affirmed. 
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William  Wieghard  t.  The  Fieldon  Creamery  Co. 

1.  CoNTiNUANCB — Attorney,  a  Member  of  the  Legislature^ — An  affl- . 
davit  for  a  continuaiice,  on  the  ground  that  the  attorney  of  the  party  is 
a  member  of  the  general  aasembly,  not  containing  the  words  "  in  such 
suit,"  as  used  in  section  47  of  the  Practice  Act,  but  the  different  and  not 
necessarily  equivalent  words,  **this  cause,"  is  insufficient. 

2.  Same — Statute  Construed.— -The  words,  **  in  such  suit,"  as  used  in 
section  47,  chapter  110,  R.  S.^  entitled  "  Practice,"  refer  to  a  suit  actu- 
ally commenced,  and  not  to  a  mere  controversy,  or  a  suit  threatened  or 
anticipated. 

3.  Appellate  Court  Practice— ^6«<raete.— The  Appellate  Court  is 
not  inclined  to  go  to  the  record  in  aid  of  technical  objections. 

4.  Practice — What  is  Admitted  by  a  Default, — ^Where  a  defendant 
is  defaulted  for  want  of  a  plea,  the  performance,  of  any  contract  set  out 
in  the  declaration  is  admitted. 

Assumpsit. — ^Upon  a  subscription  to  capital  stock.  Appeal  from  the 
County  Court  of  Jersey  County;  the  Hon.  A.  M.  Staten,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1895.  Affirmed. 
Opinion  filed  May  16,  1896. 

Thomas  F.  Ferns,  attorney  for  appellant,  contended 
that  the  trial  court  has  no  discretion  in  granting  or  refus- 
ing such  a  motion  when  based  upon  an  affidavit  containing 
the  statutory  grounds.  Sees.  46  and  47,  Chap.  110,  111.  R. 
S.,  1893;  St.  L.  &  S.  E.  Ry.  Co.  v.  Teeters,  68  111.  144;  Wicker 
V.  Boynton,  83  111.  545;  Chicago  Public  Stock  Exchange  v. 
McClaughry,  148  111.  372;  Ware  v.  City  of  Jerseyville,  158 
111.  234. 

No  judgment  by  default  can  be  rendei^ed  at  the  first 
term  of  court  on  a  declaration  declaring  on  a  written  in- 
strument when  a  copy  of  such  instrument  is  not  filed  with 
the  declaration  ten  days  before  the  court  at  which  the  sum- 
mons is  made  returnable.  The  written  specifications  were 
a  part  of  the  original  contract  sued  on,  and  a  copy  of  same 
should  have  been  filed  with  the  declaration.  See  Sec.  17, 
Chap.  110,  111.  R.  S.,  1893. 

Chas.  S.  White,  attorney  for  appellee. 
The  statute  giving  this  ground  of  continuance  (Soc.  46 
and  Sec.  47,  Chap.  110,  111.  R.  S.,  1893)  is  in  derogation  of 
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the  common  law  and  must  not  be  broadened  by  implication. 
Section  47  referred  to  above  is  as  follows:  "The  forego- 
iug  (Sec.  46)  shall  not  apply  to  cases  of  application  for  con- 
tinuance by  reason  of  the  absence  of  any  attorney,  solicitor, 
or  counsel  who  shall  not  have  been  actually  employed  in 
such  suit  prior  to  the  commencement  of  such  session  of  the 
general  assembly.'^ 

A  strict  compliance  with  the  statute  is  necesisary.  Where 
it  was  stated  in  an  affidavit  that  "  the  presence  of  the  at- 
torney is  necessary  to  a  trial  of  the  cause,"  in  the  absence 
of  words  fair  and  proper,  it  was  held  that  a  continuance 
should  not  be  granted.  Williams  v.  Baker,  67  111.  238;  Mc- 
Clory  V.  Crawley,  59  111.  App.  392. 

When  the  affidavit  for  a  continuance  of  a  cause  on  the 
ground  that  the  party's  attorney  was  in  attendance  upoa 
the  general  assembly  as  a  member  thereof,  fails  to  show 
that  the  attorney  was  actually  employed  in  the  case  prior 
to  the  commencement  of  the  session,  it  will  not  entitle  the 
party  to  a  continuance.  Stockley,  Adm'r,  v.  Goodwin,  78 
111.  127;  see  also  St.  Louis  &  S.  E.  Ky.  Co.  v.  Teeters,  68 
111.  144;  Wicker  v.  Boynton,  83  III.  646;  Chicago  Public 
Stock  Exchange  v.  McClaughry,  148  111.  372;  Ware  et  al.  v. 
City  of  Jersey  ville,  158  111.  238. 

The  contract  of  subscription  to  the  contemplated  corpora- 
tion is  evident  on  the  face  of  the  writing.  The  corporation 
being  formed  as  averred  in  the  declaration  the  appellant 
became  liable  for  the  amount  of  his  subscription.  2  Water- 
man on  Corporations,  Sec.  176;  Whitsitt  v.  The  Trustees, 
etc.,  110  111.  134;  Cross  v.  The  Pi nckney  ville  Mill  Co.,  17111. 
43;  Davis  &  Eankin  B.  and  M.  Co.  v.  Colusa  Dairy  Asso- 
ciation and  Joseph  F.  Dietrich,  55  111.  App.  591. 

The  appellant  was  in  default,  hence  all  the  material  alle- 
gations of  the  declaration,  regardless  of  formal  defects,  if 
any  exist,  were  in  consequence  admitted  by  him,  and  can 
not  now  be  objected  to  on  appeal.  Lawver  v.  Langhans,  85 
IlL  138;  Mass.  Mut.  Life  Ins.  Co.  v.  Kellogg,  82  111.  614. . 

Mr.  Justice  Wall  delfvered  the  opinion  of  the  Court. 
This  was  assumpsit  by  appellee  to  recover  the  sum  of  SluO 
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upon  a  subscription  for  that  amoant  of  the  capital  stock  of 
the  appellee. 

The  appellant  moved  for  a  continuance  because  his  attor- 
ney was  a  member  of  the  general  assembly  and  then  in 
attendance  upon  the  session  thereof  at  the  capitaL 

The  motion  was  denied  and  the  default  was  taken  and 
damages  assessed  at  $100.  Judgment  was  entered  accord- 
ingly. 

The  first  question  is  whether  the  court  erred  in  refusing 
the  continuance.  The  affidavit  stated  that  the  defendant 
actually  employed  the  attorney  in  said  cause  before  he 
was  elected  to  his  office.  The  objection  urged  is  that  it 
does  not  state  that  the  attorney  was  emploj^ed  in  the  suit 
prior  to  the  commencement  of  the  session  of  the  general 
<issembly  as  required  by  Sec.  47  of  the  Practice  Act,  and 
that  it  appears  b;  the  files  in  the  case  that  the  present 
suit  was  not  commenced  until  May  1, 1895,  a  period  of  about 
four  months  after  the  general  assembly  convened. 

We  are  inclined  to  hold  that  the  phrase  "  in  &ach  suit^^  as 
employed  in  said  Sec.  47,  must  refer  to  a  suit  actually  com- 
menced and  not  to  a  mere  controversy,  or  a  suit  threatened 
or  anticipated.  * 

The  affidavit  does  not  use  the  words  of  the  statute  but 
the  different  and  not  necessarily  equivalent  words,  "  thU 
cause;  "  and  these,  in  view  of  the  files  of  the  court  which 
might  properly  be  considered  in  that  connection,  could 
mean  no  more  than  this  controversy,  and  implied  no  more, 
at  the  utmost,  than  that  the  defendant,  anticipating  a  suit, 
had  employed  the  attorney  long  before  there  was  a  suit,  to 
defend  him  in  that  contingenc3\ 

The  construction  insisted  upon  would  lead  to  abuse  and 
would  provide  an  additional  means  of  delay  which  might 
l)e  resorted  to  by  those  intending  not  to  meet  their  obliga- 
tions and  expecting  to  be  sued  thereon. 

We  must  presume  that  the  use  of  the  words  "in  such  suit" 
was  not  accidental,  and  we  are  not  disposed  to  substitute 
other  words  therefor  in  order  to  meet  a  refined  theory  as  to 
the  object  of  the  enactment.  There  was  no  error  in  over- 
ruling the  motion  for  continuance. 
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It  is  objected  that  no  complete  copy  of  the  instrument 
saed  on  was  filed  with  the  declaration  ten  days  before  the 
first  day  of  the  term.  Appellant  has  not  incorporated  the 
contract  in  the  abstract,  but  it  is  suggested  in  the  brief  that 
certain  spBcifications  not  particularly  stated  should  be  re- 
garded as  a  part  of  the  contract  and  there  is  no  copy  of  the 
specifications. 

The  abstract  does  not  contain  the  allegations .  of  the 
declaration  as  to  the  terms  of  the  contract,  and  without 
reference  to  the  record  we  can  not  ascertain  what  there  is  in 
the  suggestion. 

We  are  not  inclined  to  go  to  the  record  in  aid  of  so  tech- 
nical an  objection,  and  without  indicating  whether,  if  the 
abstract  were  ample,  the  supposed  defect  could  be  reached 
in  this  way,  we  pass  the  objection  without  further  comment. 

It  is  also  urged  that  there  was  no  proof  that  appellee  per- 
formed its  part  of  the  contract.  No  such  prqof  was  neces- 
sary. 

Whatever  the  declaration  alleged  in  this  respect  was  ad- 
mitted by  the  default.  The  suggestion  formally  made  in 
the  brief,  that  the  declaration  did  not  allege  that  the  plaint- 
iff had  performed  all  the  conditions  binding  on  it,  is  met  by 
the  fact  already  noticed,  that  the  abstract  does  not  set  out 
the  declaration  so  as  to  show  what  it  alleged  or  failed  to 
allege  in  regard  to  the  contract  or  the  performance  thereof 
by  the  plaintiff.    Affirmed. 


Piasa  Bluffs  ImproTement  Go.  et  at.  t.  John  H.  Evers. 

1.  SoucrroR'G  Fees— '/i  Foreclosure  Suits,— There  is  no  rule  of  law 
or  equit7  which  forbids  the  parties  to  insert  in  a  mortgage,  an  agree- 
ment providing  that  in  a  salt  to  foreclose  it,  the  court  shall  aUow  in 
addition  to  the  taxable  costs  and  disbursements  whatever  moneys  the 
creditor  may  have  necessarily  and  reasonably  paid  or  become  liable  to 
pay  on  account  of  the  services  of  an  attorney  or  solicitor  in  such  suit, 
and  to  give  a  lien  upon  the  said  premises  for  the  same. 

2.  BMOf—Noi  as  Oaats,^The  statute  does  not  provide  for  the  recov- 
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eiy  of  solicitor's  fees  as  costs,  and  therefore  an  order  in  a  decree  of  fore- 
closure that  the  costs  of  suit  should  include  a  solicitor's  fee,  is  irregular; 
but  it  is  a  mere  irregularity  in  no  wise  prejudicial  and  does  not  war- 
rant reversal  of  the  decree. 

BEortgage  Foreelosare. — Appeal  from  the  Circuit  Court  of  Jersey 
County;  the  Hon.  Geoeoe  W.  Herdhan,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1895.  Decree  affirmed.  Opinion 
filed  May  16,  1896.  , 


Tho8.  F.  Ferns,  attorney  for  appellants. 

There  is  no  statute  in  Illinois  authorizing  the  allowance  of 
solicitor's  fees  as  part  of  the  costs  in  a  case.  The  discretion 
of  a  court  of  equity  in  awarding  costs  must  be  confined 
to  the  fees  allowed  by  statute.  Cooper  v.  McNeil,  9  IlL 
App.  97. 

If  any  solicitor's  fees  are  earned  in  this  case  at  all  it  is  for 
this  foreclosure  proceeding  and  is  not  earned  until  proceed- 
ings are  completed  by  a  decree  of  foreclosure.  Until  decree 
of  foreclosure  is  entered  no  solicitor's  fees  are  due  complain- 
ant, and  hence  the  Circuit  Court  had  no  power  to  award 
complainant  allowance  for  solicitor's  fees  in  the  same  decree 
of  foreclosure.  Nickerson  v.  Babcock,  29  IlL  497;  Easter 
V.  Boyd,  79  111.  325. 

Hamilton  &  Hamilton,  attorneys  for  appellee. 

Whatever  may  be  the  rule  elsewhere,  it  is  well  settled  in 
this  State  that  when  a  mortgage  provides  for  the  allowance 
of  a  solicitor's  fee  in  foreclosure  of  a  mortgage  to  be  paid 
out  of  the  proceeds  arising  from  a  sale  of  the  mortgaged 
property,  it  is  not  error  for  the  court  to  decree  the  payment 
of  a  solicitor's  fee  as  was  done  in  this  case.  HeflFron  v. 
Gage,  149  111.  191;  Guignon  v.  Union  Trust  Co.,  156111.  135. 

A  solicitor's  fee  of  five  per  cent  was  approved  in  the  case 
of  Goodwin  v.  Bishop,  145  111.  421,  and  ten  per  ctot  in 
Dorsey  v.  Wolfe,  142  111.  589. 

The  testimony  of  attorneys  fixing  the  amount  of  appellee's 
solicitor's  fees,  as  was  done  in  this  case,  was  proper.  L.  N. 
A.  &  C.  Ry.  Co.  V.  Wallace,  136  111.  92. 
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Piasa  Bluffs  Improvement  Ck>.  v.  Evers. 

Mr.  Justice  Booos  delivered  the  opinion'  of  the  Court. 

This  was  a  proceeding  in  chancery  for  the  foreclosure  of 
a  real  estate  mortgage. 

The  mortgage  contained  following  provision : 

"  The  mortgagors  further  agree  and  consent  that  in  any 
suit  to  foreclose  this  mortgage  the  court .  may  alloAv,  in  adr 
dition  to  the  taxable  costs  and  disbursements,  whatever 
moneys  the  said  creditor  may  necessarily  and  reasonably 
pay  or  become  liable  for  on  account  of  the  services  of  any 
attorney,  solicitor,  or  counsel  in  such  suit,  the  said  mort- 
gagor hereby  giving  a  lien  upon  the  said  premises  for  the 
same." 

The  court  found  there  was  $13,341  due  upon  the  mort- 
gage debt,  and  decreed  same,  together  with  the  costs  of 'Suit, 
which  should  include  a  solicitor's  fee  in  the  sum  of  $(>00, 
should  be  paid  in  thirty  days,  and  if  not  paid,  the  mort- 
gaged premises  be  sold  and  same  paid  out  of  the  proceeds 
of  the  sale,  etc. 

Appellant  excepted  to  so  much  of  the  decree  as  required 
the  payment  of  the  solicitor's  fee. 

The  provision  in  the  mortgage  authorized  the  inclusion 
of  a  sum  for  a  solicitor's  fee  in  the  decree  rendered  in  any 
suit  brought  to  foreclose  the  mortgage. 

No  rule  of  law  or  equity  forbids  such  an  agreement,  but 
courts  of  equity  will  enforce  them.  Heffron  v.  Gage,  149 
111.  191. 

The  decisions  in  Nickerson  v.  Babcock,  29  111.  497,  and 
Easter  v.  Boyle,  79  111.  325,  are  not  applicable.  They  were 
actions  at  law,  and  the  agreements  to  pay  counsel  fees  were 
80  construed  that  such  fees  were  not  due  and  payable  when 
the  actions  were  begun,  and  hence,  according  to  a  technical 
rule  of  law,  not  recoverable  in  such  action,  but  only  in  sep- 
arate sjiits.  In  the  case  at  bar  the  agreement  is,  the  fee 
mav  be  recovered  in  the  suit  to  foreclose. 

The  statute  does  not  provide  for  the  recovery  of  solic- 
itor's fees  as  costs,  and  therefore  the  order  in  the  decree 
that  the  costs  of  suit  should  include  the  solicitor's  fee  is 
irregular.    But  it  is  a  mere  irregularity  in  no  wise  prejudicial 
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to  the  appellant,  and  therefore  does  not  warrant  reversal 
of  the  decree. 

Witnesses  were  allowed  to  testify  that  $600  was  a  rea- 
sonable fee  for  the  solicitors  in  the  case,  without  objection 
or  cross-examination  by  the  appellant. 

The  solicitor  for  appellee  testified  with  some  minuteness 
of  detail  as  to  the  services  he  had  rendered  in  the  proceed- 
ing, and  that  $600  was  reasonable  compensation  therefor, 
and  that  he  had  charged  complainant  that  sum  for  his  serv- 
ices. 

This  testimony  warranted  the  allowance  under  the  agree- 
ment, which  was,  that  there  should  be  allowed  whatever 
money  the  mortgagor  "  may  necessarily  and  redsoriablypay 
or  become  liable  for  on  account  of  the  services  of  any  at- 
torney," etc. 

There  is  no  error  in  the  record.    Decree  affirmed.    ' 


The  Chicago  &  Alton  Railroad  Go.  and  Ernest  MoflTott  v. 

Arthur  Randolph. 

1.  Corporations— WTicn  not  Liable  for  the  Trespasses  of  their  Agents. 
— The  action  of  trespass  can  not  be  sustained  against  a  railroad  company 
for  the  wrongful  act  of  one  of  its  employes  unless  such  wrongful  act  is 
done  in  pursuance  of  its  orders,  or  the  manner  of  doing  it  is  such  as 
necessarily  follows  such  orders. 

2.  Damages— Jfi^igaf ton  of  in  TYespass,— Where  a  defendant  has 
been  provoked  to  make  an  assault  upon  a  plaintiff,  by  having  been  first 
assaulted,  and  is  found  guilty  of  using  excessive  force  in  his  defense, 
such  provocation  is  to  be  considered  in  mitigation  of  damages. 

Trespass,  for  personal  injuries.  Appeal  from  the  Circuit  Ck>urt  of 
McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1895.  Reversed  as  to  one  ot  the  de- 
fendants; reversed  and  remanded  as  to  the  other.  Opinion  filed  May 
16,  1896. 

Williams  &  Capen,  attorneys  for  appellants,  contended 
that  the  action  of  trespass  will  not  lie  against  a  master  for 
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the  wrongful  ax3t  of  a  servant  in  such  a  case  as  the  one  at 
bar.  The  master  is  never  liable  in  an  action  of  trespass  un- 
less he  has  ordered  the  wrongful  act  to  be  done,  or  the 
manner  of  doing  the  act  was  such  as  necessarily  followed 
the  order  given.  In  other  words,  trespass  only  lies  against 
a  party  for  a  wrongful  act  where  he  either  does  the  act 
directly,  actively  participates  in  it,  or  orders  it  to  be  done. 
In  all  other  cases,  where  an  action  lies  against  the  master 
for  the  wrongful  act  of  the  servant,  that  action  is  case.  I. 
C.  R.  Co.  V.  Reedy,  17  111.  580;  St.  L.,  A.  &  C.  Co.  v.  Dalby, 
19  Id.  353;  Gallery  v.  Davis,  35  111.  App.  619;  Ch.  PI.  *181; 
Fuller  V.  Voght,  13  111.  277;  TJ.  S.  Dig.  (First  Series)  Art. 
"  Action,^'  p.  90,  Sec.  856,  and  numerous  cases  there  cited; 
T.,  W.  &  W.  R.  R.  Co.  V.  Harmon,  47  111.  298;  2  Thompson 
on  Negligence,  p.  890,  Sees.  10,  II,  and  cases  cited;  Thames 
Steamboat  Co.  v.  H.  R.  R.  Co.,  24  Conn.  40;  A.  V.  R.  R. 
Co.  V.  McLain,  91  Pa.  St.  442. 

Wherever  the  command  was  to  do  onlv  a  lawful  act,  and 
the  servant  does  it  in  an  unlawful  way,  so  as  to  injure  an- 
other, there  case  must  still  be  the  proper  remedy.  St.  L., 
A.  <fe  C.  R.  R.  Co.  V.  Dalbv,  19  111.  353. 

An  action  or  count  in  trespass  must  contain  the  elements 
of  an  action  or  count  in  trespass.  The  common  law  distinc- 
tion between  trespass  and  case  is  not  affected  by  our  present 
statute,  as  regards  this  question.  Blalock  v.  Randall,  76  111. 
224;  St.  L.,  V.  &  T.  H.  R.  R.  Co.  v.  Summit,  3  111.  App.  155; 
Gay  V.  De  Werflf,  17  111.  App.  417;  Bassett  v.  Bratton,  86 
III.  152;  Wilmerton  v.  Sample,  42  111.  App.  254;  Krebs  v. 
Thomas,  12  111.  App.  266. 

As  affecting  the  question  of  the  liability  of  the  defendant 
railroad  company,  the  following  cases  strongly  resemble,  as 
to  facts,  the  case  at  bar.  I.  C.  R.  R.  Co.  v.  Ross,  31  111. 
App.  170;  Golden  v.  Newbrand,  52  la.  59;  Davis  v.  Hough- 
telin,  33  Neb.  582;  Sagers  v.  Nuckolls,  3  Col.  App.  95;  Can- 
diff  V.  L.  N.  O.  &  T.  R.  R.  Co.,  42  La.  Ann.  477;  Fraser  v. 
Freeman,  43  N.  Y.  566. 

Where  a  person  provokes  an  assault  by  a  servant,  and 
thereby  receives  an  injury,  the  master  is  not  liable  therefor. 

Vol.  T*XV  u 


210  Appellate  Courts  of  Illinois. 

Vol,  65.]  C.  &  A.  R.  R.  Co.  v.  Randolph. 

Peavy  v.  Ga:  E.  K.  Co.,  81  Ga.  485;  Scott  v.  Central  Park 
E.  E.  Co.,  53  Hun  414;  Harrison  v.  Fink,  42  Fed.  Eep.  787; 
E.  E.  Co.  V.  Wetmore,  19  Ohio  St.  110;  L  C.  E.  E.  Co.  v. 
Eoss,  31  111.  App.  170. 

Where  a  defendant  has  been  provoked  to  making  an 
assault  upon  a  plaintiff  by  having  been  first  assaulted,  and  is 
found  guilty  of  using  excessive  force  in  his  defense,  such  fact 
is  to  be  considered  in  mitigation  of  damages,  and  it  is  error 
where  the  jury  are  not  so  instructed,  when  the  first  assault 
immediately  precedes  the  wrongful  act  of  defendant.  1 
Sutherland  on  Damages,  226,  Sec.  3;  15  Am.  &  Eng.  Ency.  of 
Law,  685,  note;  Cushman  v.  Eyan,  1  Story  100;  Lee  v. 
Woolsey,  19  Johns.  318;  Maynard  v.  Beardsley,  7  Wend. 
561;  Corning  v.  Corning,  2  Seld.  103;  Ellsworth  v.  Thomp- 
son, 13  Wend.  658;  Morely  v.  Dunbar,  24  Wis.  183;  Eobison 
V.  Eupert,  23  Pa.  St.  523;  Finerty  v.  Tipper,  2  Camp.  77; 
Ireland  v.  Elliott,  5  Iowa  478;  Wilson  v.  Young,  31  Wis. 
591;  Marker  v.  Mills,  9  Md.  341;  Eoohester  v.  Anderson,  L 
Bibb,  428. 

And  for  the  general  doctrine  upon  this  subject,  see  T.  H., 
A.  &  St.  L.  E.  E.  Co.  v.Vanatta,  21  111.  188;  Spray  v.  Ammer- 
man,  66  111.  309;  Eeynolds  v.  Phillips,  13  111.'  App.  617; 
•Freeman  v.  Finsley,  50  111.  497;  Flagg  v.  Eoberts,  67  Id. 
485;  Miller  v.  Johnson,  79  Id.  58. 

An  action  can  not  be  maintained  against  a  master  for 
criminal  or  felonious  acts  of  the  servant.  14  Am.  and  Eng. 
Enc.  of  Law,  818,  note  1;  824,  826;  DeCamp  v.  M.  &  M.  E. 
E.  Co.,  12  lovva  348,  and  oases  cited;  Golden  v.  Newbrand, 
52  Iowa  59;  Jackson  v.  St.  L.,  I.  M.  &  S.  E.  E.  Co.,  87  Mo. 
422;  Lyons  v.  Martin,  8  A.  &  E.  512. 

A  master  is  not  liable  for  the  wrongful  act  of  the  servant, 
committed  after  the  authorized  duties  of  the  servant  have 
ended;  e.  g.y  for  an  unauthorized  arrest  or  assault  for  a  sup- 
posed offense  committed  against  the  master.  Oxford  v. 
Peters,  28  111.  434;  Abrahams  v.  Deakin,  L.  E.,  1  Q.  B.  Div. 
516;  Mali  v.  Lord,  39  N.  Y.  381;  Allen  v.  L.  &  S.  W.  Ey. 
Co.,  L.  E.,  6  Q.  B.  65;  L.  M.  E.  E.  Co.  v.  Wetmore,  19  Ohio 
St.  110;  Central  E.  E.  Co.  v.  Peacock,  69  Md.  257;  L  C.  R. 
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R  Co.  V.  Ross,  31  111.  App.  181;  Porter  v.  R  I.  &  P.  R  R 
Co.,  41  la,  358;  Pinkerton  v.  Gilbert,  22  111.  App.  568. 

A  master  is  not  liable  for  a  malicious  and  willful  trespass 
of  a  servant,  even  when  committed  under  color  of  discharg- 
ing the  duty  he  owes  his  master.  I.  C.  R.  R.  Co.  v.  Dow- 
ney, 18  III.  259;  Evansville,  etc.,  R.  R  Co.  v.  Baum,  26  Ind. 
70;  N.  O.,  J.  &  G.  N.  R  B.  Co.  v.  Harrison,  48  Miss.  112; 
Cohen  v.  Dry  Dock,  etc.,  Co.,  69  N.  Y.  170;  Pa.  Co.  v. 
Toomey,  91  Pa.  St.  256;  Pa.  &  M.  P.  R  R.  Co.  v.  Donahue, 
70  Id,  119;  Smith  v.  L.  &  N.  R  R  Co.  (Ky.),  23  S.W.  Rep. 
652. 

For  a  willful  and  malicious  trespass  by  a  servant,  not 
commanded  or  ratified  by  the  master,  but  perpetrated  to 
gratify  the  private  malice  of  the  servant,  no  .action  will  lie 
against  the  master.  Evansville,  etc.,  R.  R.  Co.  v.  Baum,  26 
Ind.  70;  MoUoy  v.  N.  T.  C.  R  R  Co.,  10  Daly,  453;  Hudson 
V.  M.,  K.  &  T.  R  R  Co.,  16  Kans.  470;  Collins  v.  A.  G.  S. 
R  R  Co.  (Ala.),  61  Am.  &  Eng.  Ry.  Cas.  229;  Rounds  v. 
D.  L.  &  W.  R  R  Co.,  64  KT.  129. 

Where  the  act  of  the  servant  amounts  to  a  crime,  or  is 
of  a  willful  and  malicious  character,  the  law  presumes  that 
tbe  perpetration  of  the  wrong  was  not  authorized  before  or 
sanctioned  afterward  by  the  principal,  and  this  presump- 
tion continues  until  repelled  by  proof  to  the  contrary.  Dil- 
lingham V.  Russell,  73  Tex.  47. 

Where  the  servant  steps  aside  from  his  employment,  for 
however  short  a  time,  to  commit  a  tort,  which  the  master 
neither  directed  in  fact,  nor  could  have  been  supposed,  from 
the  nature  of  his  employment,  to  have  authorized  or  ex- 
pected the  servant  to  do,  the  master  is  not  liable.  Cooley 
on  Torts,  535;  C,  B.  &  Q.  R  R  Co.  v.  Casey,  9  111.  App. 
632;  14  Am.  and  Eng.  Enc.  of  Law,  809,  and  cases  cited; 
Cooley  on  Torts,  pp.  533,  537;  Little  Miami  R.  R.  Co.  v. 
Wetmore,  19  Ohio  St.  110. 

The  ground  of  a  master's  liability  for  the  act  of  his  serv- 
ant, is  that  in  contemplation  of  law  the  act  is  his,  though 
performed  by  another,  "  He  must  be  considered  to  be  con- 
structively present  and  commanding  the  act."    St.  L.  C.  & 
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A.  R  K.  Co.  V.  Dalby,  19  111.  375;  Springfield  Engine  &  T. 
Co.  V.  Green,  25  111,  App.  106;  Arasmith  v.  Temple,  11 
Id.  39. 

A  master  is  not  liable  for  the  willful  or  malicious  torts  of 
his  servant  unless  they  are  in  furtherance  of  the  business  of 
the  master,  or  are  subsequently  ratified  by  him.  Wood  v. 
Williams,  142  lU.  280;  C.  &  E.  I.  R.  R.  Co.  v.  Flexman,  103 
Id.  550;  McManus  v.  Cricket,  1  East  106;  Johnson  v.  Bar- 
ber,  5  Gilm.  425. 

A  master  is  not  liable  for  the  tort  of  a  servant,  unless 
that  tort  was  committed,  first,  as  servant;  second,  in  the 
line  of  the  servant's  employment;  and  third,  in  furtherance 
of  the  master's  business.  All  three  of  these  elements  are 
necessary.  Arasmith  v.  Temple,  11  111.  App.  39;  Chicago 
City  Railway  v.  Mogk,  44  111.  App.  17;  Porter  v.  C,  R.  I. 
&  P.  R.  R.  Co.,  41  Iowa  358. 

"  The  mere  fact  that  a  tortious  act  is  committed  by  a  serv- 
ant while  he  is  actually  engaged  in  the  performance  of  the 
service  he  has  been  employed  to  render,  can  not  make  the 
master  liable.  Something  more  is  required.  It  must  not 
only  be  done  while  so  employed,  but  it  must  pertain  to  the 
particular  duties  of  that  employment."  Keith  v.  Lynch,  19 
111.  App.  574;  C,  B.  &  Q.  R.  R.  Co.  v.  Epperson,  26  Id.  80, 
and  cases  cited;  Snyder  v.  II.  &  St.  J.  R.  R.  Co.,  60  Mo. 
413. 

A  joint  action  against  the  two  defendants  will  not  lie 
under  the  facts  of  this  case.  2  Thompson  on  Negligence, 
891,  Sec.''  11,  and  cases  cited. 

An  action  of  trespass  can  never  be  maintained  against  a 
master  for  the  tort  of  a  servant  simply  because  the  relation 
of  master  and  servant  existed  at  the  time.  The  liability 
never  exists  except  in  a  case  where  the  master  would  be 
liable,  if  the  relation  of  master  and  servant  did  not  exist. 
Cooley  on  Torts,  p.  534;  Smith  on  Master  and  Servant, 
*367. 

RowELL,  Neville  &  Lindlet,  attorneys  for  appellee, 
contended  that  railroad  companies  shall^  at  all  junctions 
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with  other  railroads,  and  at  all  depots  where  said  railroad 
companies  stop  their  trains  regularly  to  receive  and  dis- 
charge passengers  in  cities  and  villages,  for  at  least  one  half 
hour  before  the  arrival  of,  and  one  half  hour  after  the 
arrival  of  any  passenger  train,  cause  their  respective  depots 
to  be  open  for  the  reception  of  passengers;  said  depots  to 
be  kept  well  lighted  and  warmed  for  the  space  of  time 
aforesaid.  Starr  &  Curtis'  Annotated  Statutes,  Yol.  2,  page 
1940,  Par.  84. 

A  corporation  is  responsible  for  the  forcible  and  unlaw- 
ful injuries  inflicted  by  its  employes  upon  the  person  of 
others  while  such  employes  are  in  the  discharge  of  and  in 
the  line  of  their  duties,  and  for  such  injuries  the  action  of 
trespass  will  lie  against  corporations.  C.  &  N.  W.  K.  R. 
Co.  V.  Peacock,  48  111.  253;  St.  Louis,  Alton  &  Chicago 
H.  R.  Co.  V.  Dalby,  19  111.  353;  T.,  P.  ife  W.  R.  R.  Co.  v. 
Harmon,  47  111.  299;  Illinois  Central  R.  R.  Co.  v.  Read,  37 
111.  484;  Cracker  v.  C.  &  N.  W.  R.  R.  Co.,  36  Wis.  668; 
Stone  V.  Chicago,  St.  Paul,  M.  &  O.  R.  R.  Co.,  88  Wis.  104. 

Where  a  master  employs  a  servant  to  do  an  act  which 
involves  the  use  of  force  against  the  person  or  property  of 
another,  and  the  servant  in  the  course  of  his  employment 
uses  force  in  a  manner  or  to  an  extent  unlawful  or  unjusti- 
fiable, both  are  answerable  as  trespassers.  Holmes  v.  Wake- 
field et  al.,  12  Allen,  580;  Moore  v.  Fitzberg  Railroad,  4 
Gray,  465. 

When  the  injury  is  direct,  the  action  should  be  trespass 
against  a  corporation  as  well  as  an  individual.  Allen  v. 
City  of  Decatur,  23  111.  332. 

When  an  act  done  by  a  servant  of  a  corporation  is  not 
done  strictly  in  the  line  of  duty  but  is  done  while  in  the  dis- 
charge of  his  duties,  and  is  wanton,  malicious,  or  negligent, 
the  corporation  is  liable  in  an  appropriate  form  of  action 
for  resulting  injuries.  N.  W.  R.  R.  Co.  v.  Hack,  66  111.  238; 
C.,B.  &  Q.  R.  R.  Co.  V.  Dickson,  63  111.  151;  C,  B.  &  Q.  R. 
R  Co.  V.  Sykes,  96  III.  162. 

Although  a  person  may  be  unlawfully  upon  the  train 
or  the  property  of  a  railroad  company,  if  the  servant  of  the 


214  Appellate  Coubts  op  Illinois. 

•        ■■'"■■  I-  III 

Vol.  65.]  C.  &  A.  R.  R.  Ca  V.  Randolph. 

company,  acting  in  the  line  of  his  duties  generally,  unlaw- 
fully ejects  such  person  or  uses  more  force  than  is  necessary 
to  eject  such  person  the  railroad  company  will  be  liable. 
C.  &  N.  W.  R.  R.  Co.  V.  Peacock,  48  111.  254;  N.  W.  R. 
Co.  V.  Hack,  66  111.  238;  Chicago  &  Eastern  R.  R.  Co.  v. 
Flexman,  103  IlL  546;  Rounds  v.  D.  L.  &  yr.  R.  R.  Co.,  64 
N.  T.  129. 

A  carrier,  whether  by  steamboat^  railway,  or  otherwise, 
is  under  obligation  to  convey  his  passenger  safely  and  prop- 
erly and  to  treat  him  respectfully,  and  if  he  intrusts  this 
duty  to  his  servants  the  law  holds  him  responsible  for  the 
manner  in  which  he  executes  his  trust.  K.  N.  L.  Packet 
Co.  V.  True,  88  111.  608;  C.  &  E.  R.  R.  Co.  v.  Flexman,  103 
111.  546;  Cracker  v.  C.  &  N.  W.  R.  R.  Co.,  36  Wis.  668. 

If  a  man  occupies  a  position  of  station  agent  for  a  com- 
pany and  is  in  the  open  and  notorious  exercise  of  the  duties 
of  such  position  the  presumption  is  that  he  has  been  ap- 
pointed by  the  proper  authorities  and  has  been  authorized 
to  do  any  act  properly  pertaining  to  such  position.  St.  L., 
A.  &  C.  R.  R.  Co.  V.  Dalby,  19  111.  375. 

To  make  a  master  liable  for  the  wrongful  act  of  a  serv- 
ant to  the  injury  of  a  third  person,  it  is  not  necessary  to 
show  that  the  master  expressly  authorized  the  particular 
act;  it  is  sufficient  to  show  that  the  servant  was  engaged 
at  the  time  in  doing  his  master's  business  and  was  acting 
within  the  general  scope  of  his  authority,  though  he  de- 
parted from  the  private  instructions  of  the  master,  abused 
his  authority,  was  reckless  in  the  performance  of  his  duty, 
and  caused  unnecessary  injury.  This  was  held  where  a 
baggageman  kicked  a  person  off  of  one  of  the  baggage  cars 
who  was  there  without  right.  Rounds  v.  B.  L.  &  W.  R.  R. 
Co.,  64  N.  Y.  129. 

Mb.  Justice  Booos  delivered  the  opinion  of  the  Court. 

The  action  below  was  trespass  by  the  appellee  to  recover 
for  personal  injuries  inflicted  upon  him  by  the  appellant 
Moffett 

The  right  to  recover  against  the  appellant  company  is 
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predicated  upon  the  fact  that  Moffett  was  an  employe  of 
the  company,  and  upon  the  theory  he  was,  at  the  time  the 
injariea  were  inflicted  upon  appellee,  acting  in  the  line  of 
his  duty  and  in  the  course  of  his  employment,  and  while  so 
acting  forcibly  and  unlawfully  assaulted  and  injured  the 
appellee. 

Moffett  was  ticket  agent  and  telegraph  operator  of  the 
appellant  company  at  Pontiac,  and  on  Sunday,  November 
4,  1894,  was  in  charge  of  its  depot,  including  the  waiting 
rooms  for  passengers  at  that  station. 

About  9  o'clock  in  the  night  of  that  day,  appellee  Ran- 
dolph came  into  the  waiting  room  for  men  in  the  depot. 
He  was  in  an  intoxicated  condition,  and  soon  after  coming 
into  the  room  vomited  upon  the  floor,  and,  without  going 
into  details,  we  may  say  his  condition  and  conduct  was  such 
as  to  justify  hi9  expulsion  from  the  room. 

Moffett,  who  was  a  crippled  and  lamed  man,  had  before 
that  been  appointed  deputy  sheriff,  for  the  purpose  of  cloth- 
ing him  with  authority  to  preserve  order  in  the  depot,  and 
he  carried  an  officer's  "  billy."  He  attempted  to  eject  Ran- 
dolph, who  resisted,  and  a  struggle  ensued. 

We  need  not  here  refer  to  what  occurred  in  the  course  of 
the  struggle  in  the  room,  further  than  to  say  we  have  care- 
fully read  the  testimony  relating  to  it,  and  that  it  does  not 
appear  Moffett  used  more  force  than  was  proper  and  neces- 
sary to  remove  Bandplph  from  the  room,  and  that  in  so 
doing  the  latter  did  not  receive  any  injury  for  which  it  can 
be  seriously  claimed  the  judgment  can  be  sustained. 

They  passed  out  of  the  door  to  and  upon  the  platform 
and  ihere  Moffett  was  knocked  down  by  a  violent  blow  de- 
livered by  Randolph,  and  the  latter  received  a  pistol  ball  in 
his  thigh  at  the  hands  of  Moffett.  If  any  damages  ought 
to  be  awarded  it  is  for  the  injury  caused  by  the  wound  from 
the  pistol  balL 

There  is  conflict  in  the  testimony  as  to  which  of  the 
parties  struck  the  first  blow  upon  the  platform. 

The  testimony  upon  the  part  of  the  appellee  tends  to  show 
that  after  they  were  upon  the  platform  the  api>ellee  cursed 
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Moflfett  and  called  him  a  son  of  a  b h  and  that  Mofifett 

struck  or  struck  at  appellee  with  the  billy,  and  that  appellee 
then  struck  MofFett,  knocked  him  down,  started  to  run  and 
Moflfett  fired  upon  him. 

The  testimony  upon  the  part  of  appellants  tended  to  show 
that  after  they  had  passed  out  upon  the  platform  and  Mof- 
fett  was  in  the  act  of  turning  about  to  return  to  the  room 
the  appellee  cursed  him,  applied  to  him  the  opprobrious 
epithet  before  mentioned  and  struck  him  a  violent  blow  in 
the  eye  which,  as  one  of  the  witnesses  expressed  it, ''  turned 
him  a  somersault"  and  knocked  him  down  upon  the  floor 
of  the  platform,  and  that  Moffett  arose  and  fired  at  appellee 
as  he  was  running  away,  etc.  If  the  testimony  in  either  be- 
half be  accepted  we  think  it  appeared  beyond  dispute  the 
altercation  upon  the  platform  occurred  aiter  Moffett  had 
accomplished  all  that  his  sense  of  duty  as  agent  of  the 
company  prompted  him  to  do,  and  that  the  appellee  brought 
on  what  was  in  fact  a  second  difficulty,  by  his  owa  highly 
provoking  and  unjustifiable  language  and  conduct. 

This  being  true,  there  is  no  ground  of  reason  or  law  re- 
quiring the  appellant  company  to  respond  in  damages  for 
his  injuries,  received  in  the  course  of  such  an  affray. 

Th^  argument  the  company  owed  the  appellee  the  duty 
it  owes  to  a  passenger  can  have  no  weight. 

The  appellee  testified  he  came  to  the  depot  for  the  pur- 
pose of  going  on  its  train  to  Chicago,  but  no  train  upon 
which  passengers  were  carried  or  were  allowed  to  ride  was 
due  to  leave  within  five  hours  of  the  time  he  came  there. 
Freight  trains  were  to  depart  earlier  and  it  is  most  prob- 
able, from  all  the  testimony,  he  intended  to  make  his  way  to 
Chicago  on  a  freight  train  without  paying  his  fare. 

He  testified  that  after  he  >vas  struck  by  the  pistol  ball 
fired  by  Moffett  he  ran  four  or  five  blocks  to  the  park;  re- 
mained there  for  a  time  and  then  returned;  crept  into  a 
stock  car  of  a  freight  train  while  the  train  was  moving  and 
rode  in  the  stock  car  to  Chicago. 

The  evidence  does  not  disclose  a  right  of  recovery  against 
the  appellant  company,  and  as  to  it  th«  judgment  is  reversed 
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and  the  cause  will  not  be  remanded.  Nor  are  we  by  any 
means  satisfied  the  verdict  and  judgment  of  $700  ought  to 
stand  against  the  appellant  Moffett. 

The  injury  to  the  appellee,  though  from  a  pistol  shot,  was 
not  serious,  nor  was  his  actual  damage  great,  and  his  con- 
duct upon  the  occasion  in  question  was  disorderly  and  ex- 
asperating in  a  high  degree.  He  inflicted  upon  Moffett  a 
serious  and  Highly  provoking  personal  injury,  apparently 
sufllcient  to  arouse  great  if  not  irresistible  passion,  under 
the  influence  of  which  the  shot  was  fired.  Moffett,  if  liable 
at  all,  ought  to  respond  only  in  actual  damages.  We  think 
the  case,  confined  to  an  issue  between  Bandolph  and  Moffett, 
should  be  submitted  to  another  jury. 

The  judgment  against  the  appellant  company  is  reversed 
and  as  to  it  the  cause  is  not  remanded. 

Judgment  as  to  appellant  Moffett  reversed,  and  cause  as 
to  him  remanded.    Reversed  and  remanded  accordingly. 

Chicago  A  Alton  Railroad  Com- ' 
pany  and  Ernest  Moffett 

v.* 
Arthur  Randolph. 

The  clerk  will  incorporate  following  finding  of  facts  in 
the  judgment  of  reversal  as  to  the  appellant  company : 

The  court  finds  from  the  evidence  that  the  appellant 
Moffett  was  not,  at  the  time  he  fired  the  shot  at>  the  appel- 
lee, acting  in  the  line  of  his  duty  or  course  of  his  employ- 
ment as  an  employe  of  the  appellant  company,  and  that 
evidence  does  not  show  any  injury  was  inflicted  upon  Ran- 
dolph by  Moffett  while  the  latter  was  so  acting  as  an  em- 
ploye or  in  the  line  of  his  duty  as  such. 

The  court  finds  the  appellant  Moffett  as  agent  of  the 
appellant  company,  was  authorized  by  the  conduct  and  con- 
dition of  Randolph  to  use  the  force  reasonably  necessary  to 
eject  him  from  the  waiting  room,  and  that  no  excessive  force 
to  that  end,  was  used. 


I 
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City  of  Jaeksonrille  t.  Mary  E.  Loar. 

1.  Eminent  Domain— Propcrfy  Damaged  for  Publie  Use.— It  prop- 
erty has  been  damaged  for  public  use,  the  owner  is  entitled  to  receive 
just  compensation,  which  is  to  be  measured  by  the  difference  between 
the  value  of  the  property  before  and  after  the  improvement  for  which 
it  has  been  damaged. 

2.  Cities  and  Villages— C%a?iflriiig  Orade  of  Street.— Where  the 
municipal  authorities  change  the  ^rade  of  a  street  for  the  purpose  of 
crossing  a  railroad  track,  there  is  no  reason  why  one  of  the  owners  of 
property  damaged  thereby  should  bear  the  entire  burden. 

8.  Variance— Jn  Actions  of  Tort— Pleadings  and  Proof. --In  an  ac- 
tion for  damages  resulting  from  the  changing  of  the  grade  of  a  public 
street  it  is  not  necessary  for  the  plaintiff  to  prove  all  the  various  items 
of  damage  alleged  in  his  declaration.  Such  allegations  are  divisible, 
and  the  plaintiff  may  recover  on  proof  of  any  or  all  of  them,  provided 
a  cause  of  action  is  shown,  and  it  is  not  a  variance  because  some  one  or 
more  of  the  separate  items  are  not  sustained  by  the  i^roofs. 

4.  Actions — Ex  Delicto— Recovery  may  he  Pro  Tanto, — In  an  action 
ex  delicto y  upon  proof  of  part  only  of  the  injury  charged,  or  of  one  of 
the  several  items  laid  in  the  declaration,  the  plaintiff  will  be  entitled  to 
recover  pro  tanto,  provided  the  part  proved  affoitis,  per  se,  a  sufficient 
cause  of  action. 

5.  Instructions— Du<y  of  the  Court  and  Jury.— It  is  the  duty  of  the 
court  in  its  instructions  to  state  the  law  applicable,  and  it  is  the  duty 
of  the  jury  to  accept  the  instructions  as  the  law,  and  they  may  well  as- 
sume that  the  court  is  not  making  a  rule  of  its  own,  but  is  announcing 
a  rule  as  laid  down  by  the  constitution,  or  the  statute,  or  by  the  Supreme 
Court,  or  other  recognized  authority. 

Trespass  on  the  Case. — Damages  existing  by  reason  of  a  change  in 
the  grade  of  a  street.  Appeal  from  the  Cotmty  Court  of  Morgan  County; 
the  Hon.  Richard  Yates,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1895.    Affirmed.    Opinion  filed  May  16,  1806. 

J.  J.  Keevb  and  Geo.  L.  Merrill,  attorneys  for  appellant. 

M.  T.  Layman  and  Fred  H.  Rowb,  attorneys  for  appellee. 

Mr.  Justice  "Wall  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  on  verdict  for  $350 

against  the  appellant  for  damages  caused  to  premises  by 


Third  Districtt — November  Term,  1895.   219 

— 

City  of  Jacksonville  v.  Loar. 

reason  of  a  change  in  the  grade  of  a  street.  The  grade  was 
raised  so  that,  as  alleged  in  the  declaration,  the  drainage  of 
the  lot  was  obstructed;  water  from  the  street  was  caused 
to  flow  upon  the  lot  and  become  stagnant  there,  rendering 
the  premises  and  buildings  unhealthy  and  unfit  for  residence 
purposes;  that  dirt  and  refuse  matter  were  thrown  and  car- 
ried over  and  upon  the  lot  and  that  the  approaches  to  the 
lot  were  raised  so  as  to  render  access  more  difficult,  etc. 

The  testimony  offered  by  the  appellee  tended  to  sustain 
more  or  less  all  of  the  items  of  injury  specially  alleged  ex- 
cept perhaps  that  of  loss  of  drainage,  and  to  show  that  the 
damages  thereby  occasioned  were  as  much  or  more  than  the 
sum  awarded  by  the  verdict. 

On  the  other  hand  there  was  evidence  tending  to  show 
that  no  damage  but  rather  a  benefit  had  accrued  to  the  ap- 
pellee. It  was  for  the  jury  to  reconcile  this  testimony.  A 
careful  reading  of  the  abstract  leads  us  to  the  conclusion 
that  we  ought  not  to  interfere  on  this  ground. 

The  change  of  grade  was  thought  necessary  by  the  cit}' 
for  the  purpose  of  crossing  the  tracks  of  a  railroad  lying 
some  distance  beyond  the  property  of  the  appellee.  Con- 
ceding that  the  grade  was  proper  for  that  purpose  and  that 
it  was  carefully  and  skiirnlly  constructed,  it  was  for  a  pub- 
lic use  and  there  is  no  reason  why  the  appellee  should  bear 
the  burden. 

If  her  property  has  been  damaged  for  public  use  she  has 
a  right  under  th^  constitution  to  receive  just  compensation, 
which,  as  has  been  held,  is  to  be  measured  by  the  difference 
between  the  value  of  the  property  before  and  after  the  im- 
provement. 

It  is  argued  that  the  proof  fails  to  show  that  the  drain- 
age of  the  lot  was  diminished  or  affected  by  this  change  of 
grade,  because  it  is  said  the  water  never  ran  from  the  lot  to 
the  street,  and  hence  there  was  a  fatal  variance  between  the 
allegations  and  the  proofs. 

This  was  but  one  of  several  items  of  damage  alleged  in 
the  declaration.  It  was  not  necessary  for  the  plaintiff  to 
prove  all  the  injury  alleged.    Such  allegations  are  divisi- 


220  Appellate  Courts  of  Illinois. 

Vol.  65.]  City  of  Jacksonville  v.  Loar. 

ble  and  the  plaintiff  may  recover  upon  proof  of  any  or  all 
of  them,  provided  a  cause  of  action  is  shown.  It  is  not  a 
variance  that  some  one  or  more  of  the  separate  items  of  in- 
jury may  not  be  sustained  by  the  proof. 

The  brief  quotes  from  Chitty  to  the  effect  that  if  the 
pleader  needlessly  describe  the  tort  with  minuteness  and 
particularity  and  the  proof  is  different  in  substance  there 
will  be  a  fatal  variance.  This  is  not  an  instance  of  the  sort 
referred  to.  It  is  not  a  description  of  the  tort  or  the  means 
of  effecting  it,  but  rather  the  statement  of  an  injury  occa- 
sioned, and  is  within  the  rule  laid  down  by  the  author  on  the 
following  page  393,  as  follows : 

"  In  an  action  ex  delicto  upon  proof  of  part  only  of  the 
injury  charged  or  of  one  of  several  injuries  laid  in  the  same 
count  the  plaintiff  will  be  entitled  to  recover  ^ro  tanto  pro- 
vided the  part  which  is  proved  afford,  j?er«^,  a  sufficient 
cause  of  action;  for  torts  are,  generally  speaking,  divisible." 

It  is  objected  that  the  court  permitted  the  plaintiff  to 
prove  that  a  ditch  which  formerly  ran  in  front  of  the  prop- 
erty had  been  filled  in  the  course  of  making  the  new  grade, 
when  there  was  no  specific  allegation  to  that  effect  in 
the  declaration.  It  was  not  necessary  that  the  declaration 
should  allege  and  set  out  all  the  particulars  and  minutiae  as 
to  the  aspect  and  condition  of  the  street  before  and  after 
the  grade  was  changed,  as  is  implied  by  this  objection. 
That  would  be  a  needless  description  of  the  tort,  such  as 
is  referred  to  by  Chitty,  which,  if  inaccurate,  might  compel 
the  pleader  to  amend  or  incur  the  risk  of  a  variance. 

Other  objections  to  the  ruling  of  the  court  in  the  admis- 
sion or  rejection  of  evidence  are  urged.  They  are  all  of  a 
minor  character.  We  have  examined  them  and  think  they 
are  not  of  sufficient  importance  to  require  specific  notice. 
If  it  were  conceded  that  the  rulings  were  erroneous,  as 
urged,  the  judgment  ought  not  to  be  reversed  for  that  reason, 
because  we  are  satisfied  the  rights  of  the  appellant  were 
not  substantially  prejudiced  thereby. 

As  to  instructions  numbers  one  and  four  given  for  appellee 
it  is  urged  that  they  are  faulty  because  they  assume  that 
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there  was  proof  of  a  loss  of  drainage  by  reason  of  the  change 
in  the  grade  when  there  was  no  such  proof.  The  fourth 
instruction  does  not  refer  to  the  matter  of  drainage. 

The  first  does,  but  hypothetically;  and  in  connection, 
though  disjunctively,  with  the  difficulty  of  access  and  the 
flowing  of  water  and  casting  of  dirt  on  the  lot. 

Admitting  that  there  is  no  direct  proof  of  such  depriva- 
tion of  d^inage  as  claimed  in  the  declaration,  and  that  there 
was  not  enough  in  the  evidence  upon  which  to  predicate 
that  part  of  the  instruction,  the  question  is  whether  this 
error  ought  to  vitiate  the  judgment. 

As  already  stated,  the  proof  offered  by  plaintiff  showed 
that  in  respect  to  the  other  injuries  alleged  and  proved,  the 
lot  had  been  depreciated  as  much  as  the  sum  allowed  by  the 
verdict  and  it  is  not  to  be  supposed  that  in  such  a  state  of 
the  proof  the  jury  were  unfavorably  affected  by  the  instruc- 
tions. 

But  if  this  were  at  all  probable  or  possible  the  fault  was 
obviated  in  the  most  ample  manner  by  instructions  given  at 
the  instance  of  the  appellant. 

These  instructions,  ten  in  number,  and  covering  nearly 
four  pages  of  the  abstract,  were  framed  to  meet  every  hy- 
pothesis of  the  plaintiff's  case. 

The  fifth  was  especially  directed  to  the  matter  of  the 
deprivation  of  drainage,  and,  seeming  to  concede  that  there 
was  evidence  on  the  point  for  the  consideration  of  the  jury, 
stated  in  the  plainest  terms  that  unless  the  jury  believed 
from  the  preponderance  of  the  evidence  that  the  change  of 
grade  had  caused  such  deprivation,  then  the  plaintiff  had 
failed  to  prove  that  allegation. 

In  other  instructions  the  jury  were  told  repeatedly  that 
the  burden  of  proof  was  on  the  plaintiff  as  to  every  allega- 
tion of  the  declaration. 

In  such  condition  of  the  record  the  appellant  can  not  ask 
a  reversal  of  the  judgment  for  the  error  so  complained  of. 

It  is  quite  apparent  that  if  there  was  error  in  that  respect 
it  was  harmless  under  the  circumstances. 

It  is  objected  that  on  the  margin  of  one  of  the  instructions 
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was  written  "  132  111.  429"  thus  indicating  to  the  jury  that 
the  proposition  therein  had  been  taken  from  a  decision  of 
the  Supreme  Court  and  that  in  others  there  was  reference 
to  and  a  quotation  from  the  constitution.  This  objection 
seems  to  be  based  upon  the  idea  that  thereby  some  special 
emphasis  or  importance  had  been  given  to  these  instruc- 
tions and  it  is  argued  that  the  court  should  not  advise  the 
jury  what  the  Supreme  Court  had  ruled  or  what  th6  consdtu- 
tion  provided. 

We  can  not  appreciate  the  objection.  It  is  the  duty  of 
the  court  in  its  instructions  to  state  the  law  applicable — ^and 
it  is  the  duty  of  the  jury  to  accept  the  instructions  as  the 
law — and  they  may  well  assume  that  the  court  is  not  mak- 
ing a  rule  of  its  own  but  is  announcing  a  rule  as  laid  down 
by  the  constitution  or  the  statute  or  by  the  Supreme  Court 
or  other  recognized  authority. 

The  court  need  not  enforce  its  instructions  by  referring 
to  authority  and  as  a  matter  of  good  taste  and  practice 
usually  does  not  The  notation  here  complained  of  was 
probably  by  counsel  for  the  convenience  of  the  court  and 
was  inadvertently  not  erased  but  it  can  not  be  regarded  as 
an  error.  It  was  not  erroneous  to  advise  the  jury  of  the 
provision  of  the  constitution  giving  the  plaintiff  compensa- 
tion for  property  damaged  for  public  use;  on  the  contrary, 
where  a  right  is  especially  secured  by  statute  or  constitu- 
tion and  the  action  is  founded  upoti  such  provision  it  is 
quite  proper  to  so  state  in  the  instructions. 

It  is  not  deemed  necessary  to  refer  more  in  detail  to  the 
points  made  in  the  brief.  No  errors  are  found  which  should 
work  a  reversal  and  the  judgment  will  therefore  be  affirmed. 


iEtna  Life  Insurance  Co.  et  al.  v.  Kebecca  M.  McNeely  et  a1. 

1.  Limitations— W7iaf  Does  Not  Prevent  the  Running  of  the  Statute, 
— A  widow  of  a  deceased  iribrtgagor  can  not,  by  partial  payments  of  the 
principal  and  annual  interest  upon  sucli  indebtedness,  prevent  the  run- 
ning of  the  statute  of  Umitations  as  against  tlie  heira  of  the  deceased. 
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Xort^lT®  Foreclodnre. — Appeal  from  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Cyrub  Eflbr,  Judge,  presiding.  Heard  in  this  court 
at  the  November  tei-m,  1805.    Opinion  filed  May  16, 1896. 

Statement  of  the  Case, 

The  appellant  company  on  the  18th  day  of  May,  1895, 
filed  its  bill  in  chancery  against  the  appellees,  who  are  the 
children  and  only  heirs  of  one  Henry  Banning,  deceased, 
praying  for  a  decree  foreclosing  a  certain  trust  deed  executed 
by  said  deceased  and  Martha,  his  wife  (also  since  deceased), 
whereby  they  mortgaged  sixty-five  acres  of  land  belonging  to 
the  husband  and  being  the  homestead  of  himself  and  family, 
to  secure  the  payment  of  an  indebtedness  in  the  sum  of 
$1,000  due  from  the  husband  to  the  company,  which  indebt- 
edness fell  due  January  1,  1883(.  The  bill  alleged  that  said 
Henry  Fanning  died  in  1881,  and  that  his  widow,  Martha,  in 
1882,  paid  $300  upon  the  principal  sum  of  said  indebtedness 
and  made  written  application  to  the  company  for  an  extension 
of  the  time  of  payment  of  the  remainder;  that  the  company 
granted  such  application,  and  that  it  was  agreed  in  writing 
between  it  and  said  Martha  that  the  time  of  payment  should 
be  extended  for  a  period  of  five  years,  and  that  said  Martha 
under  such  agreement  paid  the  annual  interest  on  the  re- 
mainder of  the  debt  for  that  period  and  again  applied  for  a 
further  extension  of  the  time  of  payment,  and  that  another 
agreement  between  her  and  the  company' was  duly  entered 
into  in  writing  extending  the  time  of  payment  for  another 
period  of  five  years  which  last  period  expired  on  the  1st 
day  of  January,  1803;  that  said  Martha  had  possession  of 
the  mortgaged  land  and  occupied  it  as  a  homestead  from 
and  after  the  death  of  her  husband  until, her  death,  which 
occurred  on  the  17th  day  of  February,  1892,  and  paid  the 
annual  interest  each  year  upon  the  mortgage  indebtedness 
during  that  period  of  time. 

The  bill  further  alleged  the  payment  of  the  sum  of  $300 
made  by  said  Martha  and  the  agreements  for  the  extension 
of  the  time  of  payment  of  the  remainder  of  the  debt  were 
made  with  the  knowledge  and  consent,  and  at  the  request 
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of  the  appellees,  children  of  the  mortgagor,  Henry  Fanning. 
The  appellees  relied  upon  the  bar  of  the  statute  of  limita- 
tions. Upon  a  hearing  the  court  sustained  their  defense 
and  dismissed  appellant's  bill^  and  it  has  brought  the  case 
here  by  appeal. 

Edward  P.  Kirbt,  attorney  for  appellants. 

It  is  not  material  whether  the  payment  be  a  payment  of 
principal  or  a  payment  of  interest.  Both  stand  upon  the 
same  footing.  A  payment  of  interest  is  regarded  as  an  ac- 
knowledgment of  the  debt,  and  from  the  acknowledgment 
a  promise  to  pay  the  debt  may,  and  ought,  to  be  implied. 
Sigourney  v.  Drury,  14  Pick.  387;  Lowery  v.  Geer,  32  111. 
383;  Paris  v.  Hunter,  10  111.  App.  230. 

The  law  of  limitations  is  not  favored  in  equity,  and  is  the 
creature  of  the  statute.  At  common  law  there  was  ortli- 
narily  no  limit  as  to  time. 

"  The  common  law  fixed  no  time  as  to  the  bringing  of 
actions.  Limitations  derive  their  authority  from  statutes." 
United  States  v.  Thompson,  98  U.  S.  486. 

Bailey  &  Sedgwick,  attorneys  for  The  JEtna  Life  Insur- 
ance Company  and  Benjamin  L.  T.  Bourland,  appellants. 

Section  16  of  our  statute  of  limitations  does  not  require 
the  new  promise  or  part  payment  to  be  "  by  the  party  to  be 
charged." 

Any  one  claiming  or  holding  under  a  mortgage  is  af- 
fected by  partial  payments  made  by  him.  Emory  v.  Kei- 
ghan,  88  111.  489. 

A  payment  of  interest  made  by  any  person  who,  under 
the  terms  of  the  contract,  was  entitled  to  pay,  and  from 
whom  the  mortgagee  was  bound  to  accept  payment,  is  a 
payment  from  the  date  of  which  the  statute  of  limitations 
commences  to  run.  13  Am.  and  Eng.  Encyc.  of  Law,  p.  760, 
note  3,  and  cases  cited. 

Under  section  11  of  the  Limitation  Act  of  1872  (mort- 
gages), the  limitation  begins  to  run  from  the  last  payment 
of  interest  on  the  debt.    Schefferstein  v.  Allison,  123  HI. 
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662;  Kreitz  y.  Hamilton,  2S  111,  App.  566,  571;  Houston  v. 
Workman,  28  111.  App.  626,  628. 

The  words  "  in  writing  "  qualify  the  words  "  new  prom- 
ise" only,  and  not  the  word  "payment."  Bowles  v. 
Keator,  47  111.  App.  28. 

A  promise  by  a  life  tenant  to  pay  taxes,  barred  by  the 
four  years'  statute  of  limitations,  removes  the  bar,  although 
the  remainderman  makes  no  promise;  for  taxes  are  paya- 
ble by  the  life  tenant.     Duvall  v.  Perkins,  77  Md.  582. 

The  tenant  for  life  is  bound  to  keep  down  the  interest 
on  incumbrances.  1  American  Leading  Cases  in  the  I^iw  of 
Real  Property,  p.  209;  Coggswell  v.  Coggswell,  2  Edw. 
231;  Hunt  v.  Watkins,  1  Humph.  498;  Mosley  v.  Marshall, 
27  Barb.  42;  Jones  v.  Sherrard,  2  Dev.  &  B.  Eq.  179;  Bar- 
nnm  v.  Barnum,  42  Md.  251. 

A  partial  payment  on  a  mortgage  by  the  heirs  of  two 
joint  and  several  mortgagors,  owing  part  of  the  mortgaged 
premises  inherited  from  the  mortgagors,  is  binding  as  an 
acknowledgment  of  the  debt  upon  a  grantee  of  another 
part  from  one  of  the  mortgagors,  and  the  heirs  of  the  other, 
and  prevents  the  running  of  the  statute  in  favor  of  such 
grantee.    Morduck  v.  Robinson,  71  Hun,  320. 

A  part  payment  of  principal  or  interest  made  by  the 
mortgagor  or  his  agent  revives  the  mortgage  and  gives  it  a 
new  lease  of  validity  from  the  date  of  such  payment,  and  a 
payment  by  one  of  two  or  more  mortgagors,  while  the 
mortgage  is  still  operative,  will  keep  up  the  right  of  entry 
against  all.  2  Wood  Lim.,  2d  Ed.,  656,  note  4;  Pears  v. 
Lanig,  L.  R.,  12  Eq.  Cas.  51;  Roddam  v.  Morley,  1  De  G.  & 
J.  1. 

Payments  of  interest  made  by  a  tenant  for  life  have  been 
held  sufficient  as  against  the  remainderman.  Toph  v. 
Stephenson,  1  De  G.,  M.  &  G.  40;  Pears  v.  Lanig,  12  Eq. 
Cas.  51;  Roddam  v.  Morley,  ante. 

So  a  payment  by  a  mortgagor's  solicitor.  Ward  v.  Car- 
ter, L.  R.,  1  Eq.  29, 

Or  by  any  person  either  having  express  authority  or  so 
situated  in  reference  to  the  property  and  the  mortgage  that 
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ihe  law  will  imply  authority,    Chirinery  v.  Evans,  11  11.  L. 
Cas.  115. 

J.  O.  Pbiest  and  Chas.  A.  Barnes,  attorneys  for  appel- 
lees. 

The  fee  went  to  the  heirs  direct  upoil  death  of  ancestor. 
For  ten  years  from  January  1,1883,  the  insurance  company 
had  a  right  to  their  lien.  During  that  time  they  slept  on  their 
rights.  When  that  time  expired  the  right  was  gone.  The 
debt  was  extinguished  by  the  statute,  and  this  land  freed 
from  this  lien.  In  case  of  Emory  v.  Keighan,  88  111.  486, 
the  court  says :  "  In  England  it  is  held  that  the  right  of 
entry  under  a  mortgage  may  be  tolled  by  the  lapse  of  time; 
and  so  is  the  law  in  Illinois.  In  Illinois  the  time  required 
to  toll  the  right  of  entry  under  a  mortgage  is  that  prescribed 
by  the  statute  oi  limitations  relating  to  actions  for  the  col- 
lection of  the  debt  secured  by  the  mortgage."  See  also 
Pollock  V.  Maison,  41  111.  617. 

The  insurance  company  merged  the  debt  of  Henry  Fan- 
ning in  that  of  Martha  Fanning.  They  saw  fit  to  look  to 
her  for  their  money.  In  consideration  of  such  payment  of 
interest  and  principal  they  canceled  the  Henry  Fanning 
debt  and  looked  to  his  widow.  That  is  the  fact  of  the  case, 
understood  at  the  time.  When,  upon  her  death,  they  find 
they  can  not  recover  from  her  estate,  they  now  seek  to  re- 
pudiate this  subrogation  and  hold  the  heirs.  We  think  they 
are  estopped  from  so  doing  by  every  rule  of  both  law  and 
equity.  While  tjiese  appellees  were  never  jointly  liable  for 
this  indebtedness,  even  if  they  were,  the  new  promise  or 
payment  by  one  (Martha)  without  the  knowledge  or  assent 
or  subsequent  ratification  of  the  others  (the  heirs)  will  not 
operate  to  bind  the  latter.  Kallenback  v.  Dickinson,  100 
111.  427. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

There  was  no  proof  the  appellees  or  any  of  them  re- 
quested the  widow  to  make  any  payment  either  of  principal 
or  interest  upon  the  debt  or  to  arrange  for  extending  the 
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time  of  its  maturity  or  that  any  of  them  were  in  any  way 
consulted  about  or  asked  to  consent  to  anything  that  she 
did  about  the  matter. 

It  is  clear  some  of  them  knew  she  was  paying  the  interest 
on  the  indebtedness  but  she  held  possession  of .  the  mort- 
gaged lands  as  her  homestead,  enjoyed  the  rents  and  profits 
thereof  as  was  her  right  to  do,  and  the  heirs  seem  to  have 
given  neither  care  nor  thought  to  the  indebtedness  or  to  the 
mortgaged  premises  until  the  homestead  right  expired. 
The  company  treated  her  as  the  sole  party  in  interest  and 
dealt  with  her  and  the  indebtedness  upon  that  basis. 

We  can  not  rep^ard  the  appellees  or  any  of  them  as  bound 
by  the  transactions  between  the  company  and  the  widow, 
on  the  ground  she  was  acting  at  their  request,  for  such  was 
not  proven;  nor  can  we  regard  any  of  them  as  estopped  on 
the  ground  she  acted  with  their  knowledge  and  consent,  for 
it  was  not  proven  they  knew  of  and  consented  to  either 
of  the  contracts  for  an  extension  of  the  time  of  payment. 
Nor  had  she  authority  because  of  the  relation  of  all  of  the 
parties  to  the  land  to  bind  them  by  her  contracts  or  her 
payments. 

She  had  an  estate  of  homestead  in  the  land  and  they 
owned  the  fee.  They  were  not  joint  debtors,  for  none  of  the 
appellees  were  personally  bound  as  debtors,  but  all  were 
more  or  less  interested  in  the  payment  of  the  debt,  because 
it  was  a  lien  upon  the  land. 

This  interest  was  no  doubt  such  as  to  give  either  of  the 
heirs  or  the  widow  the  right  to  pay  the  debt  and  to  charge 
the  appellant  company  with  the  duty  of  accepting  payment 
from  either,  but  not  such  as  to  give  the  widow  or  any  heir 
power  to  bind  the  others  to  a  new  c6ntract  extending  the 
time  of  payment.  Indeed  the  right  of  each  of  such  parties 
to  discharge  the  debt  is  inconsistent  with  the  right  of  an- 
other of  them  to  enter  into  an  independent  contract  legally 
binding  upon  all,  postponing* the  date  of  payment.  Kallen- 
back  V.  Dickinson,  100  111.  427,  is  an  instructive  case  in  this 
connection. 

The  contracts  entered  into  by  the  widow  and  payments 
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made  by  her  no  doubt  operated  to  bind  her  interest  in  the 
land  and  to  stay  the  running  of  the  statute  as  to  her,  but 
had  no  such  effect  as  to  the  interests  of  the  appellees. 
They  were  bound  only  by  the  contract  as  it  existed  with 
their  father.  Eight  of  action  upon  that  contract  was  barred 
by  the  statute. 
The  decree  is  affirmed. 


DetIs  &  Bankin  Building  and  Manufacturing  Co.  r.  N. 

B.  Moberly. 

1,  New  Trials— TFAere  a  Case  has  not  been  Fairly  Tried.— -"Where 
the  record  impresses  the  Appellate  Ck>urt  with  the  belief  that  the  merits 
of  the  controversy  have  not  been  fairly  tried,  tlie  judgment  wiU  be  re- 
yereed  and  the  case  remanded  for  a  new  triaL 

2.  PRAcncK--iVb  Written  Pleadings. — In  cases  where  there  are  no 
written  pleadings,  the  defendant  may  insist  upon  any  defense  to  the 
plaintiffs  claim  that  the  proofs  may  warrant,  as  want  or  failure  of  con- 
sideration, recoupment  or  set-off,  etc. 

8.  Peomissory  Notes.— -Dc/eiwes  by  Way  of  Recoupment  or  Set-cff.— 
Where  there  is  an  agreement  to  procure  the  incoqx>ration  of  the  stock- 
holders in  a  corporation  and  to  furnish  a  subscriber  his  share  of  stock  as 
the  consideration  of  the  promissory  note  given  by  such  subscriber,  there 
IS  no  reason  why  damages  growing  out  of  the  breach  of  the  agreement 
might  not  be  interposed  by  way  of  recoupment  or  setoff,  even  though 
not  pleadable  as  a  want  of  failure  of  consideration. 

AB8ninpsit,  on  a  promissory  note.  Appeal  from  the  County  Court 
of  McLean  County;  the  Hon.  C.  D.  Mters,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1895.  Reversed  and  remanded. 
Opinion  filed  May  16,  1896. 

Kerrick,  Spencer  &  Bracken,  attorneys  for  appellant. 

Hart  &  Hoffman,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 
This  was  a  suit  upon  a  promissory  note  for  $100^  given 
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by  appellee  to  appellant,  brought  before  a  justice  of  the 
peace  and  removed  by  appeal  to  the  County  Court,  where, 
upon  a  trial  by  jury,  there  was  a  finding  for  the  appellee, 
upon  which,  after  overruling  a  motion  for  new  trial,  the 
court  rendered  judgment  against  appellant  for  cost. 

It  appears  from  the  evidence  that  a  few  months  prior  to 
the  date  of  the  note  the  appellant  entered  into  a  written 
contract  with  a  number  of  persons  residing  at  or  near 
Farmer  City  by  which  the  appellants  undertook  to  construct 
a  creamery  plant  for  the  price  of  $3,950.  This  contract  was 
signed  by  appellant  and  by  the  parties  of  the  second  part, 
and  the  latter  were  to  pay  of  the  price  named  to  the  appel- 
lants the  sums  set  opposite  their  respective  names.  The 
appellee  was  one  of  the  subscribers  and  was  to  pay  $100. 

The  contract  provided  that  as  soon  as  the  sum  of  $3,950, 
should  be  subscribed,  or  in  a  reasonable  time  thereafter,  the 
subscribers  should  form  a  corporation  under  the  laws  of  the 
State.  The  necessary  amount  was  subscribed  and  the  ap- 
pellant proceeded  to  build  and  equip  the  plant  and  on  the 
18th  of  July  a  committee  appointed  by  the  subscribers  re- 
ported that  the  contract  had  been  duly  complied  with  by 
the  appellant  and  that  the  committee  had  received  the  keys 
of  the  structure. 

It  appears  from  the  testimony  that  a  corporation  was 
formed  pursuant  to  the  provisions  of  the  contract,  but 
whether  that  was  done  before  or  after  the  acceptance  of  the 
property  is  not  definitely  shown. 

The  note  sued  on  bears  date  July  19,  1892,  and  was  given 
on  account  of  the  subscription  of  the  appellee,  which  had 
not  been  paid.  He  claims  as  a  matter  of  defense  that  the 
agreement  or  subscription  which  he  signed  contained  pro- 
visions substantially  diflferent  from  this  one,  or  that  it  was 
so  read  to  him;  that  he  was  not  willing  to  pay  his  subscrip- 
tion for  that  reason,  and  that  as  a  consideration  for  signing 
this  note  the  agent  of  the  plaintiflf  represented  and  prom- 
ised that  if  he  would  give  the  note  the  appellant  would 
organize  the  company  and  that  the  appellee  should  have  his 
stock  and  then  he  should  be  "  let  out." 
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His  testimony  on  this  point  is  not  clear.  He  first  states : 
"  They  promised  that  after  they  organized  they  would  give 
me  stock  for  my  note  and  give  my  note  back  to  me."  This 
statement,  if  made  in  connection  with  the  circumstances 
which  he  details  in  regard  to  his  signing  the  original  con- 
tract of  subscription,  is  not  yery  intelligible. 

Again  he  says: 

"  Well,  there  was  another  agent  came  to  my  house  and 
he  said  he  had  come  to  collect  the  money;  he  came  to  see 
me  three  times;  I  told  him  that  my  understanding  was,  from 
the  way  they  read  the  contract  to  me,  that  they  had  not 
complied  with  their  contract,  and  I  didn't  propose  to  pay  it; 
he  came  the  rhird  time,  and  then  he  made  a  proposition;  he 
said  that  if  I  would  pay  him  the  money  or  give  him  my  note 
so  that  they  could  go  ahead  and  organize,  he  would  see 
to  it  that  I  got  stock  for  it  and  would  let  me  out,  and 
on  that  ground  1  gave  him  my  note." 

And  again : 

"He  came  to  me  a  third  time  in  the  havfield;  said  he  had 
come  to  make  me  a  proposition;  that  proposition  was  that 
if  I  would  settle  with  him  by  note  or  ftioney  he  would  see 
that  I  got  stock  and  would  let  me  out  of  it;  he  said  they 
could  not  organize  until  that  money  was  collected." 

According  to  the  testimony,  he  had  no  good  reason  for 
not  paying  his  subscription  unless  he  was  deceived  and  mis- 
led as  to  the  contents  of  the  instrument,  which  is  quite 
improbable.  Equally  improbable  is  the  story  he  tells  as  to 
the  representation  made  to  him  by  the  agent  when  the  note 
was  signed.  The  appellant  could  not  organize  the  com{>any; 
that  could  be  done  by  the  subscribers  only.  If  the  appellee 
misunderstood  this  his  memory  or  understanding  of  the 
other  provisions  of  the  contract  can  hardly  be  trusted. 

The  appellant  could  not  give  him  stock.  That  could 
come  from  the  subscribers  only,  though  it  would  of  course 
be  withheld  until  the  subscription  was  paid  to  the  satisfac- 
tion of  appellant. 

As  already  observed  the  appellee  had  no  defense  to  the 
subscription  unless  upon  the  ground  that  he  was  deceived 
or  misled  as  to  the  terms  and  conditions  of  the  contract. 
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The  only  theory  consistent  with  his  testimony  upon  which 
a  want  of  consideration  for  the  note  can  be  argued  seems  to 
be  that  the  appellant  wanted  the  note  merely  as  a  matter 
of  form,  in  order  that  the  organization  of  the  company 
might  be  perfected,  and  then  the  stock  was  to  be  exchanged 
for  the  note,  thus  conceding  his  objection  to  liability  under 
the  original  contract,  and  for  that  reason  the  appellant  was 
to  take  the  matter  off  his  hands  and  in  effect  carry  his  sub- 
scription and  get  his  stock.  It  is  not  clear,  however,  that 
this  is  what  the  appellee  was  trying  to  establish  by  his  tes- 
timony. 

If  his  signature  to  the  subscription  was  obtained  by  any 
fraudulent  means  chargeable  to  the  appellant,  of  course 
he  was  not  liable  to  pay,  and  in  such  case  if  the  appellant, 
supposing  that  he  had  a  probable  defense,  was  willing  to 
take  his  place,  the  most  practical  and  sensible  thing  to  do 
was  to  give  him  a  receipt  for  the  money  and  take  an  assign- 
ment of  his  stock.  In  such  a  situation  why  should  he  give 
his  note  payable  a  year  after  date  with  interest  for  a  sum  of 
money  which  he  was  not  to  pay  ? 

There  is  no  apparent  reason  why  the  alleged  representa- 
tions of  the  agent  should  have  been  made,  or  why  such  a 
circuitous  course  should  have  been  taken  when  the  supposed 
object  could  have  been  attained  by  a  simpler  and  a  more 
direct  method. 

It  is  quite  evident  that  the  defense  interposed  was  a  sur- 
prise to  the  plaintiff.  It  is  hardly  fair  to  say  that  such  a 
defense  should  have  been  expected,  or  that  the  plaintiff  was 
at  fault  in  not  being  prepared  to  meet  it.  In  support  of  the 
motion  for  new  trial,  an  affidavit  was  presented,  showing 
what  evidence  the  plaintiff  could  produce  upon  another 
trial,  and  it  seems  reasonably  certain  that  with  such  testi- 
mony the  verdict  would  be  for  the  plaintiff.  We  are  im- 
pressed w^ith  the  belief  that  the  merits  of  this  controversy 
have  not  been  fairly  tried,  and  in  view  of  the  very  unsatis- 
factory nature  of  the  defense  as  presented,  and  of  the  offer 
of  testimony  by  the  plaintiff  in  case  of  another  trial,  we 
think  the  motion  for  new  trial  should  have  been  granted. 
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In  the  brief  of  appellant  it  is  argued  that  the  alleged  de- 
fense could  not  be  pleaded  as  a  want  of  consideration  to  the 
note,  because  it  amounted,  if  anything,  to  an  independent 
contract  to  do  or  perform  something  in  the  future,  and  that 
if  such  contract  was  not  performed  and  damage  had  thereby 
accrued  to  the  defendant^  the  remedy  was  by  action  on  the 
contract  and  not  by  way  of  defense  that  the  consideration 
of  the  note  had  failed.    Citing  Gage  v.  Lewis,  68  111.  60-lr. 

There  were  no  written  pleadings  in  the  case,  and  of  course 
the  defendant  might  insist  upon  any  defense  to  the  plaintiffs' 
claim  that  the  proofs  would  warrant,  e.  ^.,  want  or  fail- 
ure of  consideration,  recoupment  or  set-off. 

If  there  was  no  ground  for  the  defense  that  the  subscrip- 
tion w^as  fraudulently  obtained,  it  is  difficult  to  see  what 
consideration  there  was  for  the  alleged  agreement  of  the 
plaintiff  to  procure  an  incorporation  of  the  stockholders, 
and  to  furnish  to  defendant  his  share  of  the  stock,  as  was 
predicated  in  some  of  the  instructions. 
.  Assuming  that  such  an  agreement  by  the  plaintiff  was 
the  consideration  upon  which  the  note  was  given,  and  that 
it  was  not  complied  with,  we  see  no  reason  why  damages 
growing  out  of  the  breach  of  the  agreement  might  not  be 
interposed  by  way  of  recoupment  or  set-off — even  though 
not  pleadable  as  a  want  or  failure  of  consideration. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


William  H.  Taylor  y.  Frances  Dawson. 

1.  Freehold— W^ere  not  Involved.— In  a  pixx^eeding  for  partition, 
which  raiBes  no  question  as  to  the  title  of  the  land,  a  fre^old  within 
the  meaning  of  the  statute  is  not  involved. 

2.  Appeals— Itecrce  for  Partition  Final,— A  decree  in  partition 
which  finally  settles  the  rights  of  the  parties,  is  final,  and  it  is  not  neces- 
sary to  wait  until  Uie  sale  and  final  distribution  of  the  proceeds  before 
taking  an  appeal  or  writ  of  error. 

3.  Estoppel— WTien  a  Duty  to  Speak, — Where  a  widow  paid  off  a 
mortgage  given  by  her  deceased  husband,  in  which  she  joined,  and  suf* 
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fereda  third  party  to  purchase  the  shares  of  the  heirs  in  the  mortgaged 
property,  without  asserting  any  claim  upon  such  premises  for  the 
amount  she  had  paid,  she  was  held  to  be  estopped  from  claiming  an  in- 
terest in  the  land  by  reason  of  such  payment,  as  against  the  purchaser . 
4  Taxes — Payment  of,  in  Suits  for  Partition.— In  proceedings  for 
partition  of  real  estate,  the  amount  paid  for  taxes  upon  the  same  is  to 
be  apportioned  among  the  parties  according  to  their  interests  in  the  lands 
and  the  equities  of  the  case. 

Bin  for  Partition.— Error  to  the  Circuit  Court  of  DeWitt  County; 
the  Hon.  Gbobqb  W.  Hbrdman,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1895.  Reversed  and  remanded.  Opinion  filed 
May  16, 1896. 

William  Booth,  attorney  for  plaintiff  in  error. 

Subrogation  is  a  right  that  must  be  actively  asserted. 
Junkers  v.  Rush,  136  111.  179. 

The  right  may  be  lost  by  negligence,  resulting  in  preju- 
dice to  others,  or  if  rights  of  others  have  intervened.  Shel- 
don on  Subrogation,  Sees.  43  and  44;  Qerrish  v.  Bragg,  55 
Vt.  329. 

It  will  not  be  allowed  against  jin  interest  taken  on  faith 
of  the  records.     Sheldon  on  Subrogation,  Sections  17  and  20. 

A  discharge  of  a  mortgage,  unless  eflfected  through  acci- 
dent or  mistake,  is  an  absolute  bar.  34  American  Decis- 
ions, 195;  Guy  v.  Duprey,  ll>  Cal.  199;  Bently  v.  Wheeler, 
3  C.  E.  374. 

A  release  on  margin  of  the  record  in  the  recorder's  office 
forever  thereafter  discharges  and  releases  the  mortgage, 
and  is  a  bar  to  all  actions  or  suits  brought  or  to  be  brought 
thereon.  Hurd's  Statute  111.,  1S93,  Chap.  95  (Mortgages), 
Sec.  S;  same  subject,  Starr  &  Curtis,  1635. 

Subrogation  can  not  be  enforced  against  a  bona  fide  pur- 
chaser without  notice;  thus  if  a  judgment  binding  lands  be 
discharged  by  a  surety,  he  will  have  no  right  of  subrogation 
to  the  lien  thereof  as  against  a  purchaser  of  the  land,  rely- 
ing upon  an  entry  of  satisfaction  of  the  judgment  on  the 
judgment  docket.  Persons  v.  Shaffer,  65  Cal.  79;  Richards 
V.  Griffith,  93  Cal.  493;  Am.  Dec,  76,  518;  Bunn  v.  Lindsay, 
95  Mo.  250;  6  Am.  St.  Rep.  48;  Gaskill  v.  Wales,  36  N.  J. 
527. 
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It  is  an  equitable,  and  not  a  legal  right,  and  can  be  en- 
forced only  in  a  court  of  equity.  It  being  the  creature  of 
equity  it  will  not  be  enforced  when  it  will  work  an  injustice 
or  wrong  to  parties  of  equal  equities.  MoCormick  v.  Irwin, 
35  Pa.  St.  Ill;  McGinnis'  Appeal,  16  Pa.  St.  445;  Reilly  v. 
Mayer,  12  K  J.  Eq.  55;  Bunch  v.  Grove,  111  Ind.  85; 
Am.  Dec,  497. 

G.  K.  Ingham,  attorney  for  defendant  in  error. 

Mr.  Justick  Wall  delivered  the  opinion  of  the  Coitkt. 

The  plaintiff  in  error  filed  his  bill  for  partition  of  certain 
lands  of  which  Henry  Dawson  died  seized,  and  in  which 
the  plaintiflf  in  error  had  acquired  an  interest  of  two-fifths, 
subject  to  the  homestead  and  dower  rights  of  the  widow, 
Frances  Dawson,  by  purchase  of  the  undivided  shares  of 
Willis  and  Flora,  two  of  the  five  children  of  the  deceased, 
who  died  intestate. 

The  ,widow,  by  answer  and  cross-bill,  set  up  that  the  de- 
ceased, some  two  years  before  his  death,  had  executed  a 
mortgage  on  said  land  in  which  she  had  joined,  to  secure  an 
indebtedness  of  five  hundred  dollars,  evidenced  by  two 
promissory  notes,  payable  to  William  Bishop,  and  that  she 
had  paid  the  notes  and  lifted  the  mortgage  with  her  own 
means,  and  she  asked  that  the  amount  so  paid  by  her 
should  be  made  a  first  lien  upon  the  land  in  her  favor.  The 
claim  thus  presented  was  resisted  by  appellant,  and  the 
issue  therein  raised  the  principal  question  in  the  case.  The 
cause  was  heard  and  a  decree  of  partition  was  entered,  and 
a  further  decree  according  to  the  prayer  of  the  cross-bill, 
that  the  land  should  be  subject  to  a  lien  in  favor  of  the 
widow  for  the  amount  so  paid  by  her  to  discharge  said 
mortgage,  which,  with  interest  since  accrued,  was  found  to 
be  $914.43,  and  for  the  additional  sum  of  $374.97,  paid  by 
her  for  taxes  on  the  lands. 

It  is  suggested  by  the  defendants  in  error  that  a  freehold 
is  involved  here,  but  the  assignments  of  error  present  only 
the  question  as  to  the  propriety  of  the  liens  so  allowed  in 
favor  of  the  widow  and  raises  no  question  whatever  as  to 
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the  title  of  the  land.  There  is  and  was  no  dispute  as  to  the 
ownership.  In  such  cases  it  is  well  settled  that  a  freehold 
is  not  involved  within  the  meaning  of  the  statute,  relating 
to  the  jurisdiction  of  this  court.  Walker  v.  Pritchard,  121 
111.  221. 

The  further  suggestion  that  the  decree  is  not  final  must 
be  overruled  on  the  authority  of  Myers  v.  Manny,  63  111. 
211.  The  rights  of  the  parties  were  finally  settled  by  the 
decree,  and  it  was  not  necessary  to  wait  until  the  sale  and 
final  distribution  of  the  proceeds,  which  amount  merely  and 
only  to  the  enforcement  of  the  decree,  before  taking  the 
writ  of  error. 

The  question,  then,  is  as  to  the  ruling  complained  of  in 
giving  the  widow  a  lien  for  the  amount  of  the  mortgage  and 
the  taxes  paid. 

First  as  to  the  mortgage.  This  instrument  was  execute 
in  1883.  Ilenry  Dawson,  the  mortgagor,  died  in  1886.  On 
the  10th  day  of  January,  1887,  the  following  release  was 
entered  on  the  margin  of  the  record  : 

"For  and  in  consideration  of  the  full  payment  of  the 
amount  secured  by  the  annexed  mortgage,  I  hereby  release 
and  quit-claim  to  Henry  Dawson  and  wife,  by  whom  said 
payment  was  made,  the  real  estate  described  in  said  mort- 
gage, and  forever  cancel,  relesuse,  and  discharge  the  same 

of  record. 

Wm.  Bishop.     [Seal,] 

Dat^  the  10th  day  of  January,  A.  D.  1887." 
The  money  with  which  this  debt  was  paid  was  derived  by 
the  widow  from  the  proceeds  of  said  land,  upon  which  she 
resided.  ■  She  conducted  the  farming  operations  and  sup- 
ported the  family.  She  gave  the  money  to  the  administra- 
tor, who  paid  it  over  to  the  mortgagee,  by  whom  the  above 
release  was  entered  after  the  last  note  was  paid. 

On  the  3d  of  June,  1891,  Willis  Dawson,  the  eldest  of  the 
children,  being  then  of  age,  conveyed  his  undivided  one- 
fifth  interest  in  the  land  to  the  plaintiff  in  error  for  the  con- 
sideration of  8450,  and  on  the  1st  of  February,  1892,  Flora, 
the  next  eldest,  being  also  of  age,  conveyed  her  one-fifth 
interest  to  the  plaintiff  in  error  at  the  same  price. 
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It  is  urged  in  support  of  the  decree,  that  by  the  terms  of 
the  release  it  was  apparent  the  money  had  been  paid  by  the 
widow,  and  thereby  the  plaintiff  in  error  was  put  upon  in- 
quiry to  ascertain  what  were  her  rights,  as  well  as  by  the 
fact  of  her  possession  of  the  land.  Her  possession  would 
naturally  be  referred  to  her  right  as  widow  to  homestead 
and  dower,  and  would  not  suggest  that  she  had  further 
claim  or  demand  as  the  equitable  holder  of  a  discharged 
mortgage. 

The  phrase  in  the  release,  "  I  hereby  release  and  quit- 
claim to  Henry  Dawson  and  wife,  by  whom  said  payment 
was  made,"  would  haixily  warrant  the  conclusion  or  sug- 
gestion that  the  payment  was  made  by  the  widow  of  Henry 
Dawson,  in  whole  or  in  part.  It  is  just  as  reasonable  to 
suppose  that  it  was  made  by  the  mortgagor  and  his  wife, 
during  the  life  of  the  mortgagor,  as  the  language  imports. 
But  by  whomsoever  the  money  was  paid,  the  mortgage  was 
forever  canceled,  released  and  discharged  of  record,  as  was 
explicitly  declared  by  the  concluding  part  of  the  entry.  Any 
person  would  ordinarily  suppose,  in  view  of  the  terms  here 
employed  and  of  the  provisions  of  our  statute,  Sec.  8,  Chap. 
95,  providing  for  this  mode  of  release,  which  "  shall  bar 
all  actions  or  suits  brought  or  to  be  brought"  on  the  mortgage, 
that  he  might  safely  deal  with  the  land  without  regard  to  the 
mortgage.  Not  only  so,  but  in  this  instance,  as  appears 
from  the  proof,  the  widow  had  several  interviews  with  the 
plaintiff  in  error  in  regard  to  his  purchase  of  these  interests. 
The  first  was  before  he  bought  the  share  of  Willis.  She 
evidently  did  not  want  the  children  to  sell,  and  though  she 
says  she  expressed  her  objection  to  the  plaintiff  in  error,  yet 
the  proof  shows  that  he  sent  her  word  by  her  brother  that 
Willis  wanted  to  sell  for  $450,  and  asking  if  she  was  will- 
ing, and  she  sent  back  word  that  she  would  rather  he  would 
buy  it  if  it  was  to  be  sold.  After  he  had  bought  this  in- 
terest, he  told  her  she  could  have  it  for  what  he  had  paid 
Willis.  Still  later  he  bought  the  interest  of  Flora,  but  be- 
fore he  did  so  the  widow  asked  him  not  to.  There  were 
other  conversations  between  them  about  the  matter  before 
the  last  deed  was  made,  but  never  at  any  time  did  Mrs.  Daw- 
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son  intimate  that  she  held  or  would  assert  any  lien  as  mort- 
eaffee  or  otherwise.  She  knew  the  Drice  to  be  paid,  which 
l^  presutnably  fair  in  view  of  her 'predominant  rights  of 
homestead  and  dower,  and  she  must  have  known  that,  sub< 
ject  to  those  rights,  the  plaintiff  in  error  was  expecting  a 
clear  title.  Had  she  then  set  up  the  claim  now  urged  she 
would  no  doubt  have  prevented,  or  at  least  postponed,  the 
sale — a  thing  she  much  desired. 

Manifestly  she  had  nothing  of  the  sort  in  her  mind,  and 
never  had  any  purpose  up  to  that  time  of  making  such  a 
claim.  No  doubt  it  was  afterward  suggested  to  her  for  the 
first  time;  but  the  fact  is  that  the  deed  from  Willis  was  more 
than  four  years  after  the  release  was  entered,  and  the  deed 
from  Flora  more  than  five  years;  and  as  already  stated,  she 
never  asserted  her  claim  directly  or  indirectly  to  the  plaint- 
iff in  error  at  any  time  during  all  the  negotiations  and  in- 
terviews preceding  the  filing  of  her  answer  in  this  case. 

The  plaintiff  in  error  may  well  say  that  he  has  been  mis- 
led by  the  course  she  has  thus  pursued,  and  that  upon  the 
plainest  principles  of  equity  she  is  estopped  from  the  posi- 
tion she  now  assumes,  as  against  him.  Noi^,  as  we  think, 
does  this  involve  any  substantial  hardship  to  her  in  view  of 
the  rental  and  productive  value  of  the  farm  as  shown  by 
the  evidence. 

We  hold  it  was  error  to  burden  the  interest  of  the  plaint- 
iff in  error  with  any  part  of  the  mortgage  debt. 

As  to  the  item  of  taxes,  it  appears  that  the  amount  found 
by  the  court  includes  all  taxes  paid  by  the  widow  since  the 
death  of  her  husband  up  to  the  time  of  the  decree.  We  are 
of  opinion  that  the  shares  held  by  plaintiff  in  error  should 
be  charged  with  their  proportion  of  the  taxes  paid  since  his 
purchase,  and  the  amount  thereof  should  be  credited  to  the 
Avidow  in  adjusting  accounts  between  her  and  the  plaintiff  in 
error  as  to  the  rents. 

The  decree,  so  far  as  it  establishes  a  lien  in  favor  of  the 
defendant  in  error,  Frances  Dawson,  for  the  debt  secured 
by  the  said  mortgage,  and  for  the  whole  amount  of  taxes 
paid  upon  the  land,  will  therefore  be  reversed  and  the  cause 
remanded. 
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James  H.  Clark^  Reeeiyer  of  the  Masonic  BeneTolent 

Association^  r.  L.  L.  Lehman. 

1 .  Benevolent  AssocaATiONa— Dcctaraf ton  Against  Defaulting  Mem- 
'  ber8, — In  the  statement  of  the  case  will  be  found,  given  in  full,  a  decda- 

ration  by  the  receiver  of  a  benevolent  association  against  a  member  in 
default  of  the  payment  of  his  assessment  for  death  losses,  which  the 
court  holds  good. 

2.  Sabie — Remedy  Against  Defaulting  Members, — ^Whether  a  member 
of  a  benevolent  association  is  legally  liable  to  pay  assessments  for  death 
losses,  or  whether  the  only  recourse  of  the  association  in  the  event  of  his 
refusal  to  pay  is  to  declare  his  certificate  void  and  cancel  his  member- 
ship, depends  upon  the  contract  between  the  member  and  the  association. 

8.  Same — No  Express  Stipvkition  to  Pay  Assessments,'— In  the  ab- 
sence of  an  express  stipulation  to  pay  assessments  the  contract  is  unilat- 
eral and  the  member  may  pay  or  decline  to  pay  at  his  option;  the  only 
effect  of  his  default  is  to  relieve  the  association  of  its  obligation  to  him. 

4.  Same — Construction  of  ^"Contract. — ^The  contract  is  to  be  ascer- 
tained, not  upon  consideration  of  the  certificate  alone,  but  the  application 
for  membership;  the  constitution  and  by-laws  of  the  association  form  a 
part  thereof,  and  are  to  be  considered  together  with  the  certificate  as 
though  all  were  embraced  in  a  single  instrument,  especially  where  the 
member  in  his  application  stipulates  that  he  will  faithfully  abide  by  all 
the  laws  and  regulations  of  the  association  then  in  force  and  by  such 
changes  therein  as  thereafter  may  ^e  legally  made. 

5.  Receivers — Of  Benevolent  Associations, — A  receiver  of  a  benevo- 
lent association  succeeds  to  all  the  rights  of  action  which  had  accrued 
to  the  association,  and  the  court  has  full  power  to  clotlie  him  with  the 
authority  possessed  in  the  first  instance  by  the  secretary  of  notifying 
the  members  of  their  liability  to  pay  assessments  for  death  losses. 

6.  Beneficiaries — Practice  in  Adjusting  Claim, — Where  the  bene- 
ficiaries of  a  benevolent  association,  before  the  appointment  of  tlie  re- 
ceiver, by  a  course  of  proceedings  established  by  the  constitution  and 
by-laws  of  the  association,  have  procured  their  claims  to  be  adjusted, 
and  the  liability  of  the  association  (at  least  prima  facie)  established,  it 
is  proper  for  the  court  to  take  the  necessary  steps  to  carry  such  proceed- 
ings to  a  lawful  termination,  leaving  it  to  the  parties  assessed  to  prefer, 
in  court,  complaint,  if  any  they  have,  against  the  legality  or  justice  of 
the  claims,  to  satisfy  which  the  assessment  was  made. 

7.  Words  and  Phrases — Property  of  Benevolent  Associations — Mor- 
tuary Calls, — The  word  **  property,"  as  used  in  section  l9  of  the  act  ap- 
proved June  22, 1893  (Lawa  1893,  page  125),  includes  debts  and  choses  in 
action  of  every  kind.  (Stable  v.  Webster,  11  111.  511.)  And  an  equitable 
disposition  of  the  proi)erty  of  such  an  association  can  only  be  accom- 
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plished  by  enforcing  payment  of  amounts  due  from  members  upon 
mortuary  calls,  and  the  appropriation  of  the  sum  so  collected  to  the  per- 
sons entitled  thereto,  according  to  the  plans,  purposes  and  contracts  of 
the  association. 

8.  Limitations— J?(rec<  of  the  Appointment  of  a  Receiver,  —The  effect 
of  a  decree  of  dissolution  and  the  appointment  of  a  receiver,  is  to  vest 
the  property  of  the  association  in  the  receiver  for  the  benefit  of  credit- 
ors. The  receiver  thereupon  becomes  in  fact  a  trustee  for  the  creditors, 
and  the  limitation  created  by  stipulations  in  the  certificate  for  that  rea- 
son ceases  to  run. 

Assumpsit,  for  mortuary  assessments.  Appeal  fh>m  the  County 
Court  of  Coles  County;  the  Hon.  Suhnsr  S.  Andebson,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1895.  Reversed  and 
remanded*    Opinion  filed  May  16, 1896. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  sustaining  a  demurrer 
to  the  following  declaration,  viz.: 

State  of  Illinois,  ) 
Coles  County,      f  ^- 

In  the  County  Court,  September  term,  1895. 

The  plaintiff,  James  H.  Clark,  receiver  of  the  Masonic 
Benevolent  Association  of  Central  Illinois,  complains  of 
Lewis  L.  Lehman,  defendant,  of  a  plea  of  trespass  qn  the 
case  on  promises. 

For  that  whereas,  heretofore,  to  wit,  on  the  29th  day  of 
May,  1874,  at  and  in  said  county,  in  pursuance  of,  and  in  con- 
formity with  an  act  of  the  General  Assembly  of  the  State 
of  Illinois,  approved  on  the  18th  day  of  April,  1872,  and  in 
force  July  1, 1S72,  the  said  Masonic  Benevolent  Association 
of  Central  Illinois  w^s  incorporated  and  organized,  with  its 
principal  oflBce  at  Mattoon  in  said  county,  for  the  purpose 
of  giving  financial  aid  to  the  widows,  orphans,  heirs  and  dev- 
isees of  deceased  members  of  said  association,  and  for  no 
other  purpose;  and  thereupon  it  elected  officers  and  pro- 
ceeded to  carry  out  the  objects  of  its  organization,  that  of 
life  indemnity  or  insurance,  upon  the  assessment  plan,  and 
thereafter  continued  to  conduct  its  said  business  by  receivino* 
applications  for  membership,  issuing  certificates  of  member- 
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ship,  making  and  collecting  assessments,  and  paying  death 
losses,  etc.,  until,  to  wit,  on  the  17th  day  of  April,  1894, 
when,  at  a  term  of  said  Circuit  Court  in  said  county,  begun 
and  held  on  the  second  Monday  in  April,  1894,  a  decree  of 
said  court  was  entered  at  the  suit  of  the  attorney-general  of 
said  State  and  against  said  association,  the  said  court  then 
and  there  having  jurisdiction  of  the  parties  and  subject- 
matter  of  said  suit,  dissolving  said  incorporated  association, 
and  appointing  plaintiflF,  James  H.  Clark,  receiver,  to  take 
possession  of  its  property,  assets,  credits  and  effects,  invest- 
ing him  with  all  the  powers  of  a  receiver  in  chancery  over 
the  affairs  of  said  association,  and  directing  him  to  proceed 
to  wind  up  the  affairs  of  said  association,  to  convert  its  assets 
into  cash,  and  make  report  thereof  to  the  court,  to  be  dis- 
tributed to  the  creditors  of  said  association,  and  ordering 
and  directing  said  receiver  to  make  an  assessment  upon  the 
members  of  said  association,  to  pay  the  debts  and  obligations, 
giving  to  each  member  assessed  sixty  days  notice  of  the 
amount  assessed  against  him,  and  that  if  payment  of  said 
assessment  was  not  made  within  sixty  days,  he  to  proceed  to 
enforce  collection  from  each  and  every  one  failing  to  pay. 
And  said  plaintiff  thereupon  gave  bond  and  qualified,  and 
entered  upon  the  performance  of  the  duties  of  his  office 
as  such  receiver. 

And  plaintiff  avers  that  at  the  time  of  the  entering  of 
such  decree  dissolving  such  incorporated  association,  there 
existed  against  the  said  association  liabilities  for  death 
losses  accruing  to  beneficiaries  of  certificates  of,  member- 
ship issued  by  said  association,  aggregating  the  sum  of,  to 
wit,  $134,000,  proper  proofs  of  the  death  and  of  interests 
of  beneficiaries  to  that  amount  having  been  filed  in  the 
office  of  the  said  association  at  the  time  of  the  decree  of 
dissolution. 

And  plaintiff  avers  that  afterward,  on,  to  wit,  the  2d 
day  of  July,  1894,  in  pursuance  of,  and  in  obedience  to  said 
decree  of  said  court,  he  made  an  assessment  upon  all  the 
members  of  said  association  in  good  standing  existing  at  the 
time  the  several  death  losses  respectively  became  liabilities 
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a^inst  said  association,  and  gave  sixty  da\^s  notice  thereof 
to  the  members  so  assessed  of  such  assessment. 

And  plaintiff  avers  that  on,  to  wit,  the  22d  day  of  Jan- 
uary, 1881,  the  defendant  became  a  member  of  said  associa- 
tion, and  upon  his  application  in  writing,  signed  by  him, 
filed  with  said  association,  and  upon  the  payment  of  the 
prescribed  fee  for  membership,  a  certificate  of  membership 
with  a  membership  limit  of  $4,000  was  issued  to  him,  signed 
by  the  president  and  secretary,  and  under  the  seal  of  the 
association,  whereby  he  became  a  member  of  the  association 
of  the  second  class,  and  continued  as  such  member  to  the 
time  of  the  dissolution  of  the  association,  as  aforesaid,  a 
copy  of  which  certificate  is  hereto  attached,  and  made  a 
part  hereof. 

Plaintiff  avers  that  by  article  5,  section  1,  of  the  con- 
stitution of  the  said  association,  adopted  and  in  force  during 
the  time  of  the  membership  of  the  defendant  as  aforesaid, 
and  at  the  time  of  the  death  hereinafter  mentioned,  it  was 
provided :  "  The  members  of  the  association  shall  be  divided 
into  four  classes,  according  to  age :  From  twenty-one  to 
thirty  years  of  age  constituting  the  first  class;  those  from 
thirty-one  to  forty  the  second  class;  those  from  forty  one 
to  fifty  the  third  class;  those  from  fifty-one  to  fifty-five  the 
fourth  class;"  and  by  article  7,  section  1,  it  was  provided : 
"  Upon  the  death  of  a  member  of  the  association,  satisfac- 
tory proof  of  which  has  been  furnished  the  board  of  direct- 
ors, each  member  shall  be  assessed  and  shall  pay  to  the 
secretary  of  the  association,  according  to  the  class  to  which  ' 
he  or  she  is  a  member,  as  follows :  Members  of  the  first 
class  not  to  exceed  one  dollar;  members  of  the  second  class 
not  to  exceed  one  dollar  and  ten  cents;  members  of  the 
third  class  not  to  exceed  one  dollar  and  twenty-five  cents, 
and  members  of  the  fourth  class  not  to  exceed  one  dollar 
and  eighty  cents,  per  each  $1,000  of  membership  limit 
carried." 

Plaintiff  avers  that  defendant  agreed  and  stipulated  in 
the  written  application  for  membership,  so  by  him  signed 
and  filed  with  said  association  as  aforesaid,  and  upon  which 
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his  certificate  of  membership  was  issued,  as  aforesaid,  if  ac- 
cepted as  a  member  of  said  association,  to  faithfully  abide 
by  its  laws  and  regulation^  then  in  force,  and  such  changes 
as  might  thereafter  be  legally  made  thereto,  a  copy  of 
which  application  is  hereto  attached  and  made  a  part 
hereof. 

And  plaintiff  avers  that  while  defendant  was  so  a  mem- 
ber of  said  association,  there  occurred  the  deaths  of  mem- 
bers of  said  association  hereinafter  mentioned,  proper  proofs 
of  whose  deaths  are  filed  in  the  office  of  the  association, 
whereby  their  certificates  of  membership  became  a  claim 
and  liability  against  said  association;  upon  which  defendant 
became  liable  to  be  assessed  under  and  in  accordance  with 
said  provisions  of  sadd  constitution,  and  in  pursuance  of  the 
order  and  decree  of  the  court  aforesaid.  Said  members  so 
deceased,  with  their  postoffice  addresses  at  the  time  of 
death,  date  of  death  and  amount  of  certificates  held  by 
them,  are  as  follows : 


Name. 

Age. 

Bbsidbncb. 

'   Cause  of  Death. 

Charles  Karris. 
Charles  Kemler. 

66 
54 

Waverly,  111. 
Chicago,  111. 

Dropped  dead  on  street 
Pneumonia. 

Ben't  Due. 

Date  of  Death. 

$4,000. 
$1,000. 

April  22, 1893. 
April  22, 1893. 

(Here  follow  names  of  thirty-eight  other  deceased  mem- 
bers, with  age,  residence,  cause  and  date  of  death  of  each 
and  amount  of  benefit  due  under  their  certificates,  respect- 
ively.) 

And  plaintiff  says  that  in  and  by  article  3,  section  1 
of  the  by-laws  of  said  association,  adopted  and  in  force  dur- 
ing the  time  of  defendant's  membership  aforesaid,  and  at 
the  time  of  the  deaths  aforesaid,  it  was  provided  :  "  Upon 
the  death  of  a  member  of  the  association,  the  secretary  shall 
send  by  mail,  to  the  postoffice  address  of  each  member  of  the 
association,  a  notice,  giving  the  name  of  deceased  member 
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and  postoffice  address  at  the  time  of  death,  and  the  assess- 
ment due  from  each  member  to  whom  such  notice  is  sent, 
or  the  secretary  may  employ  a  suitable  person  in  each  town 
or  city  where  the  members  reside,  who  shall  act  for  the  sec- 
retary in  serving  such  notices,  either  personally  or  by  mail, 
which  notice  so  sent  or  served  shall  be  deemed  and  taken 
to  be  lawful  and  suflBcient  notice  for  the  payment  of  the 
assessment  so  called  for  and  required." 

Plaintiflf  avers  that  under  and  in  conformity  with  the 
provisions  of  the  constitution  aforesaid,  and  in  obedience 
to  the  order  of  the  court  aforesaid,  and  in  conformity  with 
the  by-laws  aforesaid,  he  made  an  assessment  upon  the  de- 
fendant for  the  deaths  aforesaid,  in  the  aggregate  sum  of 
$147.40,  being  the  amount  of  ninety-two  cents  upon  each 
thousand  dollars  of  membership  limit  carried  by  him,  for 
each  of  said  deaths,  less  any  payments  already  made  by  him 
upon  the  same;  and  thereupon,  on,  to  wit,  July  2, 1 894,  plaint- 
iff sent  a  notice  to  defendant  of  such  assessment,  giving 
the  names  of  the  deceased  members  aforesaid,  the  post- 
office  address  of  each  at  the  time  of  death,  the  amount  of 
the  assessment  due  from  the  defendant,  the  amount  of  the 
certificate  held  by  deceased  member,  and  the  date  of  his 
death,  by  inclosing  the  same  in  an  envelope  properly 
stamped  and  addressed  to  the  defendant  at  Mat  toon,  Illi- 
nois, his  postoffice  address,  and  by  depositing  such  envelope 
so  addressed  and  stamped  in  the  postoffice  at  Mattoon,  in 
said  county  and  State,  in  which  notice  he  was  directed  to 
pay  the  amount  of  his  assessment  aforesaid  to  the  plaintiff, 
as  receiver  of  said  association,  within  sixty  days  of  the  giv- 
ing of  said  notice,  and  in  which  notice  it  was  stated  that 
said  assessment  had  been  ordered  made  by  the  court,  at  said 
April  term  thereof.  And  thereupon  the  defendant  became 
liable,  and  it  was  his  duty  to  pay  to  the  plaintiff,  as  recei^^er 
aforesaid,  the  said  sum  of  said  assessment  aforesaid,  within 
sixty  days  from  the  giving  of  said  notice,  and  in  considera- 
tion thereof,  the  defendant  then  and  there  undertook  and 
promised  plaintiff,  as  receiver  aforesaid,  to  pay  him  the 
amount  of  said  assessment  within  sixty  days  after  the 
giving  of  said  notice.    Yet,  though  sixty  days  have  long 
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since  elapsed,  the  defendant  has  failed,  neglected  and 
refused  to  pay  the  said  sum,  or  any  part  thereof,  though 
often  requested  so  to  do,  to  the  damage  of  the  plaintiff,  as 
receiver  aforesaid,  $200,  etc. 

And  for  that,  whereas,  also,  the  defendant  heretofore,  to 
wit,  October  1, 1894,  at  and  in  said  county,  became  and  was 
indebted  to  the  plaintiff,  as  receiver  aforesaid,  in  the  sum  of« 
to  wit,  $200,  for  so  much  money  paid,  laid  out  and  expended 
by  plaintiff  for  defendant  at  his  request,  and  in  a  like  sum 
of  money  had  and  received  by  the  defendant  to  and  for  the 
use  of  the  plaintiff,  and  in  a  like  sum  for  so  much  money  due 
plaintiff,  as  receiver  aforesaid,  upon  an  assessment  made  upon 
defendant  by  plaintiff,  as  receiver  aforesaid,  to  pay  death 
losses  and  liabilities  of  said  association,  due  and  timely 
notice  having  been  given  of  such  assessment,  and  the  defend- 
ant being  so  liable,  then  and  there  undertook  and  promised 
plaintiff  as  receiver  aforesaid,  to  pay  him  said  several  sums 
of  money  on  request.  Yet  the  defendant,  though  often  re- 
quested, has  not  paid  the  same,  or  any  part  thereof,  to  the 
damage  of  the  plaintiff,  as  receiver  aforesaid,  $200,  and 
therefore  he  sues,  etc. 

Exhibit  "A." — Applioatiok, 

"I  further  agree,  if  accepted  as  a  member  of  the  associa- 
tion, to  faithfully  abide  by  all  its  laws  and  regulations  now 
in  force,  and  such  changes  as  may  hereafter  legally  be  made 
thereto." 

Dated  at  Mattoon,  Illinois,  this  2d  day  of  January,  1881. 

Signature  of  applicant,  Lewis  L.  Lehman. 

Exhibit  "  B." — Ceetificate. 

No.  4341.    Age,  35. 

Masonic  Benevolent  Association  of  Central  Illinois. 

Chartered  Mav  29,  A.  D.  1874. 

(Duplicate  certificate;  original  surrendered.) 

This  certificate  of  membership  witnesseth :  That  the  Ma- 
sonic Benevolent  Association  of  Central  Illinois,  in  consid- 
eration of  the  representations  and  warranties  made  to  it  in 
the  application  for  this  membership,  which  is  hereby  made 
a  part  of  this,  and  the  sum  of  $9  paid  by  Lewis  L.  Lehman, 
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of  Mattoon,  Illinois,  and  the  payment  within  fifteen  days 
after  due  notice  has  been  given  of  the  death  of  a  member  of 
this  association,  sach  assessments  as  may  hereafter  be  made 
upon  him  according  to  the  constitution. 

Does  promise  and  agree  to  and  with  said  Lewis  L.  Leh- 
man to  pay  or  cause  to  be  paid  to  Mrs.  Ella  Lehman,  his 
wife,  if  alive,  if  not,  then  to  the  legal  heirs  of  said  Lewis  L. 
Lehman,  within  ninety  days  after  satisfactory  proof  of  the 
death  of  the  said  Lewis  L.  Lehman,  and  proof  of  interest 
shall  be  received  at  the  office  of  this  association,  and  shall 
have  been  approved  by  the  directors,  the  amount  of  $4,000. 

It  is  also  agreed,  that  if  the  said  Lewis  L.  Lehman  shall 
not  pay  the  assessment  hereinbefore  named  on  or  before  the 
time  mentioned  for  the  payment  thereof,  or  in  case  he  shall, 
without  the  consent  of  this  association  previously  obtained 
in  writing,  engage  in  any  military  or  naval  service  whatso- 
ever, in  time  of  war  or  rebellion,  aerial  voyages,  the  manu- 
facture of  highly  explosive  or  inflammable  substances,  or  as 
a  freight  brakeman  on  a  railroad,  or  if  any  of  the  representa- 
tions made  in  the  application  for  this  membership  are  untrue, 
then  this  certificate  shall  be  null,  void  and  of  no  effect. 

It  is  also  agreed,  that  if  an  assessment  levied  to  the  full 
maximum  of  the  table  of  rates  as  printed  on  the  back  of 
this,  will  not  produce  a  sum  sufficient  to  pay  the  full  limit 
named,  then  and  in  that  case  the  payment  above  shall  be 
made  pro  rata. 

It  is  expressly  understood  and  agreed,  that  no  suit  at  law 
or  in  equity  can  be  maintained  upon  this  certificate  for  the 
recovery  of  any  claim  by  virtue  thereof,  unless  the  same 
shall  have  actually  been  begun  within  twelve  months  from 
the  date  of  the  death  of  the  member  to  whom  it  is  issued, 
any  statute  of  limitations  to  the  contrary  notwithstanding. 

In  witness  whereof,  the  said  Masonic  Benevolent  Associa- 
tion of  Central  Illinois  has  caused  its  corporate  seal  to  be 
hereunto  affixed,  and  these  presents  to  be  signed  by  its 
president  and  secretary,  at  Mattoon,  Illinois,  this  22d  day 
of  January,  ISSL 

£Sbal.]  J.  Richmond,  President. 

John  F.  Soott,  Secretary. 
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James  F.  Hughes  and  Andrews  &  Hakdiko,  attorneys 
for  appellant,  contended  that  the  contract  between  a  mutual 
benefit  or  assessment  association  and  its  members  is  found 
in  the  certificate,  but  it  is  to  be  construed  and  governed  by 
the  charter  and  by-laws  of  the  society  and  the  statutes  of 
the  domicile  of  the  corporation.  1  Bacon  on  Benefit  Socie- 
ties, 161,  Sec.  161,  and  cases  there  cited,  as  follows:  Miner 
V.  Mich.  Mut.  Ben.  Ass'n,  63  Mich.  838;  Mulroy  v.  Knights 
of  Honor,  28  Mo.  App.  463;  Maryland  Mut.  Ben.  Ass'n  v. 
Clendinen,  44  Md.  429;  Burbank  v.  Rockingham  Ins.  Co., 
24  N.  H.  550;  Masonic  Kelief  Ass'n  v.  McAuley,  2  Mackey 
70;  Simeral  v.  Dubuque,  etc.,  Ins.  Co.,  18  la.  319;  Mitchell 
V.  Lycoming,  etc.,  Ins.  Co.,  51  Pa.  St.  402;  Susquehanna, 
etc.,  Ins.  Co.  v.  Perrine,  7  W.  &  S.  348;  Grand  Lodge,  etc., 
V.  Eisner,  26  Mo.  App.  109;  McMurry  v.  Supreme  Lodge, 
etc.,  20  Fed.  Rep.  107;  National  Ben.  Ass'n  v.  Bowman,  110 
Ind.  355;  Britton  v.  Sup.  Council  R.  A.,  46  N.  J.  Eq.  102; 
Lorscher  v.  Supreme  Lodge  K.  of  H.,  72  Mich.  316. 

A  certificate  of  membership  in  a  benefit  society,  though  it 
contains  on  its  face  no  contract  of  indemnity  which  entitles 
the  holder  to  all  the  rights  that  appertain  thereto,  is  to  be 
construed  in  connection  with  the  constitution  and  by-laws 
the  same  as  though  all  these  documents  were  combined  in 
one.  Railway  Con.  Ben.  Ass'n  v.  Robinson,  147  111.  152; 
Alexander  v.  Parker,  144  111.  364. 

Then  if  the  certificate,  charter,  by-laws  and  statutes  of 
the  domicile  be  the  contract  (1),  is  that  contract  equally 
binding  on  both  the  association  and  its  members,  and  en- 
forcible  only  as  against  either,  or  (2)  is  it  a  unilateral  con- 
tract and  enforcible  only  as  against  the  association  and  (3) 
how  should  it  be  construed  ? 

(1.)  As  to  their  enforcement  against  the  association  in  a 
proper  case  we  apprehend  there  is  no  controversy.  Rail- 
way Conductors  v.  Robinson,  147  111.  supra^  and  same  case 
in  38  111.  App.  Ill;  Covenant  Mutual  Benefit  Ass'n  v.  Sears, 
114  111.  108. 

(2.)    As  to  its  enforcement  against  the  members. 

The  question  always  is,  whether  in  the  contract  the  as- 
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Bured  promised  to  pay  the  assessments,  or  whether  the  pay- 
ment was  only  a  condition,  the  performance  of  which  is 
optional. 

Generally,  and  unless  the  laws  provide  otherwise,  the  is- 
suance and  acceptance  of  the  certificate  furnishes  sufficient 
consideration  for  the  member's  agreement  to  pay  any  assess- 
ment made  during  the  time  he  should  continue  a  member, 
and  upon  his  failure  an  action  will  lie  against  him  therefor, 
unless  the  contract  leaves  it  optional  with  the  member.  The 
question  is  one  of  construction  of  the  language  of  the  indi- 
vidual contract,  and  necessarily  no  general  rule  can  be  laid 
down  that  will  apply  to  all  cases.  Bacon,  Ben.  Soc.,  Vol.  2, 
Sec.  378. 

Where  a  charter  provided  that  if  at  any  time  it  should 
happen  there  should  be  just  death  claims  against  the  society 
to  a  greater  amount  than  it  had  funds  to  pay,  the  directors 
for  the  time  being  should,  with  all  expedition,  proceed  to 
assess  such  deficiency  in  proportion  to  each  one's  insurance, 
not  to  exceed  a  certain  sum;  and  it  was  provided  that  each, 
or  his  legal  representatives,  when  so  notified,  should  pay  to 
the  treasurer  within  sixty  days,  and  in  default  should  for- 
feit all  right  and  claim  to  any  policy  or  privilege  which  he 
might  otherwise  obtain,  and  should  no  longer  be  a  member, 
etc.,  and  should  be  liable  for  the  amount  of  such  assess- 
ment with  interest,  to  be  recovered  by  action  of  debt,  etc. 
Members  were  held  liable  for  assessments,  and  the  insolv- 
ency of  the  society  did  not  release  them. 

His  contract  with  his  fellow-members  was  not  to  bear 
any  part  of  his  own  loss.  He  was  to  help  bear  theirs,  if 
theirs  happened  before  his.  His  fellow  policy  holders  bound 
themselves,  in  consideration  of  his  payments  and  his  obli- 
gations, to  contribute,  if  necessary,  to  pay  the  money  which 
would  be  due  on  their  contracts,  if  theirs  matured  before 
his;  to  contribute,  if  necessary,  to  the  payment  of  the  money 
which  would  be  due  on  his  if  it  should  mature  before  theirs; 
and  when  the  contingency  happened,  when  the  period  of 
payment  arrived,  the  mutuality,  which  up  to  that  time  ex- 
isted, at  once  ceased,  and  the  policy  holder  whose  policy  be- 
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came  due  is  thereupon  ipso  facto  creditor.  Vanatta  v.  N. 
J.  Mutual  Life  Ins.  Co.,  31  N.  J.  Eq.  15;  see  also  Fogg  v. 
Sup.  Lodge  Order  of  Golden  Lion,  169  Mass.  9;  N.  W. 
Traveling  Men's  Ass'n  v.  Schauss,  148  111.  310;  Protchett  v. 
Schaefer,  11  Phil.  196;  JS'ew  Era  Life  Ass'n  v.  Rossiter,  132 
Pa.  314;  Mut.  Ben.  L.  Ins.  Co.  v.  French,  2  Cin.  Sup.  Ct. 
Eep.  321;  McDonald  v.  Eoss-Lewin,  29  Hun  88;  EUerbe  v. 
Barney,  25  S.  W.  Rep.  384;  23  L.  R:  A.  435. 

(3.)    How  these  contracts  are  to  be  construed. 

In  the  case  of  benefit  societies,  the  contract  must  be  con- 
strued liberally  in  order  to  carry  out  the  benevolent  object 
of  the  creation  of  these  organizations.  It  is  to  be  construed 
with  reference  to  the  statutes  of  its  domicile,  and  generally' 
the  courts  have  manifested  a  liberality  to  these  institutions 
and  have  looked  upon  them  with  favor.  Bacon  on  Ben.  Soc, 
Vol.  1,  Sec.  178;  Covenant  Mut.  B.  A.  v.  Sears,  114  111.  luS. 

The'fact  the  policy  is  one  of  a  mutual  company  can  not 
modify  the  construction  which  is  to  be  given  to  the  terms 
of  the  contract.  While  the  relations  of  the  parties  are  always 
to  be  considered  in  seeking  the  true  interpretation  of  their 
language,  their  words,  used  for  a  definite  pdrpose  and  ap- 
plied to  a  transaction  of  a  well  understood  character,  must 
be  held  to  convey  the  meaning  and  force  which  is  ordinarily 
attached  to  them.  There  is  no  reason  why  a  contract  of  in- 
surance between  a  mutual  company  and  its  members  should 
be  given  any  significance  different  from  what  would  be  the 
fair  construction  of  a  similar  contract  entered  into  between 
any  parties.  Bacon,  Ben.  Soc.,  Vol.  1,  Sec.  180;  Cliff  v.  Mut. 
Ben.  Life  Insurance  Co.,  99  Mass.  325;  see  also,  Willcuts  v. 
N.  W.  Mutual  Life  Ins.  Co.,  81  Ind.  300;  Ben.  Ass'n  v.  Sears 
et  al.,  114  III.  113. 

Henley,  Warvelle  &  Hamlin,  attorneys  for  appellee. 

The  society  for  which  the  receiver  in  this  case  assumes  to 
act  is  called  a  "  benevolent  association,"  incorporated  for 
the  purpose  of  *'  giving  financial  aid  to  the  widows,  orphans, 
heirs  and  devisees  of  deceased  members;"  but  this,  in  fact,  is 
just  what  every  mutual  life  insurance  company  does;  and 
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the  business  which  it  conducted,  as  set  forth  in  the  declara- 
tion, was  that  of  "life  indemnity,  or  insurance  upon  the 
assessment  plan."  It  was  apparently  conducted  for  the  per- 
sonal gain  of  its  officers,  in  conformity  to  the  usual  methods 
employed  by  assessment  life  companies,  and  in  all  of  its  essen. 
tial  features  was  the  same  as  the  many  organizations  now 
doing  business  in  this  State  under  the  insurance  laws.  It 
was  an  insurance  company,  within  the  true  spirit  and  mean- 
ing of  that  term,  and  not  a  benevolent  society.  Its  contract, 
in  every  proper  sense  of  the  term,  was  essentially  a  life  in- 
surance contract,  and  as  such  is  governed  by  the  general 
principles  of  law  applicable  to  such  contracts.  Farmer  v. 
State,  69  Tex.  561;  Commonwealth  v.Wetherbee,  105  Mass. 
149;  Bolton  v.  Bolton,  73  Me.  299;  Sherman  v.  Common- 
wealth, 82  Ky.  102;  Goodman  v.  Jedidyah  Lodge,  67 
Md.  117. 

Under  such  a  contract  the  payment  of  premiums  or  assess- 
ments is  entirely  optional  with  the  insured,  and  the  com- 
pany, society  or  association,  call  it  what  you  will,  in  the 
absence  of  an  express  agreement  or  provision  for  the  en- 
forcement of  the  payment,  has  no  other  remedy  than  the 
avoidance  of  the  policy  or  certificate.  In  this  latter  event 
the  insured  forfeits  all  he  has  paid  and  all  benefits  to  which 
he  might  be  entitled  under  the  contract.  Worthington  v. 
Insurance  Co.,  41  Conn.  379;  Goodwin  v.  Insurance  Co.,  73 
'N.  Y.  485;  State  v.  Merchants  Exchange  Mut.  Ben.  Society, 
72  Mo.  160;  Commonwealth  v.  Wetherbee,  105  Mass.  149. 

The  member  may  maintain  his  membership  relation  by 
paying  the  assessment,  if  he  so  desires,  but  this  is  wholly 
optional  with  him.  Whenever  he  fails  to  pay  within  the 
stipulated  time  he  forfeits  his  membership  and  his  rights 
under  the  contract.  Re  Protection  Life  Insurance  Co.,  9 
Biss.  188;  Chicago  Mutual,  etc..  Association  v.  Hunt,  127 
111.  257;  Farmer  v.  State,  69  Tex.  561;  Burdon  v.  Mass. 
Safety  Fund  Association,  147  Mass.  360;  Rood  v.  Railway 
Pass.  Ass'n,  31  Fed.  Rep.  62;  People  v.  Golden  Rule,  114 
111.  34;  Niblack,  Benefit  Societies,  471;  Bacon,  Benefit  So- 
cieties, Vol.  2,  357;  Chicago  Mutual  Life  Indemnity  Ass'n  v. 
JIunt.  127  111.  257. 


250  Appellate  Courts  of  Illinois. 

\ 

Vol.  05,]  Clark  v., Lehman. 

It  is  a  cardinal  principle  'that  statutes  granting  power 
must  be  strictly  construed  and  the  jurisdiction  exercised  in 
the  precise  way  indicated  by  statute.  The  authority,  in 
such  case,  like  all  jurisdiction  and  authority  derived  from 
and  dependent  upon  statute,  must  be  taken  and  accepted 
with  all  the  limitations  and  restrictions  the  act  creating 
it  may  impose,  and  courts  are  powerless  to  pursue  any 
other  method  or  line  of  conduct.  County  of  Hardin  v.  Mc- 
Farlan,  82  111.  138;  Hartford  Fire  Ins.  Co.  v.  Owen,  30 
Mich.  44:1;  Sutherland,  Stat.  Const.,  Sec.  394;  Sedgwick,  Stat. 
&  Const.  Law,  343. 

Mr.  Justiob  Boggs  delivered  the  opinion  of  the  Court. 

Whether  a  member  of  an  association  of  the  character  of 
that  represented  by  the  appellant  receiver  is  legally  liable 
to  pay  assessments  for  death  losses,  or  whether  the  only  re- 
course of  the  association,  in  the  event  of  his  refusal  to  pay, 
is  to  declare  his  certificate  void  and  cancel  his  membership, 
depends  upon  the  contract  between  the  member  and  the  asso- 
ciation. 

In  the  absence  of  an  express  stipulation  to  pay  assess- 
ments the  contract  is  unilateral  and  the  member  may  pay 
or  decline  to  pay  at  his  option,  the  only  effect  of  his  default 
in  making  payment  being  to  relieve  the  association  of  its 
obligation  to  him. 

The  contract  is  to  be  ascertained,  not  upon  consideration 
alone  of  the  certificate,  but  the  application  for  member- 
ship; the  constitution  and  by-laws  of  the  association  form  a 
part  thereof  and  are  to  be  considered  together  with  the  cer- 
tificate as  though  all  were  embraced  in  a  single  instrument. 

The  appellee,  in  his  application  to  be  received  as  a  mem- 
ber of  the  association,  stipulated  he  would  faithfully  abide 
by  all  its  laws  and  regulations  then  in  force,  and  by  such 
changes  therein  as  thereafter  might  be  legally  made.  His 
application  was  accepted  and  he  became  a  member  in  the 
second  class. 

Art.  VII,  Sec.  1,  of  the  constitution  of  the  association, 
then  provided  that  ^'  upon  the  death  of  a  iqember  of  the 
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association,  satisfactory  proof  of  which  has  been  famished 
to  the  board  of  directors,  each  member  shall  be  assessed 
and  shall  pay  to  the  secretary  of  the  association  according 
to  the  class  of  which  he  is  a  member,  as  follows :  *  *  * 
members  of  the  second  class  not  to  exceed  one  dollar  and 
ten  cents  *  *  *  per  each  $1,000  of  membership  limits 
carried." 

The  constitution  of  this  association  is  not  silent  as  to 
obligation  of  appellee  to  pay — does  not  leave  it  optional  with 
him,  but  provides  he  ^^  shall  pay  "  the  assessments,  and  he 
obligated  himself  to  faithfully  abide  by  and  perform  its 
requirements.  This  construction  of  the  provision  of  the 
constitution  is  supported  by  the  opinion  of  the  Supreme 
Court  of  the  State  of  Missouri,  in  the  case  of  EUerbe  v.  Bar- 
ney, 25  S.W.  Kep.  384. 

The  provision  in  the  certificate  that  a  failure  to  pay 
should  render  his  membership  void,  when  considered  in  con- 
nection with  the  stipulation  of  the  application  and  the  pro- 
vision of  the  constitution,  must  be  regarded  as  intended 
solely  for  the  benefit  of  the  association,  to  be  availed  of  by 
it,  if  such  course  seemed  best  for  its  interest,  and  not  a 
restriction  upon  the  power  possessed  under  the  constitution 
to  require  the  holder  of  the  certificate  to  pay  assessments. 
It  is,  however,  contended  no  valid  assessment  has  been  made; 
the  declarations  contain  following  allegation  as  to  the  assess- 
ment: 

And  plaintiff  avers  that  at  the  time  of  the  entering  of 
such  decree  dissolving  such  incorporated  association,  there 
existed  against  the  said  association  liabilities  for  death  losses 
accruing  to  beneficiaries  of  certificates  of  membership  issued 
by  said  association,  aggregating  the  sum  of,  to  wit,  |134,0t)0, 
proper  proofs  of  the  death  and  of  interests  of  beneficiaries 
to  that  amount  having  been  filed  in  the  ofiice  of  the  said 
association  at  the  time  of  the  decree  of  dissolution,  and 
"  that  while  defendant  was  so  a  member  of  said  association, 
there  occurred  the  deaths  of  members  of  said  association 
hereinafter  mentioned,  proper  proofs  of  whose  deaths  are 
filed  in  the  office  of  the  association,  whereby  their  certifi- 
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cates  of  membership  became  a  claim  and  liability  against 
said  association;  upon  which  defendant  became  liable  to  be 
assessed  under  and  in  accordance  with  said  provisions  of 
said  constitution,  and  in  pursuance  of  the  order  and  decree 
of  the  court  aforesaid.  Said  members  so  deceased,  with 
their  postoffice  addresses  at  the  time  of  death,  date  of  death, 
and  amount  of  certificates  held  by  them,  are  as  follows : 
(Here  follow  the  names  of  forty  deceased  members  with 
date  of  death,  amounts  of  certificate,  etc.,  to  each  of  them.) 

And  plaintiff  says  that  in  and  by  article  III,  section  1, 
of  the  by-laws  of  said  association,  adopted  and  in  force  dur- 
ing the  time  of  defendant's  membership  aforesaid,  and  at  the 
time  of  the  deaths  aforesaid,  it  was  provided  :  "  Upon  the 
death  of  a  member  of  the  association,  the  secretary  shall 
send  by  mail,  to  the  postoffice  address  of  each  member  of 
the  association,  a  notice,  giving  the  name  of  deceased 
member  and  postoffice  address  at  the  time  of  death,  and 
the  assessment  due  from  each  member,  etc.,  which  notice 
shall  be  deemed  and  taken  as  a  lawful  and  sufficient  notice 
for  the  payment  of  the  assessment  so  called  for  and  re- 
quired." 

The  declaration  also  avers  the  court  ordered  and  directed 
the  receiver  to  make  an  assessment  against  the  surviving 
members  of  the  association,  in  conformity  with  the  by-laws, 
and  give  notice  thereof  in  the  manner  required  by  the 
by-laws,  and  that  the  receiver  had  so  given  notice  to  the 
appellee. 

It  appeared  from  these  allegations  the  beneficiaries  of  the 
deceased  members  had,  prior  to  the  appointment  of  the  re- 
ceiver, performed  all  that  was  required  to  be  done  by  them 
to  entitle  them  to  the  indemnity  provided  for  their  benefit 
by  the  terms  and  conditions  of  the  certificates  held  by  them, 
and  that  it  only  remained  for  the  association  to  act,  and 
nothing  remained  to  be  done  by  it  except  to  notify  its  mem- 
bers of  the  amount  necessary  to  be  paid  by  each  of  them, 
collect  same  and  pay  to  those  entitled  thereto.  This  duty 
of  notification  devolved  upon  the  secretary.  It  required  the 
exercise  of  ministerial  duties  only,  ^ 
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In  this  condition  of  affairs  the  receiver  was  appointed.  He 
succeeded  to  all  the  rights  of  action  which  had  accrued  to 
the  association,  and  we  think  the  court  had  full  power  to 
clothe  him  with  the  authority  possessed  in  the  first  instance 
by  the  secretary  of  the  association,  of  notifying  the  naem- 
bers  that  they  were  liable  to  pay  the  assessments  in  question. 
See  20  Amer.  &  Eng.  Ency.  of  Law,  pp.  286-290. 

We  perceive  no  ground  either  of  reason  or  upon  authority 
to  support  the  contention  of  the  appellee,  that  the  benefi- 
ciaries should  have  been  required  to  present  their  proofs  to 
the  court  and  again  make  their  case  there. 

They  had  before  the  appointment  of  the  receiver,  by  a 
course  of  proceedings  established  by  the  constitution  and 
by-laws  of  the  association,  procured  their  claims  to  be  ad- 
justed and  the  liability  of  the  association,  at  least  prima 
fade,  established,  and  we  think  it  was  proper  for  the  court 
to  take  the  necessary  steps  to  carry  such  proceeding  to  a 
lawful  termination,  leaving  it  to  the  parties  sissessed  to  pre- 
fer in  the  court  complaint,  if  any  they  have,  against  the 
leo^ality  or  justice  of  the  claims  to  satisfy  which  the  assess- 
ment was  made. 

The  power  given  the  court  by  the  provisions  of  Sec.  1 9  of 
the  act  of  1893,  "  to  render  judgment  that  it  (an  association) 
be  dissolved  and  a  receiver  appointed,  an  account  taken  and 
equitable  distribution  of  its  property  among  its  creditors  and 
policy  holders  be  made,"  is  ample  to  warrant  the  action  of 
the  court  in  the  case  at  bar. 

The  word  "  property"  as  there  used  includes  debts — choses 
in  action  of  every  kind.  Stable  v.  Webster,  11  111.  511.  An 
equitable  disposition  of  property  of  such  an  association  could 
only  be  accomplished  by  enforcing  payment  of  amounts  due 
from  members  upon  mortuary  calls  and  the  appropriation  of 
the  sums  so  collected  to  the  persons  entitled  thereto,  accord- 
ing to  the  plans,  purposes  and  contracts  of  the  association. 
The  stipulation  in  the  certificate  of  membership  that  no  suit 
at  law  or  in  equity  can  be  maintained  upon  the  certificate, 
unless  begun  within  twelve  months  from  the  death  of  the 
member  to  whom  it  was  issued,  can  not  be  successfully  in- 
voked by  the  appellee. 
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The  receiver  was  appointed  April  17,  1894,  and  the  mort- 
nary  benefits  intended  to  be  discharged  by  the  assessments 
sought  to  be  enforced  against  the  appellee,  are  because  of 
the  death  of  members  occurring  within  one  year  prior  to 
appointment. 

The  effect  of  the  decree  that  the  association  be  dissolved 
and  a  receiver  appointed,  and  his  appointment,  operated  to 
vest  the  property  of  the  association  in  the  receiver  for  the 
benefit  of  creditors  of  the  association,  and  the  receiver  there- 
upon became  in  fact  a  trustee  for  the  creditors,  and  the  lim- 
itation created  by  the  stipulation  in  the  certificate,  for  that 
reason  ceased  to  run.    Buswell  on  Limitations,  Sec.  132, 329. 

We  are  of  opinion  the  demurrer  should  have  been  over 
ruled. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  overrule  the  demurrer  and 
require  the  defendant  to  plead  to  the  declaration*  Reversed 
and  remanded. 
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1.  CoxjNTY  TKEJ^XJKBSr-Misappropriation  of  Public  Moneys, — The 
tortious  application  of  moneys  by  a  partner,  held  by  him  Ba  oounty 
treasurer,  to  the  use  of  the  partnership,  with  the  knowledge  of  his  co- 
partners, is  sufficient  to  create  the  relation  of  debtor  and  creditor  be- 
tween the  partners  and  the  county,  so  as  to  authorize  the  latter  to  main- 
tain an  action  in  assumpsit  for  moneys  had  and  received  for  the  county's 
use. 

2.  Subrogation— JBiflffct«  of  Sureties— Priority  of  -Riymenf.— Sure- 
ties on  a  councy  treasurer's  bond,  who  have  been  compelled  to  pay  to 
the  county  monesrs  used  by  the  treasurer  in  a  partnership  in  which  he 
was  a  member,  and  by  the  knowledge  and  acquiescence  of  his  co-part- 
ners, will  be  subrogated  to  the  rights  of  the  county  as  to  all  securities 
turned  over  to  the  county  by  such  partnership,  and  the  payment  of  the 
claims  of  such  sureties  should  have  priority  out  of  the  partnership  assets 
over  the  claims  of  the  members  of  the  firm. 

8.  Equity  "Practice— Conditions  Imposed  upon  the  Right  to  Dis- 
miss,— In  the  absence  of  a  cross-bill  a  complainant  may,  in  general,  dis- 
miss his  bill,  but  where  by  agreement  of  the  parties  the  complainant 
has  received  moneys  from  various  sources  connected  with  the  litigation, 
to  be  held  by  him  until  the  rights  of  the  parties  are  settled  by  a  decree,  the 
court  should  not  permit  him  to  dismiss  his  bill  without  returning  the 
money. 

4.  Same— Ab  Affirmative  Belief  Without  a  Oo««-Bt7Z.— Affirmative 
relief  can  not  be  decreed  in  a  chancery  proceeding  witiiout  a  cross-bill. 

5.  Ckobs-Bill— By  Sureties— Subrogation,— A  cross-bill  is  necessary 
to  enable  sureties,  when  parties  defendant  in  a  cliancery  proceeding, 
to  enforce  a  right  of  subrogation. 

(255) 
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Bill  for  Belief,  injunction  and  receiver.  Appeal  from  the  Circuit 
Court  of  Fayette  County;  the  Hon.  Robert  B.  Shirlbt,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1895.  Reversed  and 
remanded  with  directions.    Opinion  filed  June  18,  1896, 

Anthony  Thobnton  and  Henbt  &  Guinn,  attorneys  for 
appellant. 

Affirmative  relief  will  not  be  granted  unless  asked  for  bj'' 
cross-bill,  whatever  the  evidence  may  be  on  the  hearing. 
Smith  V.  West,  303  111.  341;  White  v.  Whitten,  103  111.  439; 
Ogle  et  al.  v.  Koerns  et  al.,  140  111.  170;  Ashmore  v.  Haw- 
kins, 145  111.  447;  Jackson  v.  Sackett,  146  111.  646. 

Not  even  if  the  answer  should  ask  it.  Ballance  v.  Under- 
bill, 8  Scam.  461;  McConnell  v.  Hudson,  2  Oilman,  649; 
Mason  v.  McGirr,  28  111.  324. 

Appellant  had  the  right  to  dismiss  his  suit  as  to  any  of 
the  defendants  at  any  time  before  decree  entered  where  no 
cross-bill'  was  filed.  Sees.  1  and  36,  Chap.  22,  Eevised 
Statutes;  Mahlen  v.  Wilbur,  74  III  164;  Keilly  v.  Eeilly  et 
al.,  139  111.  180.  ^ 

When  is  a  decree  entered?  2  Daniel's  Practice,  670; 
Hughes  v.  Washington,  65  111.  245. 

A  rule  must  be  taken  to  answer  a  cross-bill,  or  it  will  be 
taken  as  abandoned.    Purdy  v.  Hensbill,  97  111.  391. 

There  can  be  no  right  of  subrogation  against  the  firm  of 
Little  &  Stokes  under  any  state  of  pleading  in  this  case. 
Subrogation  is  defined  to  be  the  substitution  of  another 
person  in  the  place  of  the  creditor,  to  whose  right  he  suc- 
ceeds in  relation  to  the  debt.     Bouvier's  Law  Dictionarv. 

The  American  and  English  Encyclopedia  adds  to  this  defi- 
nition the  words  "  or  claimant,"  after  the  word  "  creditor," 
in  Bouvier.     See  Vol.  24,  p.  187. 

There  could  be  no  relation  of  debtor  and  creditor  existing 
between  the  county  and  Little  &  Stokes,  because  Little  was 
prohibited  by  law  from  that  use  of  the  county  funds.  Sees.  4, 
9  and  16,  Chap.  36,  K.  S.;  Cin.  Mut.  H.  A.  Co.  v.  Rosenthal,  55 
III.  92;  Penn  v.  Browning,  102  111.  530;  Banking  Co.  v.  Rou- 
tenburg,  103  111.  402;  U.  K  Banking  Co.  v.  L.  K  A.  Rail- 
way  Co.,  145  111.  227;  Goodrich  v.  Tenny,  144  111.  430. 

There  could  be  no  action  for  money  had  and  received. 
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Bloomer  v.  Denman,  12  111.  244;  1  Am.  &  Eng.  Ency.  887; 
Miller  v.  Watson,  6  Cow.  195. 

As  to  when  and  how  subrogation  may  be  had.  Bishop  v. 
O'Conner,  69  111.431;  City  Nat.  Bank  v.  Dudgeon,  65  111.  16; 
Richardson  v.  Craivford,  94  111.  173;  Rice  v.  Rice,  105  111. 
204;  Hooker  v.  Richardson,  115  111.  447;  Junker  v.  Rush, 
136  111.  180. 

Fabmeb  &  Brown  and  J.  G.  Wills,  attorneys  for  appel- 
lees. 

Complainant's  motion  to  dismiss  his  bill  was  properly 
overruled.  2  Story  Eq.  Jur.,  Sec.  1523;  McConnell  v. 
Swales,  2  Scam.  576;  Garrick  v.  Chamberlain  et  al.,  97  111., 
620;  Howe  v.  Harroun,  17  111.  494;  Prindiville  v.  Leon, 
11  111.  App.  657. 

Repayment  to  county  could'  have  been  made  only  in  actual 
cash.  17  Am.  &  Eng.  Ency.  of  Law,  1072,  1073;  Berry  v. 
Hanley,  1  Scam.  468:  Munsell  v.  Temple,  3  Gil.  93;  Cawley 
V.  People,  95  111.  249. 

Little  &  Stokes  were  debtors  of  and  liable  to  Favette 
county  for  money  used  in  the  firm.  Assumpsit  will  lie  for 
money  tortiously  received.  1  Am.  &  Eng.  Ency.  of  Law, 
883,  note  2;  Dumond  v.  Carpenter,  3  Johns.  183;  Riplej'- 
V.  Geltson,  9  Johns.  201;  DeClerq  v.  Mungin,  46  111.  112; 
1  Am.  &  Eng.  Ency.  of  Law,  p.  88S,  Sec.  11. 

Little  &  Stokes  were  indebted  to  the  county;  and  the 
bondsmen  of  Little  were  also  liable  in  case  Little  &  Stokes 
failed  to  pay,  therefore,  in  equity,  the  same  as  sureties  for 
Little  &  Stokes.  This  created  a  liability  which  equity, 
through  subrogation,  would  recognize.  Hook  v.  Richeson, 
115  111.  431;  Richeaon  v.  Crawford,  94  111.  65;  Foss  et  al.  v. 
City  of  Chicago,  34  111.  488;  Rice  v.  Rice,  108  lU.  199; 
Moore  V.  Topliflf,  107  111.  241;  Friberg  v.  Donovan,  23  111. 
App.  58;  Hough  v.  -^tna  Life  Ins.  Co.,  57  111.  318;  Young 
V.  Morgan,  89  IlL  190;  Fogarty  v.  Ream,  100  111.  366;  Darst 
T.  Bates,  95  111.493;  Lochmeier  v.  Fogarty,  112  111.  572;  24 
Am.  &  Eng.  Ency.  of  Law,  title  Subrogation;  Brandt  on 
Suretyship  and  Guaranty,  Sec.  260-278  inclusive. 

Vol.  LXV  17 
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No  one  will  be  permitted  to  take  advantage  of  his  own 
wrong.  Relief  may  be  granted  upon  terms.  Farwell  v. 
Harding,  96  111.  32;  Gage  v.  Du  Puy,  137  111.  652;  Phelps  et 
al.  V.  Harding,  87 111.442;  Gage  v.  Caraher,  125  111.  447;  Gage 
V.  Nichols,  112  111.  269;  Alexander  etal.  v.  Merrick  et  al.,  121 
111.  606;  Story's  Eq.  jur..  Vol.  1,  Sees.  301  and  693. 

The  evidence  shows  Stokes  knew  of  and  consented  to  the 
use  of  county  moneys  in  the  firm  business.  But  even  if  he 
had  not  known  it,  the  fact  of  such  use  would  make  the  firm 
liable,  nevertheless.  Durand  v.  Rogers,  87  111.  508;  Kenney 
V.  Foot,  95  111.  99;  Wolf  v.  Mills,  56  111.  360;  Loomis  v.  Barker, 
69  111.  360;  Schwabacker  et  al.  v.  Riddle,  84111.  517;  1  Lind- 
ley  on  Partnership,  star  pp.143  and  note;  149-150  and  note, 
151  and  note,  152,  153  and  note;  Parsons  on  Partnership, 
150;  17  Am.  &  Eng.  Ency.  of  Law,  1065, 1070. 

Mr.  Justice  Soofield  deliveeed  the  opinion  of  the 
Court. 

Appellant  Stokes  and  appellee  Little  were  partners  en- 
gaged in  merchandising,  and  Little  was  the  treasurer  of 
Fayette  county.  Stokes  was  a  farmer,  and  the  active  man- 
agement of  the  firm's  affairs  was  in  the  hands  of  Little,  who 
used  moneys  from  the  county  treasury  in  the  partnership 
business,  for  which  he  executed  due-:bills  to  himself  as 
county  treasurer,  signing  them  with  the  firm  name.  There 
is  a  conflict  of  the  evidence  as  to  whether  or  not  Stokes  wa« 
aware  of  this  misuse  of  the  county's  funds;  but  the  evidence 
is  sufficient  to  sustain  the  chancellor's  finding  that  Stokes 
had  knowledge  of  the  fact  at  the  time  and  acquiesced  in  his 
partner's  violation  of  the  law  in  the  interests  of  the  part- 
nership. 

This  tortious  application  of  moneys  held  under  a  public 
trust  was  sufficient  to  create  the  relation  of  debtor  and 
creditor  between  the  partners  and  the  county  so  as  to  author- 
ize the  latter  to  sue  the  former  in  assumpsit  for  moneys  had 
and  received  for  the  county's  use.  Taylor  v.  Taylor,  20  IlL 
650;  Duncan,  Sherman  &  Co.  v.  Niles,  32  Id.  532;  DeClerq 
V.  Mungin,  46  Id.  1 12;  Beldon  v.  Perkins,  78  Id.  440;  Barnes 
V.  Johnson,  84  Id.  95;  Laflin  v.  Howe,  112  Id.  253. 
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la  1888  the  partnership  was  dissolved,  and  in  1890  Little 
assigned  the  due-bills  to  one  of  the  sureties  on  his  bond, 
and  executed  and  delivered  to  all  of  the  sureties  mortgages 
on  his  interest  in  certain  tracts  of  the  partnership  real 
estate  to  indemnify  them  against  loss  as  such  sureties. 
Afterward  the  sureties  were  compelled  to  pay  the  county 
the  amount  of  moneys  used  by  Little  in  the  partnership 
business  as  above  stated. 

Under  this  statement  of  the  facts,  it  is  clear  that  the  sureties 
were  subrogated  to  the  rights  of  the  county  against  the 
partnership.  The  chancellor,  after  setting  aside  the  mort- 
gages, and  ordering  the  partnership  lands  to  be  sold  by  the 
receiver,  very  properly  decreed  that  the  claims  of  the  sure- 
ties should  have  priority  of  payment  out  of  the  partnership 
assets.  The  only  other  creditors  were  the  partners  them- 
selves, who  had  paid  divers  claims  against  the  partnership, 
and  had  thus  become  creditors  of  the  partnership.  In  equity 
and  good  conscience,  the  partners  should  be  required  to  pay 
the  moneys  wrongfully  taken  from  the  public  treasury  for 
their  private  business,  before  they  should  be  permitted  to 
reimburse  themselves  for  moneys  paid  out  by  them  on  ordi- 
nary partnership  business.  Without  doubt,  the  equity  of 
the  innocent  sureties  is  superior  to  that  of  the  offending 
partners  in  the  distribution  of  the  partnership  assets.  Gor- 
don's Estate,  11  Phila.  136;  Bennett's  Estate,  13  Id.  331. 

But  it  is  said  that  after  the  findings  of  the  chancellor  had 
been  announced,  and  before  the  decree  had  been  signed  or 
entered  of  record,  appellant  asked  for  leave  to  dismiss  his 
bill  as  to  all  of  the  defendants  except  Little,  and  to  dismiss 
all  portions  of  the  original  and  supplemental  bills  pertaining 
to  the  mortgage  liens  mentioned  therein,  whereby  all  ques- 
tions of  subrogation  would  have  been  eliminated  from  the 
record.  There  was  no  cross-bill  on  file  and  it  would  seem, 
as  a  matter  of  first  impression,  that  leave  to  dismiss  should 
have  been  granted. 

But  the  circumstances  of  this  case  are  exceptional.  By 
agreement  of  parties,  the  mortgages  in  favor  of  the  sureties 
had  been  released,  the  partnership  real  estate  described 
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therein  had  been  sold,  and  moneys  of  the  partnership 
amounting  to  abo\it  $5,000  had  been  paid  by  the  receiver  to 
the  complainant,  Stokes,  to  be  used  by  him  until  the  rights 
of  the  parties  should  be  determined  by  a  decree.  To  have 
permitted  the  complainant  to  dismiss  his  bill  under  these 
circumstances,  without  returning,  or  oflfering  to  return,  the 
money  thus  obtained,  would  have  been  to  give  him  a  most 
unconscionable  advantage.  Nor  is  this  view  of  the  matter 
affected  by  the  fact  that  the  complainant  had  given  bond 
for  the  return  of  the  money  if  that  should  be  ordered,  for 
no  court  of  equity  would  drive  the  sureties,  in  such  a  case, 
to  an  action  on  the  bond  in  a  court  of  law. 

Furthermore,  the  authorities  relied  upon  by  appellant, 
hold  no  more  than  that  the  complainant  may  dismiss  on 
payment  of  the  costs^  and  no  offer  to  pay  the  costs  was  made 
in  this  case.     Reilly  v.  Reilly,  139  111.  180. 

We  are  of  the  opinion,  however,  that  the  chancellor  erred 
in  decreeing  affirmative  relief  to  the  sureties  without  a 
cross-bill.  It  is  an  easy  task  to  prepare  and  file  a  cross-bill, 
and  if  a  defendant  who  seeks  for  affirmative  relief  neglects 
or  refuses  to  do  so,  he  must  charge  the  loss  to  his  own  neg- 
ligence or  contumacy. 

Certain  decisions  are  cited  in  which  it  is  held  that  a  court 
of  equity,  in  setting  aside  a  void  tax  sale  as  a  cloud  upon 
title,  will  require  the  complainant  to  refund  the  amount  paid 
by  the  purchaser  at  the  tax  sale,  as  well  as  subsequent  taxes 
paid  to  protect  the  purchase,  and  interest  thereon.  Gage 
V.  Nichols,  112  111.  269;  Alexander  v.  Merrick,  121  Id.  606; 
Gage  V.  DuPuy,  137  Id.  652. 

But  these  cases  are  not  analogous  to  the  case  at  bar.  In 
the  case  before  us  the  sureties  are  declared  to  be  absolute 
creditors.  It  is  not  ordered  that  any  payment  be  made  as 
a  condition  precedent  to  the  release  of  the  mortgages,  but 
the  mortgages  are  released,  the  tracts  of  real  estate  sold, 
and  the  proceeds  turned  over  to  the  sureties  in  payment  of 
claims  arising  from  an  alleged  right  of  subrogation  which 
existed  before  the  mortgages  were  made.  The  mortgages 
cover  but  half  of  the  partnership  real  estate,  while  the  de- 
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cree  applies  the  whole  of  it  to  the  payment  of  the  claim  of 
the  sureties.  This  is  an  unreasonable  extension  of  the  ap- 
plication of  the  maxim  that  he  who  seeks  equity  must  do 
equity.  A  cross-bill  is  necessary  to  enable  the  sureties  to 
enforce  this  right  of  subrogation. 

The  decree  is  reversed  and  the  cause  is  remanded  for  pro- 
ceedings in  harmony  with  this  opinion. 


Amalia  Maarer  et  al.  y.  Frank  B.  Bowman.  x%^  ^ 


1.  Wn*LS — Powers  of  Testators. — It  is  within  the  power  of  a  testator 
to  declare  in  his  will  that  he  is  indebted  to  a  person,  and  that  whatever 
part  of  his  estate  shall  be  taken  or  claimed  by  such  person  as  due  him, 
shall  be  considered  as  due  him  without  further  proof  aiid  conclusive 
upon  his  heirs. 

Bill  for  an  Account.— Error  to  the  Circuit  Court  of  St  Clair  County; 
the  Hon.  Benjamin  R.  Burrouous,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1895.  Affirmed.  Opinion  filed  Jime  18, 
1896. 

KnISPEL  &  ROPIEQUBT,  BoTSFORD,  DsATHERAGK   &  YoUNO, 

and  Lavelock,  Kibepatrick  &  Divelbiss,  attorneys  for 
plaintiffs  in  error. 

A  person  on  accepting  the  trust  and  qualifying  as  execu- 
tor, is  required  to  file  a  full,  true  and  perfect  inventory  of 
said  estate  as  the  same  came  '^  to  his  hands,  possession  or 
knowledge,"  describing  the  quantity,  situation  and  title  of 
the  "real  estate,  and  particularly  specifying  the  nature, 
amount,  etc.  Hurd's  R.  S.  111.,  1891,  Chap.  3,  Sees.  6,  51-2; 
2  Woemer  on  Am.  Adm'r  Law,  Sees.  315,  316;  Potter  v. 
McAlpine,  3  Dem.  108;  Moore  v.  Holmes,  32  Conn.  553; 
Forbes  v.  McHugh,  152  Mass.  412;  25  N.  E.  Rep.  622. 

A  bequest  or  devise,  to  be  valid,  must  be  definite  and  cer- 
tain both  as  to  subject  and  object.  Schouler  on  Wills  (2d 
Ed.),  Sees.  292,  596;  1  Jarman  on  Wills  (5th  Am.  Ed.),  649, 
653;  Beach  on  Wills,  Sec.  326,  529;  Kent  v.  Durham,  142 
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Mass.  216;  56  Am.  Rep.  667;  Heiss  v.  Murphy,  40  Wis.  291; 
Beekman  v.  Bonser,  23  N.  Y.^298;  80  Am.  Deo.  269;  Hol- 
land V.  Alcook,  108  N.  Y.  312;  2  Am.  St.  Rep.  420;  Read  v. 
Williams,  125  N.  Y.  560;  21  Am.  St.  Rep.  748;  Tilden  v. 
Green,  130  K  Y.  29;  27  Am.  St.  Rep.  487;  Heidenheimer  v. 
Bowman,  84  Tex.  174;  81  Am.  St.  Rep.  29;  Gambell  v.  Trippe, 
75  Md.  252;  In  re  Estate  of  Taylor,  81  Calif.  9. 

Clause  4  of  the  will  is  void  for  uncertainty.    • 

In  order  to  constitute  a  valid  trust,  three  concurring  con- 
ditions must  exist : 

First,  sufficient  words  to  raise  it;  second,  a  definite  sub- 
ject; third,  a  certain  or  ascertained  object.  2  Redfield  on 
Wills  (2d  Ed.),  page  408  et  seq,;  2  Williams  on  Exrs.  (6th 
Am.  Ed.),  bottom  pp.  1153,  1282, 1287;  Gill  v.  Gr.  T.  M.  Co., 
92  111.  249; -Mills  v.  Newberry,  112  lU.  123;  54  Am.  Rep. 
213. 

Courts  of  equity  watch  with  jealousy  all  transactions  of 
persons  in  fiduciary  capacities  with  their  w^ards,  and  deal- 
ings between  them  prejudicial  to  the  latter  will  be  pre- 
sumed constructively  fraudulent.  Bispham's  Equity  (4th 
Ed.),  Sees.  237,  238;  2  Wood  .  on  Lf m.  (2d  Ed.),  205;  1 
Story's  Eq.  Jur.  (12th  Ed.),  Sees.  217-S-9;  321-2;  2  Pom- 
eroy's  Eq.  Jur.  (2d  Ed.),  Sees.  958-61-3;  1  Beach  on  Mod. 
Eq.  Jur.,  Sees.  114-119;  Wickiser  v.  Cook,  85  111.  68;  Car- 
ter V.  Tice,  120  111.  277;  Garvan  v.  Williams,  44  Mo.  465; 
McCants  v.  Bee,  1  McCord  Ch.  (S.  C),  383. 

F.  G.  CooKRBLL  and  Tcibneb  &  Holder,  attorneys  for  de- 
fendant in  error. 

A  devise  or  grant  will  only  be  declared  void  for  uncer- 
tainty where,'  after  resort  to  oral  proof,  it  still  remains  a 
matter  of  mere  conjecture,  what  was  intended  by  the  in- 
strument. Colcord  V.  Alexander,  77  111.  581;  Chicago  Dock 
&  Canal  Co.  v.  Kinzie,  93  111.  415;  Mason  v.  Merril,  129  111. 
508;  Kaufman  etal.  v.  Breckinridge,  117  111.  306. 

It  created  no  trust,  but  gave  the  property  absolutely  to 
Bowman  with  discretion  to  do  with  it  as  he  pleased.  A 
devise  of  this  kind  creates  no  trust.    Bryan  v.  Rowland,  98 
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IlL  625;  Zimmer  v.  Sennott,  134  111.  508;  Randall  et  al.  v. 
Eandall,  135  111.  398. 

Mr.  Justice  Soofield  delivered  the  opinion  of  the 
Court. 

If,  ander  the  fourth  clause  of  John  Steinert's  will,  the 
executor,  John  B.  Bowman,  was  authorized  to  take  or  claim 
all  of  the  real  estate  of  the  testator  as  due  him  for  means, 
advice  and  other  aid,  except  the  farm  and  block  189  men- 
tioned in  the  will,  and  if  the  action  of  the  said  Bowman  in 
so  doing  was  to  be  conclusive  on  the  heirs,  then  we  are  un- 
able to  see  how  the  chancellor  could  have  disposed  of  this 
case  otherwise  than  by  dismissing  the  bill  for  want  of 
equity. 

The  fourth  clause  of  the  will  is  as  follows : 

"  I  give,  bequeath  and  devise  all  the  residue  of  my  estate, 
personal,  mixed  and  real  property,  and  all  my  right,  title, 
claim  and  interest  therein,  of  whatever  kind  and  nature,  in 
possession  and  expectancy,  either  in  the  State  of  Illinois, 
Missouri  and  Minnesota,  or  elsewhere,  to  my  said  executor, 
to  have  the  proceeds,  rents,  profits  and  issues  thereof  for  the 
purpose  of  paying  my  debts,  including  his  own  claim  against 
me  hereinafter  stated,  and  for  the  purpose  of  rearing  and 
educating  my  children,  and  for  the  support  of  my  wife 
should  she  need  it;  with  power  in  said  executor  to  com- 
pound for  any  claims,  and  with  power  at  his  own  discretion, 
without  requiring  an  order  of  court,  to  sell,  lease,  convey 
and  otherwise  dispose  of  such  estate  coming  to  his  hands  or 
to  which  I  am  entitled,  and  in  case  of  sales,  to  invest  and 
reinvest  the  net  proceeds  for  the  purpose  aforesaid,  and  to 
make  such  sales  for  cash  or  on  a  credit,  upon  such  terms,  in 
such  parcels,  manner,  places,  and  at  such  times,  either  pub- 
lic or  private,  as  he  may  deem  best;  also  with  power  to  use 
the  proceeds  of  a  part  for  the  improvement  of  the  remainder: 
also  with  power  to  subdivide  any  lands,  to  lay  out  upon 
the  same  public  or  private  highways  and  places,  with  such 
conditions  and  reservations  as  to  him  may  seem  meet,  and 
generally  to  manage  my  estate  as  may  to  him  seem  most 
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proper  and  advantageous  for  the  purpose.  And  whereas, 
under  a  most  friendly,  intimate  and  confidential  relation- 
ship for  a  long  time  existing  between  myself  and  said  exec- 
utor, I  am  largely  indebted  to  him  for  means,  advice  and 
other  aid  in  making  judicious  investments  in  acquiring  prop- 
erty, and  in  making  them  successful  and  profitable  (for  all 
of  which,  with  his  consent,  no  written  obligations  were 
ever  executed  by  me  to  him);  and  whereas,  I  have  never 
yet  repaid  to  him  any  such  advances,  nor  any  interest 
thereon;  and  whereas  he  has  never  yet  shared  in  the  profits 
of  such  investments,  etc.,  as  it  was  always  my  intention  that 
he  should  share  them,  and  as  he  is  entitled  to  do;  therefore, 
I  declare  that  whatever  of  my  estate,  said  farm  and  block 
189,  town  of  East  St.  Louis,  St.  Clair  Co.,  Illinois,  my  homej- 
stead,  excepted,  shall  be  taken  or  claimed  by  him  as  there- 
for due  him,  shall-  be  considered  as  due  him  without  further 
proof  and  shall  be  conclusive  to  my  heirs." 

The  evidence  shows  that  John  Steinert  died  on  May  2, 
1870;  that  his  will  was  duly  probated  soon  afterward,  and 
that  letters  testamentary  were  duly  issued  to  John  B.  Bow- 
man as  the  executor  thereof;  that  no  inventory  or  account 
was  ever  filed  by  the  executor,  who  paid  the  debts  of  the 
estate,  however,  and  furnished  some  means  for  the  support 
of  the  testator's  five  minor  children;  that  in  1884,  the  exec- 
utor divided  among  the  children,  the  farm  and  block  men- 
tioned in  the  will  and  a  tract  of  land  adjacent  to  the  said 
block,  as  being  the  part  of  their  father's  estate  to  which 
they  were  entitled  under  the  will;  that  the  executor  sold 
several  other  tracts  of  land,  the  title  to  which  stood  in  the 
name  of  John  Steinert;  that  in  1884,  the  oldest  two  of 
John  Steinert's  children,  who  were  then  of  age,  executed 
and  delivered  releases  under  seal  to  John  B.  Bowman,  re- 
leasing him  from  all  claims  and  demands  which  they  might 
have  against  him  as  executor;  that  on  November  20,  1885, 
John  B.  Bowman  died,  and  that,  by  descent  and  purchase, 
the  whole  of  his  estate  now  belongs  to  the  defendant  in 
error;  that  in  1889,  the  three  children  of  John  Steinert  who 
had  not  executed  releases  to  the  executor  of  their  father's 
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will,  executed  such  releases  and  delivered  them  to  the  de- 
fendant  in  error;  that  these  children  were  then  of  age, 
except  Edward,  who  was  twenty  years  old;  that  certain 
tracts  of  real  estate  appearing  of  record  in  John  Steinert's 
name  were  sold  as  the  property  of  John  B.  Bowman  by  the 
defendant  in  error  as  administrator  of  his  father^s  estate 
under  and  by  virtue  of  proceedings  for  the  sale  of  lands  for 
the  payment  of  the  debts  of  the  estate;  and  that  the  estate 
of  John  B.  Bowman  was  fully  settled  more  than  two  years 
before  the  bill  in  this  case  was  filed. 

Plaintiffs  in  error  sought  to  compel  defendant  in  error  to 
account  to  them  for  the  proceeds  of  the  sales  of  lands  above 
mentioned,  and  the  chancellor  dismissed  their  bill  for  want 
of  equity. 

It  seems  to  us  that  there  is  no  difficulty  in  understanding 
or  construing  the  fourth  clause  of  John  Steinert's  will. 
John  Steinert  was  largely  indebted  to  John  B.  Bowman  for 
means,  advice  and  other  aid  in  making  judicious  invest- 
ments in  property.  Therefore,  the  testator  authorized 
Bowman  to  take  or  claim  whatever  of  the  testator's  estate 
he  considered  due  him,  with  the  exception  of  the  farm  and 
block  above  mentioned,  and  directed  that  Bowman's  act 
should  be  conclusive  proof  that  whatever  he  might  take  or 
claim  was  really  due  him.  If  the  whole  estate,  except  the 
farm  and  block,  should  be  thus  absorbed  by  Bowman,  the 
heirs  could  not  be  heard  to  complain,  because  they  were  to 
be  bound  by  Bowman's  decision  in  the  premises. 

It  is  contended  that  so  much  of  the  fourth  clause  as  gives 
to  the  executor  the  right  to  take  or  claim  whatever  may  be 
due  him,  is  void  for  uncertainty.  There  is  no  more  of  un- 
certainty in  this  clause  than  in  any  other  provision  for  the 
payment  of  a  testator's  debts.  The  difference  between 
this  and  other  cases  is  in  the  manner  in  which  the  amount 
(^  tiie  indebtedness  is  to  be  ascertained.  Generally,  claims 
must  be  filed  and  proved  by  competent  evidence.  In  this 
case,  proof  is  dispensed  with,  and  the  claim  of  the  execu- 
tor is  made  conclusive  of  his  rights.  The  legal  title  to  the 
property  is  vested  in  him,  and  whatever  he  takes  or  claims 
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becomes  absolutely  his.  If  a  testator  may  give  all  of  his 
property  to  a  stranger,  to  whom  he  owes  no  obligation, 
there  is  no  reason  why  he  may  not  do  the  same  to  one  to 
whom  he  is  largely  indebted,  leaving  it  to  the  creditor  to 
decide  whether  or  not,  as  a  matter  of  grace,  any  part  of  the 
property  shall  be  divided  among  the  heirs. 

Nor  is  this  construction  of  the  fourth  clause  forbidden 
by  the  sixth  clause,  which  directs  that,  when  each  child  be- 
comes of  age,  the  executor  shall  convey  or  assign  to  him 
his  share  of  the  estate  after  the  separation  of  the  same 
from  the  claims  of  the  executor  as  aforesaid.  Even  if  this 
provision  of  the  will  required  that  some  part  of  the  real 
estate,  other  than  the  farm  and  block  189,  should  be  divided 
among  the  heirs,  this  requirement  was  satisfied  when  the 
tract  of  land  adjacent  to  block  189  was  divided  and  conveyed 
to  them.  1  Jarman  on  Wills,  652,  and  notes  (5th  Am.  Ed. 
from  4th  London  Edition). 

A  case  in  point  is  Eandall  v.  Eandall,  135  HI.  398, 
wherein  the  second  clause  of  the  will,  after  reciting  that 
the  testatrix  desired  to  provide  for  the  support  and  educa- 
tion of  her  children,  who  were  unmarried  and  minors,  and 
for  the  support  of  such  of  the  married  or  adult  ones  as 
might  become  really  needy  through  innocent  misfortune, 
devised  to  her  husband  all  of  her  property  that  he  might 
use  the  same  for  the  maintenance  and  education  of  her  chil- 
dren, and  advance  to  each  of  them  from  time  to  time  what- 
ever he  might  deem  best  to  start  them  in  life.  By  the 
third  clause  of  the  will,  the  husband  was  appointed  execu- 
tor, and  given  full  power  to  control,  manage,  use,  convey, 
sell  or  dispose  of  the  property  as  his  own  absolute  property, 
without  being  required  to  file  or  render  any  account  or  give 
any  bond. 

Mr.  Justice  Scholfield,  in  delivering  the  opinion  of  the 
court,  says :  jT^ 

"  No  specific  interest  is  defined  as  that  which  it  was  in- 
tended any  child  should  take;  but  whether  one  or  all  is  or 
are  to  take  any,  and  if  any,  how  much,  is  to  be  determined 
by  the  uncontrolled  judgment  and  discretion  of  the  hus- 
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band.  He  may  use  the  property,  and  sell  and  dispose  of  it 
as  his  own  absolute  property,  without  being  required  to  file 
or  render  any  account  or  give  any  bail.  He  can  have  no 
more  perfect  dominion  over  property  acquired  from  any 
source.  If  he  can  not  be  required  to  file  or  render  any 
account  or  give  any  bail,  no  one  can  be  entitled  to  assert  an 
antagonistic  interest  in  the  property.  Howard  v.  Carusi, 
109  U.  S.  725." 

8o  in  the  case  before  us,  the  will  provided  that  the  exec- 
utor should  not  be  required  to  give  bond,  and  that  what- 
ever the  executor  might  take  or  claim  as  due  him,  should 
be  considered  as  due  him  without  further  proof.  Under 
such  provisions,  ^^  no  one  can  be  heard  to  assert  an  antago- 
nistic interest  in  the  property." 

The  decree  of  the  Circuit  Court  is  affirmed. 


Edward  Abend  et  al.  v.  Edward  W.  West. 

1.  iKDEMNrrr  Bonds— Con«fruc<ion  of— Interest, — Where  a  bond  is 
one  of  indemnity  only,  covering  whatever  Iobb  the  obligees  may  sustain 
by  reason  of  subscriptions  to  the  capital  stock  of  a  corporation,  and  docs 
not  guarantee  interest  or  profits,  no  recovery  under  it  can  be  had  for 
interest  or  profits  on  their  money  invested  in  such  stock. 

Assmiipslt,  for  interest,  etc.  Error  to  the  Circuit  Court  of  St.  Clair 
Countjr;  the  Hon.  Alonzo  S.  Wildebman,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term»  1896.  Affirmed.  Opinion  filed  June 
18, 1806. 

Statbmsnt  op  Facts. 

On  the  8d  day  of  April,  1888,  the  Western  Nail  Com- 
pany, of  Belleville,  Illinois,  having  become  financially 
embarrassed,  was  confronted  with  the  fact  that  unless  relief 
was  secured,  the  company  would  be  compelled  to  suspend. 
Not  only  its  credit  was  exhausted,  but  W.  H.  Powell,  E. 
B.  Powell  and  Conrad  Reinecke,  who  owned  virtually  all 
the  capital  stock,  had  personally  guaranteed  a  large  portion 
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of  the  company's  indebtedness  and  were  unable  to  assist^ 
further. 

For  the  purpose  of  saving  the  company,  if  possible,  and 
to  protect  themselves,  these  stockholders  proposed  to 
plaintiff  in  this  ^it  the  organization  of  a  new  company, 
which  was  to  lease  the  plant  and  continue  the  manufactur- 
ing. The  proposition  made  was  that  the  stock  of  the  new 
company  should  be  $25,000,  plaintiffs  to  subscribe  for 
$20,000,  and  the  above  named  shareholders  of  the  old  com- 
pany to  secure  some  one  to  subscribe  the  additional  $5,000. 
This  $5,000  was  to  be  pledged  to  plaintiffs  to  secure  them 
against  any  loss  as  such  stockholders,  and  as  additional 
security  they  were  to  be  given  an  indemnity  bond.  From 
the  earnings  eight  per  cent  was  to  be  paid  to  the  stockhold- 
ers, the  balance  to  be  applied  on  the  indebtedness  of  the  old 
Western  Nail  Company. 

This  plan  was  followed.  Plaintiffs  subscribed  and  paid 
for  $20,000  stock,  one  Penn  subscribing  for  the  remaining 
$5,000. 

The  Powells,  Eeinecke,  West  and  Penn  executed  their 
bond,  agreeing  to  pay  to  plaintiffs  "  whatever  amount  they 
may  lose  on  their  stock,  but  not  to  exceed'  $5,000,  in  case 
loss  accrue  to  them  by  reason  of  their  said  subscriptions.'^ 

The  plant  of  the  Western  Nail  Company  was  leased  and 
operated  for  a  year.  When  the  new  company  ceased  to  do 
business  the  effects  were  divided,  the  shareholders  receiving 
the  amounts  paid  in  and  eight  per  cent  dividend,  which 
dividend  amounted  to  more  than  plaintiffs  had  to  pay  on 
the  Smith  judgment. 

While  the  company  was  in  operation,  one  Smith,  an  em- 
ploye, was  injured,  and  at  the  September  terra,  1889,  after 
the  dissolution  of  the  compcmy  as  aforesaid^  recovered  judg- 
ment against  the  company.  Execution  was  issued  and  re^ 
turned  "  no  property  found."  A  bill  in  chancery  was  filed, 
and  the  shareholders  were  ordered  to  pay  the  judgment, 
amounting  to  $2,748.50,  which  they  did. 

Penn,  one  of  the  obligors,  on  behalf  of  himself  and  Rei- 
necke,  paid  unto  plaintiffs  one-half  the  amount  thus  paid 
by  them. 
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Suit  was  then  brought  upon  the  indemnity  agreement  for 
the  balance  thus  paid  by  plaintiffs  as  stockholders. 

Defendants  pleaded,  beside  the  general  issue,  want  of  con- 
sideration and  release.  The  latter  plea  was  based  on  the 
fact  that  after  the  payment  by  plaintiffs  of  said  judgment, 
and  the  payment  as  aforesaid  by  Penn  and  Reinecke,  the 
plaintiffs  made  an  agreement  covenanting  not  to  sue  Penn 
and  Reinecke  for  the  balance,  and  to  protect  them  against 
co-obligors,  etc. 

But  when  the  pleadings  were  settled  and  the  cause  at 
issuQ,  the  principal  question  that  remained  was,  whether 
plaintiffs  under  said  indemnity  agreement  were  entitled  to 
interest  or  not.  The  trial  court  held  to  the  contrary,  its 
views  being  shown  by  the  following  propositions  of  law 
held  for  the  defendants. 

The  bond  or  instrument  on  which  this  suit  is  brought  is 
a  bond  or  instrument  of  indemnity  only,  and  covers  what- 
ever loss  plaintiffs  have  sustained  by  reason  of  their  sub- 
scriptions to  the  capital  stock  of  the  St.  Clair  Nail  Com- 
pany, but  does  not  guarantee  or  warrant  to  plaintiffs  interest 
or  profits  on  their  money  invested  in  the  stock  of  said 
company. 

The  bond  or  instrument  on  which  this  suit  is  brought  is  a 
bond  or  instrument  for  indemnity  only,  and  if  it  has  been 
proven  by  the  evidence  that  plaintiffs,  after  the  St.  Clair 
Nail  Company  ceased  to  do  business,  received  from  the  as- 
sets of  that  company  the  amount  which  each  of  the  plaint- 
iffs had  paid  on  account  of  their  several  subscriptions  to  the 
capital  stock  of  that  company,  and  in  addition  thereto  an 
amount  in  excess  of  the  amount  which  the  plaintiffs  had 
paid  on  account  of  the  judgment,  interest  thereon  and  costs 
of  suit  which  Albert  Smith  recovered  against  said  St.  Clair 
Nail  Company,  then  the  plaintiffs  can  not  recover. 

Knispel  &  RopiEQUET,  and  Turner  &  Holder,  attorneys 
for  plaintiffs  in  error. 

Dill  &  Schabfer,  attorneys  for  defendant  in  error. 
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Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

This  case  involves  a  construction  of  the  language  of  the 
indemnifying  bond,  on  which  the  suit  is  based.  The  de- 
fendants agreed  to  pay  to  plaintiffs  *'  whatever  amount  they 
may  lose  on  their  stock,  but  not  to  exceed  $5,000,  in  case 
loss  accrue  to  them  by  reason  of  their  said  subscriptions." 

The  statement  of  facts  shows  the  plaintiffs  got  back  all 
they  subscribed  and  paid  for  their  stock  and  $1,600  in 
addition,  as  a  dividend  thereon,  in  excess  of  the  amount 
they  had  to  pay  on  account  of  the  Smith  judgment;  this 
payment  the  plaintiffs  allege  was  a  loss  which  they  sought 
to  recover  by  suit  on  the  indemnity  bond.  The  court 
properly  held  the  law  to  be  that,  under  the  facts,  the 
plaintiffs  could  not  recover  on  the  bond — that  they  had  sus- 
tained no  loss  "  by  reason  of  their  said  subscriptions."  The 
agreement  of  indemnity  did  not  assure  to  the  plaintiffs  in- 
terest or  dividends  on  the  stock  subscribed  by  them,  but 
simply  protected  them  against  loss  "in  case  loss  accrued  to 
them  by  reason  of  their  said  svbscriptionsP  The  word 
"  loss  "  as  here  used  clearly  refers  to  the  loss  of  prinpipal  or 
of  money  paid  for  the  stock  and  not  loss  of  dividends.  This 
is  made  more  evident  by  the  concluding  words  of  the  bond, 
following  those  quoted  in  the  statement  of  facts,  viz.:  "  And 
we  do  further  obligate  ourselves  to  indernnify  them  and 
each  of  them  from  any  loss  they  may  sustain  by  reason  of 
their  said  subscriptions,  to  the  extent  of  five  thousand  dol- 
lars." The  bond  itself  does  not  refer  to  dividends  or  profits 
or  to  any  agreement  under  which  plaintiffs  were  to  receive 
dividends  or  profits.  Had  the  scheme  not  proven  profitable, 
these  plaintiffs  would  hardly  contend  that,  under  this  bond, 
they  could  recover  eight  per  cent  dividends.  It  was  never 
contemplated  that  it  should  cover  such  a  liability.  All  that 
plaintiffs  asked,  evidently,  when,  on  account  of  public  spirit 
and  pride  in  the  success  of  a  local  enterprise,  they  consented 
to  take  $20,000  worth  of  stock,  was  that  they  should  get  all 
the  money  back  they  paid  out.  They  were  not  asking  or 
expecting  to  be  guaranteed  profits.  There  would  be  no 
public  spirit  manifested  by  such  a  request.    They  simply 
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wanted  to  be  assured  they  would  suffer  no  loss  of  their  prin- 
cipal. To  this  extent,  and  no  further,  were  they  secured  by 
the  bond  in  suit. 

Such  obligations  are  not  to  be  extended  by  implication 
beyond  the  extent  plainly  expressed  in  the  bond.  Young 
V.  Mason,  3  Gilm.  55;  Abrahams  v.  Jones,  20  111.  App.  83, 
and  cases  there  cited. 

The  judgment  is  affirmed. 


Thomas  Buell^  Beceirer^  etc.^  t.  The  Breese  Mill  and 

Grain  Co. 

1.  FoBmoN  Insurance  CoKPAmES— Suits  to  CoUect  A89e8ifmenta,—A 
mutual  fire  insurance  company  of  another  State  which  issues  a  policy 
upon  property  in  this  State,  without  complying  with  the  statute  relating 
to  foreign  insurance  companies,  can  not  maintain  an  action  to  collect 
afisessments  in  the  courts  of  this  State. 

2.  CoMTTY — Between  States— Limitation  of  the  Doctrine,— Comity 
between  States  does  not  require  a  law  of  one  State  to  be  executed  in 
another,  when  it  will  be  against  the  public  policy  of  the  latter  State, 
and  no  State  is  bound  to  recognize  or  enforce  contracts  which  are  inju- 
rious to  the  welfare  of  its  people  or  in  violation  of  its  laws. 

Assnmpslt,  for  asseflsments  on  a  policy  of  insurance.  Appeal  from 
the  Circuit  Court  of  Clinton  County;  the  Hon.  Alonzo  S.  Wilderman, 
Judge,  presiding.  Heard  in  this  court  at  the  February  term,  1896. 
AflSrmed.    Opinion  filed  June  18, 1896. 

Porter  W.  Brown,  attorney  for  appellant;  George  E. 
Sutherland,  of  counsel. 

The  right  to  maintain  an  action  to  recover  an  assessment 
in  the  State  where  the  policy  holder  resides  has  been  upheld, 
notwithstanding  the  fact  that  the  company  was  not  licensed 
to  do  business  in  that  State.  Hyde  v.  Goodnow,  3  Comst. 
266;  Huntley  v.  Merrell,  32  Barb.  626;  Thornton  v.  Insur- 
ance Co.,  31  Pa.  St.  529;  Columbia  Insurance  Co.  v.  Kinyon, 
37  N.  J.  L.  33;  Lamb  v.  Bowser,  7  Biss.  372;  Insurance  Co. 
V.  Lapsley,  15  Gray,  262;  Insurance  Co.  v.  Way,  62  N.  H.  G22. 
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The  policy  which  was  issued  by  the  insurance  company 
to  the  defendant  was  unquestionably  valid,  notwithstanding 
any  statute  relating  to  license.  Leonard  v.  Washburn,  100 
Mass.  251;  Hartford  Insurance  Co.  v.  Matthews,  102  Mass. 
221;  Clark  v.  Middleton,  19  Mo.  53;  Columbus  Insurance  Co. 
V.  Walsh,  18  Mo.  229;  Union  Insurance  Co.  v.  McMiilen,  24 
Ohio  St.  67,  79;  Insurance  Co.  v.  Whipple,  61  N.  H.  61; 
Connecticut  Insurance  Co.  v.  Way,  62  N.  II.  622;  Ehrman 
V.  Union  Insurance  Co.,  9  Ins.  L.  J.  347;  Watertown  Co.  v. 
Simons,  96  Pa.  St.  520;  Insurance  Co.  v.  Wellman,  69  Ind. 
41?;  Behler  v.  German  Insurance  Co.,  68  Ind.  347;  Atlantic 
Insurance  Co.  v.  Concklin,  6  Gray,  73;  Insurance  Co.  v.  Laps- 
ley,  15  Gray,  262;  Ganser  v.  Firemen's  Insurance  Co.,  34 
Minn.  372;  Phoenix  Insurance  Co.  v.  Penn.  Co.  (Ind.),  33  K. 
E.  Rep.  970. 

Van  Hoorebeke  &  Ford,  attorneys  for  appellee. 

In  those  States,  under  statutes  like  ours,  it  has  been  held 
as  against  companies,  or  their  assignees,  that  they  can  not 
recover  upon  the  premium  or  assessment  notes,  for  the  rea- 
son that  the  policies,  being  issued  in  the  face  of  the  statu- 
tory prohibition,  were  not  a  lawful  consideration,  and  the  in- 
surance was  held  invalid.  Haverhill  Ins.  Co.  v.  Preston,  42 
N.  H.  547;  Jones  v.  Smith,  3  Gray,  600;  Williams  v.  Cheney, 
3  Gray,  222;  3  Am.  ^  Eng.  Ency.  of  Law,  Sees.  49,  872:  see, 
also.  Banking  Co.  v.  Eautenberg,  Admx.,  103  111.  460;  Penn 
V.  Bornman  et  al.,  102  111.  523;  Pierce  v.  The  People,  106  HI. 
11;  People  V.  People's  Ins.  Ex.,  125  111.  466;  Cincinnati  Mu- 
tual Health  Ins.  Co.  v.  Eosenthal,  65  111.  85. 

A  contract  against  public  policy  will  not  be  enforced  any- 
where. Beveridge  v.  Merritt,  8  Brad.  467;  Cottran  v.  Ellis, 
125  111.  496;  Irwin  v.  Milliar,  110  U.  S.  499. 

If  a  contract  is  valid  where  made,  yet  if  against  public 
politjy,  or  a  positive  law  of  the  State  where  suit  is  brought, 
it  will  not  be  enforced.  Phinney  v.  Baldwin,  16  111.  108; 
Chewning  v.  Johnson,  6  La.  Ann.  678;  Greenwood  v.  Curtin, 
6  Mass.  358-377;  Kent's  Com.  (7th  Ed.),  Vol.  2,  667-670  and 
671;  Story  on  the  Conflict  of  Laws,  Sees.  29-38,  and  327; 
Munford  v.  Canty,  60  111.  375;  Pope  v.  Hanke,  155  111.  617. 
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No  State  is  bound  to  recognize  or  enforce  contracts  which 
are  injurious  to  the  welfare  of  its  own  people,  or  which  are 
in  violation  of  its  own  laws.  Seamans,  Rec,  v.  Zimmerman, 
69  K  W.  R3p.  (Iowa)  290;  Seamans  v.  Temple  Co.,  63  K  W. 
Rep.  (Mich.)  p.  40;  Pierce  v.  The  People,  106  III.  11;  Rose  v. 
Kiraberly  Clark  Co.,  62  N.  W.  Rep.  (Wis.)  526. 

Mr,  Justice  Soofield  delivered  the  opinion  op  the 
Court. 

The  declaration  alleges  that  the  Millers'  Mutual  Insurance 
Company  is  dul\'  incorporated  under  the  laws  of  Wisconsin; 
that  under  those  laws,  and  under  the  articles  of  incorpora- 
tion and  the  by-laws,  every  policy  holder  is  a  member  of 
the  company  and  is  required  to  give  his  obligation  to  pay 
his  pro  rata  share  of  losses  and  expenses  whenever  assess- 
ments shall  be  made  therefor;  that  appellant  Buell  is  the 
receiver  of  the  corporation,  duly  appointed  by  a  Wisconsin 
court  having  jurisdiction  to  make  the  appointment,  and  has 
been  duly  authorized  by  that  court  to  commence  this  action; 
that  appellee's  property  in  Illinois  was  insured  by  the  said 
insurance  company,  on  November  25, 1891;  that  in  part  pay- 
ment for  the  policy,  appellee  gave  his  obligation  to  pay  a 
certain  sum  of  money  in  installments,  whenever  assessments 
therefor  should  be  made;  that  an  assessment  for  $363.50  has 
been  duly  made  by  the  court  which  appointed  the  receiver; 
that  the  application,  policy  and  obligation  sued  upon  were 
all  made  in  Wisconsin,  and  that  the  contract  is  to  be  en- 
forced according  to  the  laws  of  that  State. 

Appellee  pleaded  the  general  issue,  and  a  special  plea,  in 
which  it  was  alleged  that  the  insurance  company  was  a  cor- 
poration, doing  a  fire  insurance  business,  and  organized  and 
existing  under  the  laws  of  Wisconsin,  with  its  principal 
office  in  the  city  of  Milwaukee;  that  the  insurance  company 
was  not  organized,  existing  or  doing  business  under  the  laws 
of  the  State  of  Illinois;  that  when  the  policy  was  made  and 
the  obligation  executed,  the  insurance  company  had  not 
complied  with  Sec.  23  of  Chap.  73  of  the  statutes  of  Illinois 
(Starr  &  Curtis'  Annotated  Statutes),  and  had  not  procured 
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from  the  auditor  of  public  accounts  a  certificate  of  authority 
to  do  business  in  this  State,  as  required  by  that  section. 

A  general  demurrer  to  the  special  plea  was  overruled. 
Appellant  elected  to  abide  by  the  demurrer,  and  judgment 
was  rendered  in  favor  of  appellee  for  costs. 

It  is  now  urged  by  appellant  that  the  demurrer  to  the 
special  plea  should  have  been  sustained. 

Those  parts  of  section  23  which  have  a  direct  bearing  on 
the  question  presented  by  the  record,  are  as  follows : 

"  It  shall  not  be  lawful  for  any  insurance  company,  asso- 
ciation or  partnership,  incorporated  by  or  organized  under 
the  laws  of  any  other  State  of  the  United  States,  or  any  for- 
eign government,  for  any  of  the  purposes  specified  in  this 
act,  directly  or  indirectly,  to  take  risks  or  transact  any  busi- 
ness of  insurance  in  this  State  unless  possessed  of  the 
amount  of  actual  capital  required  of  similar  companies 
formed  under  the  provision  of  this  act;  and  any  such  com- 
pany desiring  to  transact  any  such  business,  as  aforesaid,  by 
any  agent  or  agents  in  this  State,  shall  first  appoint  an  attor- 
ney in  this  State  on  whom  process  of  law  can  be  served,  and 
file  in  the  office  of  the  auditor  of  public  accounts  a  written 
instrument,  duly  signed  and  sealed,  certifying  such  appoint- 
ment, which  shall  continue  until  ianother  attorney  be  sub- 
stituted." 

*'  Nor  shall  it  be  lawful  for  any  agent  or  agents  to  act  for 
the  company  or  companies  referred  to  in  this  section,  di- 
rectly or  indirectly,  in  taking  risks  or  transacting  the  busi- 
ness of  fire  or  inland  navigation  insurance  in  this  State, 
without  procuring  from  the  auditor  of  public  accounts  a 
certificate  of  authority,  stating  that  such  company  has  com- 
plied with  all  the  requisitions  of  this  act  which  apply  to  such 
companies,  and  the  name  of  the  attoAiey  appointed  to  act 
for  the  company." 

"  Any  violation  of  any  of  the  provisions  of  this  act  shall 
subject  the  party  violating  the  same  to  a  ^nalty  of  $500 
for  each  violation." 

The  same  section  also  requires  the  filing  of  a  detailed  state- 
ment of  the  assets,  indebtedness,  etc.,  of  the  company,  and 
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the  following  section  authorizes  the  revocation  of  the  certifi- 
cate of  authority  to  do  business  whenever  it  shall  satis- 
factorily appear  that  said  statement  is  false. 

There  can  be  no  doubt  of  the  propriety  and  constitution- 
ality of  the  law  from  which  the  foregoing  extracts  have 
been  copied.  Cincinnati  Mutual  Health  Assurance  Co.  v. 
Rosenthal,  65  111.  85;  Pierce  v.  The  People,  106  Id.  11;  Sea- 
mans  V.  Zimmerman,  59  N.  W.  Rep.  290;  91  Iowa  363;  Sea- 
mans  V.  Temple  Co.,  63  N.  W.  Rep.  (Mich.)  408. 

The  legislature  ha9  the  power  to  protect  our  citizens 
against  an  irresponsible  insurance  company  of  another  State, 
which,  like  the  grass,  in  the  morning  groweth  up  and  flour- 
isheth,  and  in  the  evening  is  cut  down  and  withereth.  It  is 
proper  to  require  of  such  a  company  some  proof  of  re- 
sponsibility, and  the  appointment  of  an  agent  on  whom  proc- 
ess can  be  served,  so  that  lUinoisans  may  not  be  compelled 
to  pursue  a  vanishing  phantom  into  remote  parts  of  the 
United  States,  in  a  fruitless  effort  to  enforce  the  payment 
of  an  insurance  policy.  It  is  proper  also  to  prohibit  any 
agent  from  taking  risks  for  such  a  company,  either  directly 
or  indirectly,  without  procuring  a  certificate  of  authority 
from  the  auditor  of  public  accounts. 

Can  the  violator  of  our  laws  come  into  our  courts,  with 
a  courteous  bow,  and  enforce  a  contract  which  has  been 
secured  in  disregard  of  the  statutory  prohibition  ?  True  it 
is,  that  the  contract  was  made  in  Wisconsin;  but  true  it  is 
also,  that  the  property  insured  is  in  Illinois.  If  this  con- 
tract can  be  enforced,  successful  methods  of  carrying  on 
business  in  this  State  without  the  intervention  of  resident 
agents  will  be  devised,  and  the  statutory  law  will  become  a 
dead  letter,  and  our  citizens  will  become  the  prey  of  irre- 
sponsible insurance  companies.  '^  Comity  between  States 
does  not  require  a  law  of  one  State  to  be  executed  in  another 
when  it  would  be  against  the  public  policy  of  the  latter 
State.  No  State  is  bound  to  recognize  or  enforce  contracts 
which  are  injurious  to  the  welfare  of  its  people,  or  which 
are  in  violation  of  its  own  laws."  Pope  v.  Hanke,  155  111. 
617. 
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The  very  question  presented  here  has  been  settled  by  the 
Supreme  Court  of  Wisconsin  adversely  to  appellant's  con- 
tention in  Rose  v.  Kimberly  &  Clark  Co.,  62  N.W.  Kep.  526, 
89  Wis.  545,  in  which  case  it  is  held  that  the  execution  of  an 
insurance  policy  in  a  foreign  State  by  a  foreign  insurance 
company  to  insure  property  within  the  State  of  Wisconsin, 
is  the  transaction  of  business  in  the  latter  State  within  the 
meaning  of  a  statute,  which  provides  that,  except  on  certain 
conditions,  no  foreign  fire  insurance  company  shall  "  directly 
or  indirectly  take  risks  or  transact  any  business  of  insur- 
ance" within  the  State  of  Wisconsin.  In  holding  that 
assessments  on  the  policy  holder  can  not  be  recovered  where 
the  statute  has  not  been  complied  with^  the  court  uses  the 
following  vigorous  language : 

"  The  object  of  this  statute  is  so  plain  that  it  can  not  be 
mistaken.  It  is  to  protect  our  citizens  against  irresponsible 
and  worthless  foreign  companies  of  the  very  kind  which  we 
have  now  before  us.  The  evil  to  be  corrected  is  not  the 
writing  of  a  policy  by  an  unlicensed  company  within  this 
State  alone,  but  the  writing  of  such  a  policy  at  all.  Bearing 
in  mind  the  object  of  the  statute  and  the  evil  to  be  corrected, 
it  is  very  plain  that  the  -object  will  be  largely  defeated,  and 
the  evil  will  flourish  as  before,  if  it  be  held  that  companies 
without  license  can  establish  their  agencies  just  outside  of 
the  State  line  and  conduct  their  business  by  mail." 

The  judgment  is  affirmed. 


Chicago^  P.  &  M.  B.  B.  Go.  v.  Mary  Sane. 

1.  Continuances — Sufficient  Affidavits, — An  affidavit  for  a  oontina- 
ance  on  the  ground  of  the  absence  of  a  material  witness,  made  by  the 
attorney,  which  states  on  information  and  belief  that  the  witness,  if 
present,  would  deny  certain  facts,  and  that  he  believes  it  impossible  for 
such  witness  to  be  present,  etc.,  is  insufficient. 

2.  Same — Error,  When  Cured, — An  error  in  overruling  a  motion  for  a 
continuance  is  cured  if  the  case  is  afterward  continued  to  the  next 
term  on  the  ground  that  there  is  no  copy  of  the  account  sued  on,  at- 
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tached  to  the  declaration.    Such  an  error  is  also  cured  by  a   mistrial 
and  a  consequent  ccmtinuance  to  the  next  term. 

3.  'Rmlboxd^— Liability  for  Nursing  Persons  Injured  in  Their 
Employ, — In  an  action  against  a  railroad  company  for  nursing  a  person 
injured  in  its  service,  an  employment  by  the  trainmaster,  where  ap- 
parently clothed  with  authority,  is  sufficient  to  sustain  a  verdict  for  the 
plaintifE. 

Assnmpsit,  for  services,  etc.  Error  to  the  County  Court  of  Williamson 
County;  the  Hon.  LoBBNZO  D.  Hartwell,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1896.  Affirmed.  Opinion  filed  June 
18,  1896. 

J.  A.  Attbrberbt  and  Young  &  Bafek,  attorneys  for 
plaintiflf  in  error. 

Clemens  &  Warder,  attorneys  for  defendant  in  error. 
Mb.  Justiob  Soofield   dblivebed  the  opinion  of    thb 

COUET. 

At  the  August  term  of  the  court  below,  plaintiflP  in  error 
made  a  motion  for  a  continuance,  on  the  ground  that  defend- 
ant in  error  had  not  filed  a  copy  of  the  account  sued  on 
with  her  declaration.  It  is  strenuously  insisted  that  the 
court  erred  in  overruling  this  motion.  But  the  error,  if  it 
was  such,  was  harmless,  for  the  reason  that  after  a  mistrial 
the  case  was  continued,  and  the  trial,  which  resulted  in  the 
judgment  now  complained  of,  took  place  at  the  next  term 
of  the  court. 

It  is  also  contended  that  the  court  erred  in  not  continu- 
ing the  case  at  the  term  last  above  referred  to,  on  the 
ground  of  the  absence  of  the  president  and  general  man* 
ager  of  the  company,  who  is  alleged  to  be  a  material  wit- 
ness on  behalf  of  the  plaintiff  in  error.  The  affidavit  is 
clearly  insufficient.  The  affiant,  who  was  one  of  the  attor- 
neys for  plaintiff  in  error,  states,  on  information  and  belief, 
that  the  witness,  if  present,  would  deny  certain  facts,  and 
that  he  believes  it  to  be  impossible  for  the  witness  to  be 
present  at  the  term  of  court  then  being  held,  basing  such 
belief  on  a  letter  from  the  witness  to  the  effect  that  he  was 
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going  to  Newr  York  on  very  important  business,  and  coold 
not  postpone  the  trip.  The  faith  of  the  attorney  in  his 
client's  truthfulness  adds  but  little  strength  to  the  letter 
itself;  and  a  continuance  based  on  a  letter  not  verified  by 
affidavit  would  be  too  cheap  for  the  proper  administration 
of  justice.  The  affidavit  also  fails  to  show  that  the  witness 
is  not  absent  for  the  very  purpose  of  procuring  a  continu- 
ance. There  was  no  error  in  holding  the  affidavit  insuffi- 
cient. 

Plaintiff  in  error  offered  no  evidence,  and  the  evidence 
on  behalf  of  defendant  in  error  is  sufficient  to  sustain  the 
verdict,  regardless  of  slight  errors  in  admitting  evidence 
and  in  passing  upon  the  instructions.  Austin  Eane  was 
hurt  while  working  for  the  railroad  company,  and  was 
nursed  by  defendant  in  error,  whose  services  were  well 
worth  the  amount  recovered  on  the  trial.  The  trainmaster 
authorized  the  employment,  and  was  apparently  clothed 
with  sufficient  authority  to  do  so,  and  his  act  is  binding 
upon  plaintiff  in  error.  L.  S.  <&  M.  S.  E.  R.  Co.  v.  Brown, 
123  111.  162;  Phoenix  Ins.  Co.  v.  Stocks,  149  Id.  319;  C.  & 
A.  R.  R.  Co.  v.^  Rayburn,  52  111.  App.  277;  Terre  Haute, 
etc.,  R.  R.  Co.  V.  McMurray,  98  Ind.  358. 

The  judgment  is  affirmed. 


John  H.  O'Boyle  v.  Thomas  J.  Shively. 

1.  Excessive  Damages— Ifo/tciou^  fVosecufion.— Where  a  person  is 
technically  under  arrest,  but  suffers  no  pam  of  body  or  mind,  or  feels 
humiliated  to  any  great  extent,  a  finding  for  $2,500  is  excessive. 

Malicious  Prosecntion,— Appeal  from  the  Circuit  Court  of  Lawrence 
County;  the  Hon.  Edmxjnd  D.  Youngblood,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1896.  Beveised  and  remanded. 
Opinion  filed  June  18,  1896. 

E.  Callahan,  attorney  for  appellant, 

MuNDY  &  Organ,  W.  A.  Cullop  and  0.  B.  Eessinger, 
attorneys  for  appellee. 
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Mb.  Pkesiding  Justiob  Green  deliveked  the  opinion  of 
THE  Court. 

This  action  was  brought  by  appellee  to  recover  from  ap- 
pellant damages  for  malicious  prosecution  instituted  by 
appellant  against  appellee  upon  the  charge  of  resisting  an 
officer  of  the  law,  W.  A.  Cochran,  sheriff  of  Lawrence 
county,  in  the  performance  of  his  official  duty  as  such  sher- 
iff, and  upon  such  charge,  procuring  the  arrest  of  plaintiff 
and  his  imprisonment  for  fifteen  hours.  Conceding  the  evi- 
dence justified  the  jury  in  finding  appellant  guilty,  yet  the 
damages,  assessed  at  $2,500,  are  in  our  judgment  excessive, 
and  not  warranted  by  the  facts  proven.  The  evidence 
showed  that  appellant,  on  October  20, 1893,  made  and  swore 
to  a  complaint  in  writing  before  D.  H.  Osman,  police  magis- 
trate, charging  the  appellee  and  T.  J.  Pinkstaflf  with  oppos- 
ing an  officer  of  the  law,  W.  A.  Cochran,  sheriff,  in  the  dis- 
charge of  official  duty;  that  a  warrant  was  issued  for  the 
arrest  of  appellee,  who  was  arrested  by  virtue  thereof,  and 
on  October  21,  1893,  was  discharged  for  want  of  prosecu- 
tion. These  facts  of  themselves  would  afford  sufficient 
grounds  for  maintaining  the  suit,  but  the  injuries  averred 
to  have  resulted  from  this  complaint  and  arrest,  are,  that 
**  appellee  has  been  and  is  greatly  injured  in  his  credit  and 
his  reputation,  and  brought  into  public  scandal,  injury  and 
disgrace  with  and  among  all  his  neighbors  and  citizens  of 
this  State,  and  divers  of  those  neighbors  and  citizens  to 
whom  his  innocence  in  the  premises  was  unknown,  have  on 
occasion  of  the  premises  suspected  and  believed,  and  still  do 
suspect  and  believe  that  appellee  is  guilty  of  the  crime 
aforesaid;  and  also  the  appellee  by  means  of  the  premises 
suffered  pain  of  body  and  mind,  and  has  been  obliged  to 
and  has  expended  $5,000  in  procuring:  his  discharge  from 
the  said  imprisonment,  and  defending  of  himself  in  the 
premises,  and  has  been  greatly  hindered  and  prevented  by 
reason  of  the  premises  from  following  and  transacting  his 
affairs  and  business,  for  the  space  of  one  year,  and  has  been 
and  is  greatly  injured  in  his  credit  and  circumstances."  In 
support  of  these  averments  there  is  evidence  that  appellee, 
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when  arrested,  was  taken  at  once  before  the  magistrate,  who 
declined  to  hear  the  case  that  evening,  but  continued  it 
until  the  next  morning,  and  offered  to  take  appellee's  per- 
sonal recognizance  in  the  sum  of  $50,  conditioned  for  his 
appearance  then;  but  appellee  refused  to  give  the  recogni- 
zance, and  thereupon  the  sheriff  took  charge  of  appellee  and 
sent  him  to  a  hotel,  but  did  not  put  him  under  a  guard. 

The  sheriff  testified  that  appellee  was  laughing  and  said 
"  to  put  him  in  jail,"  but  he  replied  he  wouldn't  do  anything 
of  the  kind,  but  would  send  him  to  the  hotel.  It  is  true 
that  appellee  was  technically  under  arrest  until  the  discharge 
next  morning,  but  the  evidence  we  think  fails  to  show  he 
thereby  suffered  pain  of  body  or  mind,  or  felt  humiliated  to 
any  great  extent.  It  was  also  proved  that  appellee  paid  $10 
to  his  attorney  for  his  defense  to  the  charge  made  by  appel- 
lant. The  appellee  testified  he  had  been  specially  humiliated 
by  reason  of  the  arrest,  because  h6  left  said  county  to  teach 
school  from  the  fact  of  the  arrest;  nothing  else  drove  him 
out  of  the  county.  He  would  have  applied  for  the  Law- 
renceville  schools  and  had  talked  to  the  directors  about  it, 
and  in  reply  to  the  question,  "  I  will  ask  j'-ou  if  any  one 
th  rowed  it  up  to  you  ? "  testified,  "  Yes,  sir;  it  has  come  to  my 
ears  often;  the  report  of  it  went  into  the  paper  in  Indiana 
where  I  was  well  known,  that  I  was  arrested  and  in  jail." 
On  cross-examination  he  testified  that  a  former  pupil  of  his 
said  to  him  one  day,  "  If  it  wasn't  that  you  had  been  arrested 
you  could  get  the  schools  here;  if  I  was  you  I  would  go  and 
see  Miles  Curry  about  it  and  I  will  talk  to  the  rest  of  the 
board  about  it."  I  talked  to  the  gentlemen  about  it  and 
talked  to  a  man  here  in  Illinois  about  the  school,  and  went 
to  two  other  places  to  see  about  schools.  He  was  then 
asked,  "Wasn't  it  just  as  publicly  known  that  you  were 
discharged  as  it  was  that  you  had  been  arrested  ? "  and  an- 
swered, "  Well,  I  simply  didn't  obtain  the  positions;"  and 
was  then  asked,  '*  Do  you  mean  on  this  charge  of  resisting 
an  officer? "  and  answered,  "  Ko,  sir;  most  persons  asked  me 
why  I  was  arrested,  and  what  was  done  Avith  the  case;  that 
showed  they  didn't  understand  it;"  and  was  then  asked, 
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"  That  furnished  you  an  opportunity  to  say  that  you  were 
not  guilty,  and  that  you  had  been  discharged,  didn't  it  ? "  and 
answered,  "  People  don't  always  believe  what  a  person  ac- 
cused says."  We  have  reproduced  all  the  evidence  tending  to 
prove  special  damage,  and  are  of  the  opinion,  in  view  of  the 
other  facts,  that  appellee  was  not  intending  to  do  any  busi- 
ness except  teaching  school,  and  went  into  that  as  soon  as 
he  procured  a  position  after  his  arrest,  and  that  it  is  not 
shown  his  reputation  was  affected  by  said  charge  and  arrest, 
or  that  his  prospective  business  was  thereby  interfered  with 
except  that  he  could  not  get  any  to  do  in  said  county,  and 
that  the  damages  awarded  were  excessive.  Other  errors 
are  assigned  which  we  do  not  think  are  well  assigned,  or 
require  a  reversal;  but  for  the  reason  the  damages  assessed 
were  excessive,  the  judgment  is  reversed  and  cause  is  re- 
manded. 


Scudder-Gale   Grocer   Co.  v.  Charles   R.  Russell    and 

Stewart  L.  Russell. 

1.  Set-Ofp — Unliquidated  Damages.— Damnges,  although  unliqui- 
dated, if  occasioned  by  a  breach  of  the  contract  sued  on,  may  be  set  off, 
and  a  recovery  of  a  judgment  had  for  the  excess,  if  any. 

Assumpsit,  goods  sold,  etc.  Appeal  from  the  Circuit  Court  of 
Wabash  County;  the  Hon.  Eduund  D.  Youngblood,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1896.  Affirmed.  Ox)inion 
filed  June  18,  1896. 

MuNDY  &  Organ,  attorneys  for  appellant. 
Bell  &  RisleYj  attorneys  for  appellees. 

Mr.  Justice  Scofield  delivered  the  opinion  of  tub 
Court. 

Appellant's  traveling  salesman  sold  to  appellees  two  cases 
of  coflfee  and  twenty  gross  of  fruit  jars,  the  coffee  to  be  de- 
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livered  immediately,  and  the  fruit  jars  within  about  one 
month.  The  evidence  shows  that  fruit  jars,  which  are  made 
of  glass,  are  more  costly  than  fruit  cans,  which  are  made  of 
tin.  The  salesman,  in  taking  the  order,  quoted  the  price  of 
fruit  cans,  instead  of  fruit  jars,  but  he  sold  fruit  jars,  and  ap- 
pellant is  bound  by  the  contract.  The  circumstances  of  the 
transaction,  as  well  as  former  dealings  between  the  parties, 
justified  appellees  in  assuming  that  the  salesman  had  author- 
ity to  bind  his  principal  as  to  the  price  of  goods  sold. 

Appellant  sued  for  the  price  of  the  coffee,  which  had  been 
delivered,  and  appellees  sought  to  set  off  the  damages  which 
they  had  sustained  by  reason  of  the  non-delivery  of  the 
fruit  jars.  Inasmuch  as  these  damages,  though  unliqui- 
dated, were  occasioned  by  a  breach  of  the  contract  sued 
upon,  the  right  of  set-off,  and  therefore  of  a  recovery  by 
the  appellees  of  the  excess  due  them,  seems  to  be  unques- 
tionable. Edwards  v.  Todd,  1  Scam.  462;  Nichols  v.  Euck- 
ells,  3  Id.  298;  Hawk  v.  Land,  3  Gilm.  227;  De  Forest  v. 
Oder,  42  111.  600;  Hartshorn  v.  Kinsman,  16  Bradw.  555; 
Weaver  v.  Penny,  17  Id.  628. 

It  is  said,  however,  that  the  plea  of  set-off  is  in  the  nature 
of  a  plea  of  recoupment,  under  which  no  recovery  of  an  ex- 
cess by  a  defendant  is  permissible.  The  judgment  in  favor 
of  appellees  was  for  $25.65.  The  plea  of  set-off  pleads  the 
contract  and  the  breach  of  it,  and  alleges  that  the  appellees 
have  been  damaged  thereby  to  the  amount  of  $200.  It  is 
true  that  the  plea  concludes  with  an  offer  to  set  off  the  dam- 
ages against  the  amount  sued  for,  or  to  allow  the  amount 
sued  for  out  of  the  damages.  But  even  if  this  offer  might 
have  the  effect  of  limiting  the  plea  of  set-off  and  converting 
it  into  one  of  recoupment,  which  we  do  not  concede,  the 
question  was  not  raised  in  the  court  below,  and  is  not  before 
us  for  consideration.  The  case  was  tried  by  the  court  with- 
out a  jury.  There  is  but  one  ex:ception  in  the  record,  and  that 
is  a  general  exception  to  the  judgment.  The  objection 
urged  against  the  sufficiency  of  the  plea  as  a  plea  of  set-off 
could  have  been  easily  obviated  by  an  amendment,  and 
should  have  been  specifically  raised  in  the  Circuit  Court. 

The  judgment  is  affirmed. 
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People^  etc.^  for  the  use  of  Lawrenee  County^  y.  Franels 
M.  Adams^  John  A.  Meskimem^  E.  M.  Spriukell 

and  Charles  J.  Borden. 

1,  SAiAABSE»—Offlcer9--Con8truction  of  the  Term.— The  word  salary, 
as  used  in  an  order  of  the  county  board  fixing  the  compensation  of  a 
county  clerk,  means  his  compensation  for  his  personal  services'  as  an 
official,  and  does  not  prevent  the  board  from  afterward  making  allow- 
ances for  *'  extra  clerk  hire  '*  actually  paid  out  by  such  clerk. 

2,  t  IKTICEBS — Poioer  of  County  Boards  to  fix  Compensation,  — Where 
the  coun^  board  fixes  the  compensation  of  a  county  ofilcer,  including 
stationery,  fuel  and  clerk  hire,  as  required  by  law,  such  action  is  under 
the  constitution  a  finality,  and  the  same  can  in  no  way  be  increased  dur- 
ing the  term  of  the  officer;  but  where  the  board  simply  fixes  the  salary, 
a  different  rule  prevails. 

*  8.  Counties— 5utte  to  Eeeover  Back  Money  Paid  to  Officers,— Where 
a  county,  after  fixing  the  salary  of  a  county  clerk,  allowed  him  for  exti*a 
clerk  hire  upon  his  semi-annual  reports,  during  his  term  of  office,  and 
then  sued  to  recover  the  same  back,  it  wojs  held  that  the  rule  that  par- 
ties will  be  held  to  the  interpretation  of  a  contract  which  they  have 
placed  upon  it,  and  their  acts  may  be  shown  to  show  such  interpreta- 
tion, applied,  and  no  recovery  could  be  had. 

Debt,  on  an  official  bond.  Appeal  from  the  Circuit  Court  of  Lawrence 
County;  the  Hon.  Edmund  D.  Youngblood,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1896.  Affirmed.  Opinion  filed  June 
18, 1896. 

John  E.  MoGauohey,  State's  Attorney,  and  P.  G.  Braik 
BURY,  attorneys  for  appellant, 

C.  J.  BoBDEN,  attorney  for  appellee. 

Mr.  Justiob  Sample  deliyubed  the  opinion  of  the 
Court. 

This  suit  was  brought  by  the  appellant  on  the  official 
bond  of  appellee,  as  county  clerk  of  Lawrence  county,  to 
recover  the  sum  of  $985.10,  which  it  is  alleged  was  unlaw- 
fully paid  to  him  for  "  extra  clerk  hire  "  by  the  board  of 
supervisors  during  the  term  of  his  office  which  began  in 
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December,  1886,  and  ended  December,  1890.  The  trial  was 
had  before  the  court  on  an  agreed  statement  of  facts;  that 
at  the  September  meeting,  1886,  the  county  board  of 
Lawrence  county  made  and  entered  of  record  the  following 
order,  to  wit : 

On  motion,  the  salaries  of  the  following  county  oflBcers 
for  the  ensuing  terms,  commencing  December  6,  1886,  be 
and  tjjie  same  are  hereby  fixed  as  follows,  to  wit :  County 
judge  at  the  sum  of  six  hundred  dollars  ($600);  county 
clerk  at  the  sum  of  fifteen  hundred  dollars  ($1,500);  sheriff 
at  the  sum  of  thirteen  hundred  dollars  ($1,300);  treasurer 
at  the  sum  of  nine  hundred  dollars  ($900).  And  the  said 
county  officers  shall  not  be  allowed  any  additional  com- 
pensation for  deputy  or  clerk  hire;  that  on  December  6, 
1886,  appellee  gave  bond  and  entered  upon  the  duties  of  his 
oflBce  and  continued  therein  until  December  1,  1890,  and 
during  said  term  made  all  the  semi-annual  reports  required 
by  law,  in  which  he  properly  accounted  for  all  moneys  re- 
ceived and  paid  out,  taking  credit  in  ^ach  semi-annual  report 
for  one-half  his  salary,  $750,  and  also  for  a  further  sum 
called  extra  clerk  hire,  which  for  the  full  term  aggregated 
$9S5.10,  which  was  actually  paid  out  for  extra  clerk  hire^ 
all  of  which  reports  containing  credit  for  such  clerk  hire 
were  audited  and  approved  by  the  county  board;  that  in 
1890  an  expert,  in  connection  with  a  member  of  the  board, 
examined  appellee's  books  and  made  a  written  report  of 
their  condition  and  appellee  settled  with  the  board  in  ac- 
cordance therewith;  that  at  the  expiration  of  his  term  of 
office  the  amount  found  due  and  owing  the  county  was 
$663.62,  which  appellee  paid  to  the  county  treasurer,  in 
pursuance  of  an  order  of  the  board;  that  the  population  of 
the  county  does  not  exceed  20,000. 

The  court  found  for  defendant. 

The  appellant's  contention  is  that  the  order  of  the  board 
in  September,  1886,  fixed  the  compensation^  which,  as 
claimed,  included  clerk  hire,  and  therefore  the  allowance  for 
clerk  hire  thereafter  was  utterly  void,  and  the  cases  of  Kilgore 
V.  The  People,  76  111.  552,  and  Jennings  v.  Fayette  County, 
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97  111.  422,  are  cited  in  support  of  this  position.  The  ap- 
pellee seems  to  rely  entirely  on  The  People  v.  Foster  et  al., 
133  111.  508,  claiming  that  it  holds  that  when  a  settlement 
is  fairly  made  between  the  board  and  an  officer  of  a  matter 
of  which  the  board  has  jurisdiction,  that  it  is  final. 

The  question  of  jurisdiction  or  authority  to  allow  the 
$985.10,  is  the  very  question  here  sharply  in  issue.  That 
case  holds  on  p.  511 :  "  The  county  board  is  expressly  pro- 
hibited from  increasing  the  compensation  of  the  officer  in 
an}^  way  during  his  term,  and  if  they  should  do  so,  the  act 
will  be  unauthorized  and  absolutely  void."  Then  follows : 
"  Here,  however,  that  was  not  attempted  to  be  done.  What- 
ever they  paid  him  was  a  part  of  his  compensation  previ- 
ously fixed  as  provided  by  law,  and  for  expenses  of  his  office 
allowed  by  the  board."  So  that  it  'will  be  observed,  a  dif- 
ferent question  is  here  presented  from  that  in  the  Foster 
case. 

Section  10,  Art.'lO  of  the  Constitutipn,  provides  that  "  the 
county  board  shall  fix  the  compensation  of  all  county  offi- 
cers, with  their  necessary  clerk  hire,  stationery,  fuel  and 
other  expenses,  and  in  all  cases  where  fees  are  provided  for, 
such  compensation  shall  be  paid  only  out  of,  and  shall  in  no 
instance  exceed,  the  fees  actually  collected." 

In  the  Kilgore  case,  the  court  held  :  "  The  board  is  re- 
quired to  fix  the  compensation,  the  whole  compensation, 
including  stationery,  fuel  and  clerk  hire; "  and  that  it  is  error 
to  assume  the  law  requires  "  the  county  board  to  fix  a  spe- 
cific sum  for  salary  and  a  specific  sum  for  the  expenses  of  the 
office.  Section  10  of  article  10  above  cited,  says  not  a  word 
about  *  salary; '  it  does  not  contain  that  word."  If  the 
order  of  the  board  fixed  the  "compensation"  of  appellee, 
"  including  stationery,  fuel  and  clerk  hire;  "  as  provided  by 
law,  then  by  said  section  10  as  well  as  by  the  repeated  de- 
cisions of  our  Supreme  Court,  that  is  finality,  and  as  said 
in  the  Foster  case,  it  can  not, "  in  any  way  during  his  term," 
be  increased,  and  any  attempt  to  do  so  would  be  absolutely 
void. 

The  order,  however,  shows  that  the  board  simply  fixed 
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the  "  salary  "  of  appellee,  which,  by  Bouvier,  is  defined  to 
mean  **  a  reward  or  recompense  for  services  performed.  It 
is  usually  applied  to  the  reward  paid  to  a  public  officer  for 
the  performance  of  his  official  duties."  As  said  in  Marion 
County  V.  Lear,  108  111.,  p.  350,  "  The  word  salary,  as  used 
in  the  statute,  clearly  applies  to  the  personal  compensation 
provided  to  be  paid  to  the  sheriff  for  his  own  services." 
Briscoe  v.  Clark  County,  95  111.,  p.  311.  The  order  does 
not  purport  to  include  "  necessary  clerk  hire,  stationery, 
fuel  and  other  expenses,"  as  provided  for  in  Sec.  10,  supra. 
True,  it  makes  a  declaration  that  the  "  officer  shall  not  be 
allowed  any  additional  compensation  for  deputy  or  clerk 
hire,"  but  as  a  mere  declaration,  it  could  not  be  binding 
for  the  entire  official  term  of  appellee.  That  is,  if  such  ex- 
penses are  not  included  in  the  compensation  fixed,  then  any 
subsequent  board  might  make  the  allowance,  increase  or 
decrease  them,  as  might  be  deemed  proper.  At  best,  it  is 
doubtful  if  such  declaration  can  be  considered  as  a  part  of 
the  fixing  of  the  compensation.  The  language  used  is  not 
equivalent  to  that  used  in  the  Kilgore  case.  There  the 
"compensation,"  not  *'  salary,"  was  fixed  at  $700  per  annum," 
provided  that  the  treasurer  furnish  his  own  fuel,  stationery 
and  clerk  hire,  "  which,  as  they  held,  made  the  compensa- 
tion include  fuel,  stationery  and  clerk  hire;  but  that,  it  will 
be  observed,  was  for  the  reason  it  was  so  expressed  in  the 
order  of  the  county  board."  Wheelock  v.  The  People  84 
111.  555.  The  record  in  this  case  is  silent  as  to  whether  ap- 
pellee or  the  county  paid  for  the  fuel,  stationery  and  other 
expenses  of  the  office,  but  in  view  of  the  language  of  the 
order  in  the  use  of  the  word  *'  salary  "  and  in  its  omission 
to  name  or  provide  for  these  items  specifically,  and  espe- 
cially in  view  of  the  practice  of  the  board,  thus  placing  its 
own  interpretation  on  the  order,  it  is  fair  to  assume  that  the 
county  paid  these  expenses.  The  county,  without  question, 
for  four  years,  with  the  attention  of  the  board  repeatedly 
called  to  the  fact,  paid  the  extra  clerk  hire.  This  was  due 
from  the  time  of  the  first  semi-annual  report.  Those  pay- 
ments were  not  questioned  when  the  expert  made  bis  exam- 
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ination  and  report  nor  at  the  final  settlement,  at  the  close 
of  appellee's  term  of  office,  nor  until  nearly  four  years 
thereafter.  The  order  at  best  is  ambiguous.  Who  could 
say  it  was  intended  to  cover  and  include  necessary  clerk 
hire,  stationery,  fuel  and  other  expenses  ?  If  the  ordinary, 
as  well  as  legsd  meaning  is  given  to  the  word  "  salary  "  as 
used  in  this  order,  the  intent  would  seem  to  have  been  to  fix 
the  amount  to  be  allowed  appellee  for  his  personal  services, 
as  an  official. 

This  view,  as  suggested,  is  strengthened  by  the  interpreta- 
tion placed  upon  the  order  by  the  parties  interested  from 
the  beginning  of  their  official  relation.  A  reasonable  inter- 
pretation should  be  given  to  the  order;  Wheelock  et  al.  v. 
The  People,  etc.,  84111.  555.  And  as  suggested  in  case  just 
cited,  one  will  not  be  given  that  would  make  the  office  a 
burden,  rather  than  employment  of  reasonable  profit.  If 
this  appellee  had  to  pay  all  the  clerk  hire,  stationery,  fuel 
and  other  expenses  of  such  an  office,  which,  as  is  well 
known,  is  very  considerable,  even  in  a  small  county,  there 
would  be  'but  little  left  for  compensation.  But  it  is 
familiar  law  that  parties  will  be  held  to  the  interpretation 
of  a  coritract  which  they  have  placed  upon  it,  and  their  acts 
may  be  shown  to  determine  such  interpretation.  Parmlee 
v.  Hambleton,  24  111.  605;  Leavers  v.  Cleary,  75  111.  349; 
Garrison  v.  Nute,  87  111.  215;  County  of  Clinton  v.  Ramsey, 
20  111.  App.  557.  And  no  extrinsic  aid  can  be  more  valuable. 
Storey  v.  Storey,  125  111.  608.  We  see  no  reason  why  this 
rule  should  not  be  applied  in  this  case.  There  is  no  claim 
of  fraud  or  over-reaching  by  the  appellee.  In  fact,  appel- 
lant expressly  disavows  such  practice  on  the  part  of  appel- 
lee. The  necessary  clerk  hire,  fuel,  stationery,  and  other 
expenses,  not  having  been  fixed  by  the  order  of  the  board, 
as  shown  by  its  language,  and  the  interpretation  continu- 
ously placed  upon  it,  the  board  had  a  legal  right  to  make 
those  allowances,  and  thereafter  to  change  them,  after  being 
fixed.  CuUom  v.  Dalloflf,  94  111.  380;  Briscoe  v.  Clark 
County,  95  111.  309.  It  is  suggested  by  appellant's  counsel, 
that  such  an  interpretation  would  enable  the  board  to  ignore 
the  law,  and  pay  out  to  an  officer  any  sum  desired;  but  this 
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is  not  a  correct  view,  for  the  reason,  that  whether  the  order 
fixing  the  compensation  includes  the  clerk  hire,  fuel,  etc.,  or 
such  expenses  are  fixed  separately, "  in  either  case  the  allow- 
ance can  only  be  paid  out  of  fees  actually  collected."  Jen- 
nings V.  Fayette  County,  97  111.,  423.  True,  if  the  board 
assumes  to  pass  on  that  question,  and  pays  out  money,  it  is 
deemed  a  voluntary  payment  which  can  not  be  recovered 
back,  as  held  in  the  Foster  case,  svpra;  yet  this  restriction 
of  the  law  safeguards  the  public  interest,  so  that  the  evil 
suggested  by  counsel  is  not  likely  to  occur.  The  judgment 
for  costs  having  been  corrected,  the  judgment  is  aflirmed. 


Metropolitan    Life    Insurance  Company  v.  Samuel  B. 

Strohmberg. 

t.  Gratuities — Conditions  Precedent  to  Recovery. — Before  a  gra- 
tuity offered  upon  certain  conditions  can  be  recovered,  it  must  appear 
from  the  evidence  that  the  conditions  have  happened  as  provided  by  the 
offer. 

Assumpsit,  for  a  gratuity.  Appeal  from  the  Circuit  Court  of  St. 
Clair  County;  the  Hon.  Alonzo  S.  Wildkrman,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1896.  Reversed  but  not  re- 
manded.   Opinion  filed  June  18,  1896. 

Wm.  p.  Launtz,  attorney  for  appellant, 
WiNKELMAjTN  &  Carson,  attomeys  for  appellee. 

Mr.  Presiding  Justice  Green  delitered  the  opinion  of 
THE  Court. 

Appellant  brought  this  suit  to  recover  $100  gratuity  of- 
fered on  December  30,  1893,  by  appellant,  by  its  printed 
document  sent  to  appellee,  who  was  then  its  agent,  and  in 
substance  as  follows : 

"agents'  gratuities. 

"  Oflfer  No.  II.  Any  present  agent,  who  may  be  in  re- 
ceipt of  a  gratuity  under  the  company's  present  practice, 
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after  January  1,  1894,  the  payment  of  $100  will  be  made  at 
the  expiration  of  one  year  from  the  date  his  last  gratuity  is 
due  and  payable,  subject  to  his  continuing  uninterruptedly 
in  the  service  of  the  company  for  that  time,  either  as  agent 
or  assistant. 

"  The  payment  of  any  gratuity  will  be  subject  to  the 
agent's  being  in  the  service  of  the  company,  and  of  his  ac- 
counts being  in  a  condition  entirely  satisfactory  to  the  com- 
pany  at  the  time  the  payment  falls  due. 

Jno.   R.  IIegeman,  President. 

Haley  Fiske,  Vice-President. 
Geo.  H.  Gaston,  Secretary." 

The  cause  was  tried  by  a  jury,  who  found  for  plaintiff 
and  assessed  his  damages  at  $100.  Defendant's  motion  for 
a  new  trial  was  overruled  and  judgment  was  entered  on  the 
verdict  for  damages  assessed  and  costs  of  suit,  in  favor  of 
plaintiff,  and  defendant  took  this  appeal.  Plaintiff  acted  as 
an  agent  for  the  appellant  from  May  23,  1893,  until  April 
29,  1895,  and  then  quit  because  he  had  not  been  paid  the 
said  gratuity.  At  that  time  he  was  indebted  to  the  com- 
pany for  "  deficiency  "  $8.70,  which  be  then  paid  and  a  re- 
ceipt was  given  him.  lie  had  before  this  date  written  once 
to  appellant  in  reference  to  the  $100,  and  in  reply  received 
a  statement  charging  him  with,  as  he  testified,  something 
over  $100  for  "lapses."  The  defenses  to  appellee's  claim, 
that  his  accounts  were  not  in  a  condition  satisfactorv  to  the 
company,  and  that  he  was  indebted  to  it  in  a  sum  much 
larger  than  $100,  we  think  were  clearly  established  by  the 
evidence.  Appellee  gave  a  bond  and  executed  a  contract 
with  appellant,  which  remained  in  force  during  the  entire 
time  he  was  its  agent.  Among  the  conditions  contained 
therein,  was  this : 

7.  I  agree  that  the  condition  of  my  account  with  the 
company,  either  before  or  after  the  termination  of  my  em- 
ployment by  the  company,  shall  be  ascertained  and  deter- 
mined by  an  inspection,  at  any  time,  with  or  without  notice 
to  me,  and  by  any  person  authorized  by  the  company  to 
make  it;  and  when  made,  whether  I  shall  be  present  at  the 
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inspectioDl  or  not,  I  agree  that  the  condition  of  my  account 
with  the  company  shall  be  determined  by  the  report  of  the 
inspection,  and  I  hereby  give  such  emploj^e,  who  shall  in- 
spect my  agency,  as  aforesaid,  full  power  and  authority  to 
compute  the  sum  due  by  me  to  the  company;  and  I  hereby 
ratify  his  computations,  and  agree  that  the  result  thereof 
shall  represent  my  indebtedness  to  the  company,  hereby 
waiving  the  production  of  any  evidence  other  than  such 
report  and  account.  In  ascertaining  my  total  indebtedness, 
I  agree  to  be  charged  with  all  policies  lapsed  during  the 
continuance  of  my  agency,  or  within  six  weeks  after  final 
transfer  of  my  business  on  the  books  of  the  company. 

It  was  also  a  part  of  said  contract,  "  That  the  agent  is  to 
make  up  on  the  forms  provided  by  the  company,  and  to 
forward  each  week  with  his  accounts,  a  list  of  all  policies 
on  which  the  premiums  are  four  weeks  in  arrears,  and  in 
case  of  any  failure  to  do  so,  he  shall  be  liable  to  the  com- 
pany, and  shall  pay  over  to  it,  as  if  collected  by  him,  all 
premiums  in  arrears  over  the  space  of  four  weeks." 

This  company,  unlike  some  others,  collected  by  the  agent, 
weekly,  the  weekly  premiums  due  from  assured,  and  by  said 
contract  it  was  provided  that  appellee  should  so  collect  and 
j^y  over  the  premiums.  Xbe  case  of  Owiter  v.  Metropol- 
itan Life  Ins.  Co.,  24  N.  Y.  Sup.  731,  in  which  an  agent  sued 
for  the  sum  of  fifty  dollars  deposited  with  the  company  as 
security  for  honesty  in  the  course  of  his  employment,  in- 
volved the  same  questions  as  in  the  case  at  bar,  and  it  was 
held  that  a  clause  in  the  agreement  between  the  agent  and 
the  company,  substantially  the  same  as  clause  "7"  before 
quoted,  was  valid  and  binding,  and  that  the  agent  should 
be  charged  with  lapses,  and  as  to  the  amount  of  such  lapses, 
the  report  of  the  person  or  persons  authorized  by  the  com- 
pany to  make  an  inspection  of  the  plaintiflTs  weekly  accounts 
in  his  ledger  was  conclusive  under  said  clause  in  the  agree- 
ment. In  this  case  it  was  proven  and  not  contradicted  that. 
James  S.  Roberts  was  appointed  by  appellant  to  inspect 
and  report  the  accounts  between  the  plaintiff  and  defendant; 
that  he  made  such  inspection  and  report  on  May  7,  1895, 
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and  that  in  making  the  inspection  he  had  access  to  the  orig- 
inal entries  of  the  weekly  accounts  rendered  by  Strohmberg, 
contained  in  the  ledger;  the  Original  ledgers  containing 
all  entries  of  policies  issued  in  his  agency  on  applications  for 
insurance  submitted  by  Strohmberg,  and  the  original  regis- 
ters containing  entries  of  policies  canceled  in  accordance 
with  requests  for  such  cancellation  submitted  by  Strohm- 
berg. Furnished  with  this  information,  he  reported  that 
he  found  Samuel  B.  Strohmberg  is  indebted  to  said  com- 
pany for  deficiency  and  excessive  arrears,  nothing,  but  for 
lapses  adjusted  he  is  indebted  to  the  company,  $109.33,  and 
fifteen  times  S3.66  short  of  increase,  $54.90,  making  a  total 
of  $164.23  due  the  coqipany.  May  6,  1895.  Aside  from  the 
fact  that,  by  said  clause  "  7,"  appellee  is  concluded  by  this 
computation  and  agrees  that  it  shall  represent  his  indebt- 
edness to  the  company,  the  testimony  of  Roberts  is  cor- 
roborated by  Woodward,  secretary  of  appellant,  and  the 
only  testimony  in  conflict  with  this  evidence  is  that  of  ap- 
pellee, which,  in  our  judgment,  does  not  aflfect  it.  We 
conclude  that  the  condition  upon  which  this  gratuity  was 
payable,  viz.,  that  an  agent's  accounts  were  in  a  condition 
entirely  satisfactory  to  the  company,  was  not  complied  with, 
and  for  that  reason  no  right  of  recovery  was  shown,  and 
that  the  evidence  clearly  shows  the  appellee  to  have  been 
indebted  to  appellant,  at  the  time  he  began  this  suit,  in  a 
sum  much  larger  than  the  gratuity  sued  for,  and  hence  had 
no  right  to  recover,  unless  the  inspector  making  the  re- 
port was  guilty  of  fraud,  which  is  not  shown  in  this  record. 
Some  objection  is  made  on  behalf  of  appellee  that  the 
exception  taken  is  not  sufficient  to  authorize  this  court  to 
examine  the  evidence.  We  have  examined  the  record,  and 
understand  there  was  exception  taken  to  overruling  the 
motion  for  a  liew  trial,  and  an  exception  to  the  rendition  of 
judgment  on  the  verdict,  which  was  sufficient.  For  the 
reason  that  appellee  had  no  right,  under  the  law  and  evi- 
dence, to  recover  any  judgment  against  appellant,  the  judg- 
ment is  reversed,  but  the  cause  is  not  remanded. 
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Baltimore  &  0.  S.  W.  By.  Co.  t.  Henry  W.  Wetmore. 

1.  Railroads— Signal  Approaching  Crossings— Contributory  Neg- 
ligence.— ^A  failure  of  a  railroad  company  to  perform  any  of  the  duties 
required  of  it  on  approachin^c  a  highway  crossing,  will  render  it  liable 
for  injuries  inflicted  and  for  wrongs  resulting  from  such  omission,  and 
such  failure  can  not  be  made  the  basis  for  predicating  negligence  against 
the  person  injured. 

Trespass  on  the  Case,  for  personal  injuries.  Afipeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1896.  Afiirmed. 
Opinion  filed  June  18,  1896. 

Pollard  &  Werner,  attorneys  for  appellant 

Dill  &  Schaefer  and  Wm.  J.  Clucas,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Sample  delivered  the  opinion  of  the 
Court. 

The  appellee  recovered  a  judgment  of  $800,  damages  for 
a  personal  injury  and  for  injury  to  property,  occasioned  by 
a  collision  at  a  street  crossing  in  the  village  of  O' Fallon, 
from  which  this  appeal  is  prosecuted.  The  declaration 
alleges  two  grounds  of  negligence;  1,  that  the  statutory  sig- 
nals were  not  given;  2,  that  appellant  was  "  running  said 
engine  and  train  at  a  greater  rate  of  speed  than  was  safe  at 
said  crossing,  and  while  passing  through  the  said  village." 

The  evidence  shows  the  train  was  an  extra  passenger,  and 
was  being  run  very  rapidly  through  the  village.  The 
weight  of  the  evidence  is,  that  the  bell  was  not  rung,  nor 
whistle  sounded  as  required  by  law.  In  the  case  G.  W.  R. 
R.  Co.  V.  Giddis,  304-307,  it  is  said :  "  To  free  themselves 
from  liability,  the  company,  in  case  of  injury,  must  dis- 
charge every  duty  imposed  by  law.  They  must  use  all 
reasonable  means  to  prevent  injury,  and  its  omission  will 
create  liability  unless  the  injured  party  had,  by  his  negli- 
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genoe,  contributed  in  some  degree  to  the  injury.  *  *  * 
The  duty  imposed  is  easily  performed,  is  not  attended  with 
increased  expense,  and  it  has  been  required  by  the  law  for 
wise  and  salutary  purposes,  and  the  courts  have  no  power 
to  dispense  with  its  performance. 

The  appellant,  however,  solely  relies  for  reversal  on  the 
contributory  negligence  of  appellee,  the  law  being,  the  im- 
position of  the  duty  to  signal  the  approach  of  the  train  at  a 
crossing  did  not  relieve  the  appellee  from  the  duty  to  ex- 
ercise reasonable  care  on  his  part.  C,  B.  &  Q.  E.  R.  Co.  v. 
Cauflfman,  38  111.  424. 

The  evidence  shows  the  appellee,  in  company  with  another 
person,  was  in  a  buggy,  drawn  by  two  horses,  driving  north 
on  Apple  street  in  said  village,  with  a  view  of  crossing  the 
railroad  tracks  of  appellant,  which  extended  east  and  west. 
Apple  street  extended  to  Front  street,  a  street  120  feet 
south  of  the  tracks,  and  parallel  therewith.  lie  intended 
to  cross  the  tracks  about  200  feet  east  of  the  point  where 
Apple  and  Front  street  make  their  junction,  but  that 
crossing  was  blocked.  When  he  reached  Front  street,  see- 
ing that  he  could  not  cross  where  he  had  expected  to,  he 
stopped  his  team  and  looked  east  down  the  track,  the  way 
in  which  the  train  in  question  approached,  and  saw  none, 
though  his  observation  was  unobstructed  for  about  a  mile — 
at  least  three-quarters  of  a  mile.  He  then  turned  his  team 
west  and  drove  up  Front  street  for  a  block  to  the  next  cross- 
ing, a  distance  of  about  430  feet,  during  which  time  he 
could  have  seen  a  train  approaching  until  within  a  short 
distance  of  that  crossing,  but  his  back  was  to  the  train, 
except  for  the  last  130  feet — from  Vine  street  to  the  cross- 
ing— when  his  side  was  partly  to  the  train,  as  that  street 
projects  in  a  northwesterly  direction.  As  he  was  passing 
over  this  crossing,  the  collision  occurred  which  caused  the 
injury.  It  seems  there  was  a  coal  train  at  the  station,  and 
that  appellee  thought  it  was  on  the  main  track,  and  not 
expecting  a  train  from  the  east,  did  not,  after  the  time  above 
mentioned,  look  or  listen  for  a  train  from  that  direction. 
After  looking,  as  above  stated,  for  a  train  from  the  east,  his 
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team  took  him  to  the  other  crossing  on  a  trot,  which  occu- 
pied but  a  very  short  time,  as  the  evidence  would  indicate, 
less  than  a  minute.  Others  heard  the  train  whistle  for  the 
village,  and  heard  the  rumble  of  the  train  as  it  approached. 
The  appellant  earnestly  insists  this  state  of  facts  shows 
that  appellee  was  negligent  as  a  matter  of  law  and  asks  us 
to  so  pronounce.  "Negligence  can  not  be  conclusively 
established  by  a  state  of  facts  upon  which  fair-minded  men 
may  well  diflfer."  C.  &  E.  I.  E.  K.  Co.  v.  O'Conner,  119 
111.  586;  T.  H.  &  I.  K  E.  Co.  v.  Voelker,  129  111.  540.  As 
stated,  this  was  an  extra  train,  running  very  rapidly  and  at 
an  unusual  hour,  and  so  passed  through  this  village,  with- 
out giving  the  statutory  signals.  The  appellee  having,  less 
than  a  minute  before  the  collision,  looked  down  the  track 
for  nearly  a  mile  and  seen  no  train,  it  can  not  be  conclu- 
sively presumed  that  it  was  negligence  not  to  look  again 
within  that  time,  especially  in  view  of  the  fact  his  duty  was 
also  to  look  to  the  west,  as  well  as  the  east,  which  he  did, 
and  that,  to  a  certain  extent,  he  had  a  right  to  rely  on  a 
warning,  if  a  train  should  approach,  by  the  giving  of  the 
statutory  signals. 

Had  the  signals  been  given  no  one  can  say  they  would 
not  have  been  heard  by  appellee  and  the  accident  avoided. 
Therefore,  if  the  failure  of  appellant  to  give  them  was  the 
proximate  cause  of  the  injury  there  is  a  liability.  As  said 
in  E.,  E.  I.  &  St.  L.  E.  E.  Co.  v.  Hillmer,  72  111.  at  p.  210 : 
*^ A  failure  in  any  of  these  duties,  on  their  part,  should  render 
them  liable  for  the  injuries  inflicted,  and  for  wrongs  resulting 
from  its  omission.  Their  neglect  to  perform  such  duty  can 
not  be  made  the  basis  for  predicating  negligence  against 
appellee.    To  so  hold  would  be  a  perversion  of  the  statute. 

While  the  case  is  close  on  its  facts,  yet  the  issue  was  fairly 
presented  and  found  against  appellant,  which  we  will  not 
disturb.    The  judgment  is  affirmed. 
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Metropolitan  Life  Insurance  Company  t.  Glias.  E.  Long^ 
F.  J.  Knrrns  and  George  Guenther. 

1.  Contracts — Construction  of, — ^Where  a  person  entered  into  a  con^ 
tmct  with  an  insurance  company  to  become  its  agent  and  agreed  that 
the  actual  condition  of  his  accoimts  with  the  company  should  be  de- 
termined by  an  inspection  of  his  reports  made  by  an  authorized  person, 
gave  such  person  full  power  and  authority  to  compute  sums  due  to  the 
company  as  it  appeared  from  such  inspection,  and  agreed  to  ratify  his 
computations,  waiving  the  production  of  any  evidence  other  than  such 
reports  and  accounts,  it  uxis  held  that  in  the  absence  of  fraud  or  mis- 
take the  report  of  such  person  was  conclusive. 

Assam  psit,  for  money  due.  Appeal  to  the  Circuit  Court  of  St. 
Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding. 
Heard  in  tiiis  court  at  the  February  term,  1896.  Affirmed.  Opinipn 
filed  June  18,  1896. 

Wm.  p.  Launtz,  attorney  for  appellant. 

Alex.  Flannigbn,  attorney  for  appellees. 

Mb.  Justice  Sample    deliybbed    the    opinion  of  the 

COUBT. 

The  appellee  Long  was  an  agent  of  appellant,  under  a 
written  contract  which  contained,  among  others,  the  follow- 
ing provision: 

"  I  agree  that  the  condition  of  my  account  with  the  com- 
pany, either  before  or  after  the  termination  of  my  emploj^- 
ment  by  the  company,  shall  be  ascertained  and  determined  ' 
by  an  inspection  of  my  weekly  accounts.  ♦  ♦  *  Such 
inspection  may  be  made  at  the  direction  of  the  company  at 
any  time,  with  or  without  notice  to  me,  and  by  any  person 
authorized  by  the  company  to  make  it;  and  when  made, 
either  before  or  after  the  termination  of  my  agency,  and 
whether  I  shall  be  present  at  the  inspection  or  not,  I  agree 
that  the  actual  condition  of  my  accounts  with  the  company 
shall  be  determined  by  the  reports  of  the  inspection  as  it 
shall  be  made  by  the  authorized  person  aforesaid,  and  I 
hereby  give  such  employe  who  shall  inspect  my  agency,  as 
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aforesaid,  full  power  and  authority  to  compute  the  sura  due 
by  me  to  the  company,  as  it  appears  upon  such  inspection 
by  him;  and  I  hereby  ratify  his  computations,  and  agree 
that  the  result  thereof  shall  represent  my  indebtedness  to 
the  company,  hereby  waiving  the  production  of  any  evi- 
dence other  than  such  report  and  account/* 

An  inspection  of  the  appellee's  accounts  was  made  in  ac- 
cordance with  the  terms  of  the  contract  and  a  balance  of 
$63.48  was  found  to  be  due  the  company. 

The  agent  making  the  inspection  and  report  gave  a  de- 
tailed statement  of  the  method  of  arriving  at  said  result, 
which  it  is  not  necessary  to  embody  in  this  opinion.  The 
appellee  denied  that  he  owed  anything.  The  court  in- 
structed the  jury  on  the  basis  of  the  contract,  and  yet  the 
verdict  was  in  favor  of  the  appellee.  The  record  has  been 
examined  and  the  conclusion  reached  that  a  judgment  should 
not  have  been  rendered  on  such  a  verdict.  It  is  entirely 
unsupported  by  the  evidence.  The  parties  had  agreed  by 
the  contract  as  to  the  method  of  settling  disputes  of  this 
character,  and  where  there  is  no  fraud,  and  none  is  claimed 
in  this  case,  the  contract  must  prevail.  This  kind  of  a  con- 
tract has  been  sustained  in  case  of  Dwiter  v.  Metropolitan 
Life  Ins.  Co.,  24  N.  Y.  Sup.  E.,  731. 

In  principle  the  contract  is  similar  to  a  building  contract 
which  provides  that  the  architect  or  superintendent  shall 
decide  all  matters  of  difference  between  the  parties,  in  which 
case  his  decision  is  conclusive,  in  the  absence  of  fraud  or 
mistake.  McAuley  v.  Carter,  22  111.  53;  Downey  v.  O'Don- 
nell,  86  111.  49. 

The  judgment  is  reversed  and  the  cause  remanded. 


John  Stronp  v.  James  T.  Hol)bs. 

1.  Exemptions — Wages  of  a  Laborer, — A  judgment  under  Section 
16,  chapter  52  (1  Starr  &  Curtis),  entitled  "  Exemptions,"  rendered  by  a 
justice  of  the  peace,  which  states  that  it  is  "  for  the  wages  of  a  laborer," 
i3  sufficient  to  authorize  the  levy  of  an  execution  on  property  otherwise 
exempt. 
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Debt,  for  a  statutory  penalty.  Appeal  from  the  Circuit  Court  of 
EI  wards  County;  the  Hon.  Edmund  D.  Younqblood,  Judge,  presidinj?. 
Heard  in  this  court  at  the  February  term,  1896 .  Reversed  and  remanded. 
Opinion  filed  June  18,  1896. 

Cooper  &  Ceeighton,  attorneys  for  appellant. 

4 

J.  M.  Campbell,  attorney  for  appellee. 

Mb.  PRBsroiNO  Justice  Scjofield  delivered  tub  opinion 
OF  THE  Court. 

Appellee  sued  appellant  under  the  statute,  for  double  the 
value  of  property  alleged  to  have  been  illegally  seized  under 
an  execution  issued  on  a  judgment  recovered  before  a  jus- 
tice of  the  peace.  The  judgment  was,  "  that  the  plaintiff 
have  and  recover  a  judgment  from  James  T.  Hobbs,  defend- 
ant, the  sum  of  $16.70,  for  the  wages  of  a  laborer,  and  costs." 
It  is  alleged,  and  the  court  below  held,  that  the  phrase  '•  for 
the  wages  of  a  laborer"  is  not  such  a  finding  of  the  fact  as 
to  authorize  the  levy  of  an  execution  on  property  otherwise 
exempt. 

The  statute  on  this  subject  is  as  follows:  "No  personal 
property  shall  be  exempted  from  levy  of  attachment  or  ex- 
ecution when  the  debt  or  judgment  is  for  the  wages  of  any 
laborer  or  servant;  provided,  the  court  rendering  judgment 
shall  find  that  the  demand  so  sued  for  is  for  wages  due  such 
person  as  laborer  or  servant;  which  finding  shall  be  expressed 
in  the  record  of  said  judgment  and  indorsed  upon  the  exe- 
cution when  issued."  1  Starr  &  Curtis'  Annotated  Stat., 
Chap.  52,  Sec.  16. 

We  are  of  the  opinion  that  the  judgment  in  question  is  a 
substantial  compliance  with  the  requirements  of  the  statute. 
It  would  have  been  more  formal  if  the  judgment  had  read 
"  which  sum  the  court  finds  xo  be  due  the  plaintiff  for  his 
wages  as  a  laborer."  But  the  phrase  used  means  the  same 
thing,  and  technical  accuracy  is  not  to  be  required  of  a  jus- 
tice's judgment.  Madison  County  v.  Rutz,  63  III.  65;  Bliss 
V.  Harris,  70  Id.  343;  Brennan  v.  Shinkle,  89  Id.  604. 

It  is  also  worthy  of  remark,  that  the  execution  stated  that 
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the  recovery  was  for  the  wages  of  a  laborer,  and  that  this  was 
safficient  to  protect  the  officers  in  the  execution  of  the  writ. 
If  an  execution  shows  on  its  face  that  the  justice  had  juris- 
diction of  the  subject-matter,  and  there  is  nothing  to  apprise 
the  officer  of  a  want  of  jurisdiction  of  the  person,  the  officer 
may  proceed  to  collect  the  judgment  without  incurring  per- 
sonal liability.  In  this  case  the  writ  stated  that  the  judg- 
ment was  for  the  wages  of  a  laborer,  and  the  constable  was 
not  obliged  to  examine  the  judgment  to  see  whether  or  not 
this  statement  was  true.  Jackson  v.  Hobson,  4  Scam.  41 1; 
Barnes  v.  Barber,  1  Gilm.  401;  McDonald  v.  Wilkie,  13  111. 
22;  Martin  v.  Walker,  15  Id.  377;  Outhouse  v.  Allen,  72.  Id. 
529;  Ressler  v.  Peats,  86  Id.  275. 
The  judgment  is  reversed  and  the  cause  is  remanded. 


School  Directors^  etc.^  y.  John  J.  Boberson. 

1,  BuuJDiNO  CONTRACTS — Rule  of  Construction, — ^In  a  building  con- 
tract, where  there  is  no  willful  departure  from  the  terms  of  the  contract, 
and  there  has  been  a  substantial  compliance,  slight  defects,  caused  by 
inadvertence  or  uninteational  omissions,  are  not  necessarily  in  the  way 
of  a  recovery  of  the  contract  price,  less  the  amount,  by  way  of  damages 
requisite  to  indemnify  the  owner  for  the  expense  of  conforming  the 
work  to  that  required  by  the  contract. 

Assampsit,  on  a  building  contract  Appeal  from  the  Circuit  Ck>urt  of 
Franklin  C!ounty ;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1896.  Affirmed.  Opinion  filed  June 
18»  1896. 

C.  H.  Laymak,  attorney  for  appellants. 
Jones  &  Blaie,  attorneys  for  appellee. 

Mb.  JcrsncE  Sample  delivered  the  opinion  of  the 
Court. 

The  appellee  brought  suit  on  a  contract  made  to  repair  a 
school  house,  for  which  he  was  to  be  paid  $128.85,  **  pro- 
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vided  the  work  is  done  in  all  particulars  according  to 
specifications  and  conditions  of  this  contract,''  and  also  to 
recover  $8  on  a  verbal  contract,  made  at  a  subsequent 
date,  to  put  a  new  sill  under  the  old  part  of  the  build- 
ing, making  a  total  claim  of  $136.85.  The  sum  of  $71 
was  paid  on  the  written  contract,  which  left  a  balance 
claimed  to  be  due  of  $65.85.  Appellee  recovered  a  judg- 
ment for  $47.50,  from  which  appellants  have  taken  this  ap- 
peal, and  claim  in  effect,  that  the  amount  of  the  recovery 
affirmatively  shows  the  appellee  did  not  perform  the  work 
"according  to  specifications  and  conditions  of  this  con- 
tract," which,  it  is  insisted,  is  a  prerequisite  to  the  right  of 
any  recovery,  and  case  Eldridge  v.  Rowe,  2  Gilm.  91,  and 
Starkie  on  Ev.,  Vol.  2,  pp.  96-97,  are  cited  in  support  of  this 
proposition.  This  is  the  general  rule,  but  a  '^  building  con- 
tract "  is  an  exception,  as  expressly  held  in  Keela  v.  Herr, 
157  111.  57,  where  it  is  said,  if  there  is  no  willful  departure 
from  the  terms  of  the  contract  and  there  has  been  a  sub- 
stantial compliance,  these  slight  defects,  caused  by  inad-i 
"vertence  or  unintentional  omissions,  are  not  necessarily  in 
the  way  of  a  recovery  of  the  contract  price,  less  the  amount, 
by  way  of  damages,  requisite  to  indemnify  the  owner  for 
the  expense  of  conforming  the  work  to  that  for  which  he 
contracted.  The  authorities  cited  show  this  is  the  current 
doctrine  as  to  such  contracts.  The  appellant  got  instructions 
in  the  line  of  its  views,  to  which  it  was  not  entitled  in  the 
light  of  the  authority  above  cited.  This  authority  is  con- 
clusive of  the  main  point  made  in  this  case.  The  jury 
allowed  appellant  $18.35  damages  for  non-compliance  with 
the  contract,  and  the  record  does  not  warrant  us  in  say- 
ing this  was  not  sufficient.  The  instruction  given  for  appel- 
lee, when  considered  as  a  whole,  is  proper,  and  appellant 
has  no  cause  of  complaint,  as  before  suggested,  of  the  in- 
strictions  modified  by  the  court,  which  were  given  on  its 
behalf. 
The  judgment  is  affirmed. 
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Monroe  Whittington  y.  Joseph  Whittington. 
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1.  .  Verdicts — W?ien  Conclusive, — ^A  verdict  not  against  the  weight 
of  the  evidence,  is  in  general  conclusive. 

Transeript  from  a  Justice  of  the  Peace.— Appeal  from  the  Circuit 
Court  of  Franklin  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  pre- 
siding. Heard  in  this  court  at  the  Fehruaiy  term,  1806.  Affirmed. 
Opinion  filed  Jime  18,  1896. 

C.  H.  Layman,  attorney  for  appellant 

W.  H.  Habt  and  W.  F.  Spilleb,  attorneys  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Cotrirr. 

This  suit,  commenced  before  a  justice  of  the  peace,  was 
appealed,  after  a  trial  and  judgment  for  plaintiff  there,  to 
the  Circuit  Court,  where  the  verdict  was  for  defendant. 
Plaintiff  entered  a  motion  for  a  new  trial,  for  the  reasons 
that  the  verdict  is  against  the  law  and  evidence;  that  the 
court  erred  in  its  instructions  to  the  jury,  and  that  the  court 
refused  proper  instructions  asked  by  plaintiff.  The  motion 
was  overruled,  judgment  for  defendant  for  costs  entered, 
and  plaintiff  took  this  appeal. 

The  alleged  cause  of  action  was  that  defendant  negli- 
gently drove  his  wagon  against  plaintiff's  wagon  on  the  pub- 
lic highway,  and  thereby  injured  one  of  the  animals  at- 
tached to  the  wagon.  There  were  no  instructions  asked  for 
by  either  of  the  parties,  or  given  to  the  jury,  and  no  error 
is  found  in  the  rulings  of  the  court.  The  only  point  urged 
as  ground  for  reversal  is  that  the  verdict  is  against  the  evi- 
dence. An  examination  of  the  record  satisfies  us  that  if 
the  jury  believed  the  evidence  on  behalf  of  defendant  he 
was  not  guilty  of  any  negligence  and  the  verdict  was  right. 

The  judgment  is  afSrmed. 
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B.  H.  Anstin  et  al.  t.  William  F«  Bruner  and  Maria  M. 

Lafont. 

1.  Creditor's  Biua-^As  a  ireneral  rule  a  creditor  whose  claim  is 
strictly  a  legal  demand,  must,  before  he  is  in  a  position  to  file  a  cred- 
itor's bill,  obtain  a  judgment  and  have  an  execution  issued  thereon  and 
returned  no  property  found. 

3.  Fraudulent  Conveyances — By  an  Insolvent  Prior  to  an  Assign- 
ment,— A  fraudulent  conveyance  of  his  property  by  an  assignor  will  not 
impair  the  validity  of  a  general  assignment  subsequently  made,  and  any 
creditor  may  pursue  the  fraudulently  conveyed  property  as  though  no 
assignment  had  been  made. 

8.  Same— Pouters  of  an  Assignee  as  to. — An  assignee  of  an  insolvent 
has  no  right  as  such  or  as  trustee  of  the  creditors  to  file  a  bill  to  set  aside 
a  fraudulent  conveyance  of  his  property  by  the  assignor  made  prior  to 
the  making  of  the  assignment* 

Creditor's  Bill, — Appeal  from  the  Circuit  Court  of  Massac  County; 
the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1896.    Affirmed.    Opinion  filed  June  18,  1896. 

James  C,  Courtney,  attorney  for  appellants. 

William  H.  Green  and  C.  L.  V.  Mulkey,  attorneys  for 
appellees. 

Mr.  Justice  Sample  delivered  the  opinion  op  the 
Court. 

The  appellants  were  creditors  of  the  banking  firm  of 
Brown  &  Bruner,  which  firm,  on  June  12,  1895,  made  an 
assignment  under  the  statute,  of  all  their  property,  partner- 
ship and  individual,  for  the  benefit  of  creditors.  On  the 
8th  day  of  July,  1895,  these  complainants,  without  first 
having  obtained  judgments  at  law,  filed  a  creditor's  bill  to 
set  aside  certain  alleged  fraudulent  conveyances,  made,  as 
alleged,  in  contemplation  of  bankruptcy,  before  said  assign- 
ment, in  which  the  alleged  fraudulent  acts  are  set  up  spe- 
cifically; the  assignment  before  mentioned;  the  utter  insolv- 
ency of  the  members  of  said  firm;  that  obtaining  judgments 
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and  the  issuing  of  executions  thereon  would  be  of  no  avail, 
and  that  if  they  had  to  resort  to  a  court  of  law  to  obtain 
judgments,  in  the  meantime  the  fraudulent  grantees  would 
dispose  of  the  property  to  innocent  purchasers,  and  thereby 
complainants  would  be  defeated  in  the  collection  of  their 
claims,  which  claims  are  set  out  specifically.  On  general 
demurrer  the  bill  was  dismissed  for  want  of  equity. 

The  only  question  presented  is  as  to  the  legal  necessity  of 
first  having  obtained  judgments  on  the  claims  before  filing 
the  bill.  Appellant's  counsel  earnestly,  and  with  much  force, 
contends  that,  to  have  obtained  judgments  and  issued  exe- 
cutions, would  have  been  an  idle  ceremony,  as  the  assign- 
ment itself  is  record  evidence  of  the  insolvency  of  said  firm, 
and  cites  a  number  of  cases  in  support  of  this  view,  among 
others,  Tulley  v.  Curtain,  54  Fed.  Kep.  43,  and  Kalmus  v. 
Ballen,  52  N.  J.  Eq.  290.  They  are  based  on  the  principle 
that  the  assignee  is  the  trustee  of  the  creditors,  and  has  the 
right,  as  such  trustee,  to  file  a  bill  in  equity  to  set  aside 
fraudulent  conveyances,  and  if  he  fails,  or  neglects  to  do  so, 
then  a  creditor,  who  has  filed  his  claim  with  the  assignee, 
and  thus  brought  himself  into  such  trust  relationship,  as  held 
in  the  last  case,  may  file  a  bill  in  equity  to  reach  such  prop- 
erty, without  first  having  obtained  a  judgment  at  law. 

This  bill  can  not  be  sustained  on  that  ground  for  the  rea- 
son that  our  Supreme  Court  has  held,  the  assignee  is  not 
the  trustee  of  the  creditors,  but  the  agent  of  the  assignor 
for  the  distribution  of  the  property  that  comes  to  him  by 
the  assignment,  and  can  not  maintain  a  suit  in  equity  to  set 
aside  fraudulent  conveyances  made  by  his  assignor.  Benton 
V.  Dement  et  al.,  123  111.  142;  Hanford  Oil  Co.  v.  First  Nat. 
Bank,  126  111.  5S4.  That  right  is  held  to  rest  in  the  credit- 
ors alone. 

The  case  of  Daltman  v.  Weir  Bros.,  87  Tex.  614,  on  which 
appellants  rely,  simply  construes  the  .assignment  act  of  that 
State,  which  gave  the  assignee  the  right  to  set  aside  fraudu- 
lent conveyances  made  by  the  assignor,  in  contemplation  of 
insolvency  and  holds  that  provision  of  the  law  was  not 
intended  as  a  limitation  of  the  rights  of  such  creditors,  there- 
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tofore  possessed  by  all  creditors,  as  held  in  several  cases 
cited,  to  bring  an  action  for  the  recovery  of  a  debt,  and  in 
the  same  proceeding,  owing  to  the  blended  system  of  law 
and  equity  in  that  State,  have  a  fraudulent  conveyance  set 
aside.  There  is  no  such  statute  or  svstem  in  this  State. 
Therefore  the  question  plainly  is,  whether  creditors  can  file 
a  creditor's  bill  without  first  having  obtained  judgments  at 
law.  Mere  insolvency  of  the  debtor  does  not  authorize 
such  a  proceeding.  Greenway  v.  Thomas,  14  111.  271;  Pat- 
terson V.  Lynde,  112  111.  204. 

An  exception  is  allowed  where  a  judgment  can  not  be  ob- 
tained (Greenway  case,  supra^  Steen  v.  Hoagland,  39  111. 
264),  and  there  is  insolvency.  There  may  be  other  excep- 
tions, but,  as  stated  in  Dormueil  v.  Ward,  108  111.  216,  in  such 
exceptional  cases  it  will  be  found  there  was  some  equitable 
element,  such  as  a  trust  or  the  like.  '^  In  the  absence  of 
some  element  of  this  character  there  is  a  want  of  jurisdic- 
tion to  adjudicate  upon  the  claim  at  all,  and  it  is  upon  this 
fundamental  doctrine  the  rule  controlling  this  class  of  cases 
rests.    See  also  Bigelow  v.  Andriess,  31  III.  822;  Gove  v. 

•  Kramer,  117  111.  176.  In  the  Bigelow  case  it  is  said  the 
claim  must  first  be  established  at  law  and  that  ^^  whatever 
may  have  been  held  in  other  courts  we  regard  this  as  the 
practice  of  this  court,  too  long  and  too  firmly  settled  to  be 
departed  from,  simply  because  it  may  have  been  differently 
held  in  some  other  tribunal." 

It  is  said  the  question  here  presented  is  new  in  this  State, 
for  the  reason  the  assignment  is,  itself,  record  evidence  of 
the  insolvency.  If  insolvency  only  was  necessary  to  be 
established  by  a  legal  proceeding,  before  filing  a  creditor's 
bill  in  a  case  like  this,  then  the  point  would  seem  to  be  un- 
answerable, as  the  insolvency  is  shown  by  the' assignment. 
But  that  is  only  one  of  the  prerequisites  to  such  a  bill.  The 
other  is  the  establishment  of  the  amount  of  the  debt,  by  a 
suit  at  law.    Creditor's  bills  being  purely  matter  of  equi- 

'  table  cognizance,  are  tried  by  the  court,  and  there  is  no  right 
of  trial  by  jury.  Heacock  v.  Hosmer,  109111. 245;  Flaherty 
V.  McCormick,  113  111.  538.  Hence,  to  sustain  this  bill  would 
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deprive  the  debtors  of  the  right  to  have  the  claims  or  debts 
established  by  a  jury.  This  right,  by  the  common  law  and 
the  Constitution  of  1870,  Sec.  5,  Art.  2,  is  inviolate,  as  it  has 
heretofore  been  enjoyed,  and  "  it  would  not  be  competent 
for  the  legislature  to  defeat  the  right  of  trial  by  jury  in 
common  law  cases  by  simply  declaring  they  might  be  tried 
in  courts  of  chancery."  Ward  v.  Far  well,  97  111.  613.  It 
necessarily  follows  that  in  the  absence  of  such  a  statute 
courts  could  not,  by  assuming  equitable  jurisdiction  in  such 
cases,  deprive  a  debtor  of  that  right.  There  is  no  equitable 
element  shown  by  the  bill  in  this  case  that  would  bring  it 
within  any  of  the  exceptions  authorizing  equitable  cog- 
nizance. The  fact  alone  that  the  fraudulent  grantees  would 
dispose  of  the  property  during  the  pendency  of  suits  at  law 
does  not  afford  ground  for  equitable  interference.  The 
remedy  by  attachment  furnishes  the  protection  required  in 
such  cases  (Greenway  case,  supra).  However  convenient  it 
might  be  to  try  both  issues — as  to  the  amount  of  the  debt 
and  the  fraud  alleged-— in  one  proceeding,  as  may  be  done 
in  the  State  of  Texas,  while  our  judicial  system  remains  as 
it  is,  that  can  not  be  done.  The  decree  dismissing  the  bill 
is  affirmed. 
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•181 8  19.  1.    Corporations— iVbh'cc  to  an  Agent— Vfhen  a  duty  is  imposed 

05  81 '4         upon  a  corporation,  and  intrusted  by  it  to  an  agent,  notice  to  such 
a90  128         agent  of  the  matters  falUng  within  his  line  of  duty  is  notice  to  the 
corporation. 

2.  Pleading — Not  Necessary  to  State  Evidentiary  Facts. — In  an  action 
for  personal  injuries  resulting  from  negligence,  it  is  siifficient  to  aver 
that  the  defendant  knew  the  conditions,  etc.^  before  the  accident,  but  it 
is  not  necessary  to  aver  the  evidentiary  facts  showing  how  he  had  such 
knowledge. 

8,  INSTRUCJTIONS— ^«  to  Defective  Counf«.— The  effect  of  instructions 
directing  the  jjury  to  ignore  certain  coimts  in  the  declaration  is  to  con- 
fine the  evidence  to  the  other  counts. 
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4.  Ordinary  Hazards— 0/  the  Service^  What  w.— A  failure  to  per- 
form an  assumed  duty,  by  which  an  injury  results  to  one  in  the  exercise 
of  due  care,  creates  a  liability  at  common  law.  It  is  an  ordinary  hazard 
if  an  injury  occurs  where  there  is  no  such  breach  of  duty. 

5.  Practice — Comment  on  the  Suppression  of  Evidence. — It  is  not 
error  in  a  civil  case  for  counsel  to  comment  upon  the  fact  that  certain 
officers  of  the  defendant  (a  corporation),  presumpd  to  have  peculiar 
knowledge  of  the  facts  in  controversy,  did  not  testify  upon  the  trial. 
The  fabrication,  suppression  or  withholding  of  evidence  is  properly  a 
subject  of  inference. 

6.  Elements  op  Damages — Liability  for  Physician's  Services, — In  an 
action  for  damages  resulting  from  personal  injuries,  it  is  sufficient  if  there 
is  a  liability  to  pay  for  the  services  of  a  physician  in  being  cured,  and  the 
jury  may  consider  such  services  as  paid  in  making  up  their  verdict. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Benjamin  R.  Burrougus,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1896.  Affirmed. 
Opinion  filed  June  18,  1896. 

Statement  of  the  Case. 

The  appellant  owned  and  operated  a  coal  mine  near  Col- 
linsville,  in  Madison  county,  called  the  Henitz  Bluff  Mine. 

Appellee  was  employed  in  the  mine  as  a  driver,  and  had 
been  so  employed  for  about  five  months  before  he  was 
injured.  For  about  nineteen  months  prior  to  the  time  he 
be^n  to  drive,  he  had  been  employed  there  as  a  "  trapper," 
whom  appellee  defines  to  be  a  person  who  goes  about  with 
the  drivers  to  help  them  out.  In  all  he  had  worked  two 
years  in  the  mine.  lie  was  about  sixteen  years  old  at  the 
time  he  was  hurt.  He  had  worked  two  months  in  the  room 
where  the  accident  happened. 

On  the  16th  of  January,  1895,  he  was  hauling  coal  from 
room*  ten  to  the  shaft  bottom.  At  about  2:30  in  the  after- 
noon he  came,  in  to  haul  out  two  boxes,  but  the  boxes  Avere 
only  partially  filled  and  he  waited  for  the  two  loaders  who 
were  there  to  get  them  filled.  There  was  some  fine  coal  in 
his  shoe,  and  he  walked  away  to  the  edge  of  the  "  gob,"  or 
refuse  pile,  and  sat  down  to  take  it  out.  Ilis  back  was 
against  a  standing  prop  but  there  was  a  piece  of  loose  slate 
near  it  which  fell  on  him  and  cut  an  artery  in  his  left  leg. 

Vol.  LXV  20 
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There  were  two  men  working  in  the  room  at  the  time, 
Johnescheck  and  Murdry.  They  knew  the  slate  was  loose 
over  the  "  gob  "  pile  and  one  called  to  appellee  and  he  was 
just  leaving  when  the  slate  fell.  The  track,  and  two  or  three 
feet  on  each  side,  were  protected  by  timbers.  Appellant 
had  a  timberman  to  look  after  props  and  roof.  He  was 
there  in  the  morning  and  Johnescheck  told  him  the  slate 
was  loose,  but  the  timberman  said  there  was  no  danger  and 
he  had  to  look  after  a  place  where  a  machine,  was  running. 
He  went  away  and  did  not  return.  His  duty  when  notified 
was  to  prop  the  roof. 

The  appellee,  after  the  injury,  was  carried  home,  and  by 
some  mischance  was  about  two  hours  in  going  a  mile.  The 
day  was  cold  and  he  was  exposed  to  very  inclement  weather. 
About  four  weeks  after  the  accident  his  leg  was  amputated 
below  the  knee,  and  subsequently  again  above  the  knee,  for 
which  services  he  became  liable  to  pay  several  hundred 
dollars. 

At  the  time  of  the  accident  the  appellant  had  posted,  in 
convenient  places  about  the  mine,  rules  for  the  government 
of  its  employes.  Appellee  had  been  told  by  one  of  the 
drivers  of  the  rules,  but  he  claims  he  did  not  read  them, 
and  never  heard  them  read  until  this  trial.  These  rules 
have  a  preface,  which  is  as  follows : 

All  emplo3'es  must  read  and  understand  and  obey  these 
rules,  which  are  made  to  secure  their  safety,  and  which  every 
employe  by  remaining  in  the  service  of  this  company  agrees 
to  abide  by  and  obey  as  a  contract  between  him  and  the 
company. 

The  particular  rules  which  appellant  relies  on  are  as 
follows : 

1.  Every  person  employed  in  and  about  this  mine  must 
understand  that  he  is  engaged  in  dangerous  business,  and 
that  constant  care  must  be  taken  to  avoid  injury. 

4.  Every  person  accepting  employment  in  this  mine 
does  so  with  full  notice  that  the  danger  of  injurj'  from  fall- 
ing roof  and  coal  is  one  of  the  usual  risks  of  his  service,  and 
he  will  govern  himself  accordingly. 
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7.  No  one  working  in  this  mine  is  authorized  to  incur 
anj^  risks  by  relying  upon  the  timberman.  He  is  einploye^l 
for  the  convenience  of  other  employes  and  to  facilitate  their 
work,  and  they  are  not  relieved  of  the  duty  of  securing  the 
roof.  It  is  the  duty  of  every  one  working  in  this  mine  to 
examine  the  roof  and  face  of  coal  before  commencing  work, 
and  from  time  to  time  while  at  work,  and  if  the  roof  is  at 
any  time  unsafe,  they  will  at  once  prop  the  same  or  cease 
work  there  and  notify  the  timberman. 

The  declaration  contains  six  counts.  The  first  count  avers 
that  it  was  defendant's  duty  to  furnish  a  reasonably  safe 
place  for  plaintiff  to  work  in,  and  in  order  to  do  so  it  was 
necessary  for  defendant  to  provide  and  set*  up  props  and 
cap  pieces  and  cross-bars  to  hold  up  the  roof,  but  defendant 
failed  to  do  this  and  the  roof  fell  on  plaintiff  and  injured 
him. 

The  third  count  differs  in  no  material  respect  from  the 
second. 

The  fourth  count  charges  that  it  was  defendant's  duty  to 
furnish  a  reasonably  safe  place  for  plaintiff  to  work  in,  and 
that  defendant  had  notice  that  the  roof  at  the  place  where 
plaintiff  was  required  to  work  was  liable  to  fall,  and  under- 
took to  properly  secure  it,  but  acted  so  carelessly  and  negli- 
gently that  it  became  more  liable  to  fall,  and  plaintiff,  while 
acting  with  due  care,  was  injured  by  a  fall  of  the  roof. 

The  fifth  count  charges  that  it  was  defendant's  duty  to 
furnish  plaintiff  with  a  reasonablj^  safe  place  in  which  to 
work,  and  defendant,  knowing  the  roof  was  unsafe  and  liable 
to  fall,  thereupon  undertook  to  secure  said  roof  so  that  it 
should  not  fall  on  the  plaintiff,  and  in  order  to  do  so  it  was 
necessary  for  the  slate  in  the  roof  to  be  pulled  down,  but 
left  it  in  an  insecure  condition,  and  plaintiff,  being  ignorant 
of  the  danger  and  using  due  care,  was  injured  by  a  part  of 
the  said  roof  falling  upon  him. 

The  sixth  count  charges  that  the  mine  was  not  examined 
on  the  morning  of  the  accident,  as  required  by  law,  but  as 
there  was  no  evidence  introduced  in  its  support,  the  court 
instructed  the  jury  to  disregard  it. 
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The  counts  allege  loss  of  earnings,  expense  in  being  cured, 
and  the  character  of  plaintiff's  injury. 

To  this  declaration  the  general  issue  was  filed. 

On  the  trial  the  defendant  requested  the  court  to  instruct 
the  jury  to  disregard  each  count  of  the  declaration  several!}'. 
The  court  refused  the  first  five  of  the  instructions  covering 
the  first  five  counts  of  the  declaration  and  gave  the  sixth. 

The  defendant  requested  the  court  both  at  the  close  of  the 
plaintiff's  testimony  and  the  defendant's  testimony  to  in- 
struct the  jury  to  find  the  defendant  not  guilty,  but  the  court 
refused  both  instructions. 

At  the  conclusion  of  plaintiff's  testimony  defendant  moved 
the  court  to  ekclude  all  the  evidence  in  relation  to  a  timber- 
man  or  the  employment  of  a  timberman  in  this  mine  and  in 
rellition  to  the  duties  of  a  timberman  therein,  because  there 
is  no  allegation  in  the  declaration  to  which  it  is  pertinent. 

This  motion  was  denied  and  exception  taken. 

The  defendant  moved  the  court  to  exclude  all  the  evidence 
with  reference  to  conversations  with  the  timberman  with 
regard  to  the  roof  and  with  reference  to  his  failure  to  set 
'props. 

This  motion  was  denied  and  exception  taken. 

In  his  closing  speech  to  the  jury,  the  plaintiff's  counsel 
dwelt  upon  the  fact  that  defendant  had  not  put  its  timber* 
man  on  the  stand.  Defendant  objected  to  the  remarks,  but 
the  court  refused  to  interfere,  defendant  saving  an  exception. 

A  verdict  in  favor  of  appellee  was  returned,  on  which 
judgment  was  entered,  after  denial  of  motion  for  a  new 
trial.  The  jury  returned  with  the  general  verdict  special 
findings :  First,  that  the  sole  cause  of  the  injury  was  the 
failure  of  the  defendant  to  prop  the  roof  of  the  mine;  sec- 
ond, that  plaintiff  Avas  injured  by  a  fall  of  slate  from  the 
roof;  third,  that  the  fall  of  slate  was  not  one  of  the  ordinary 
risks  of  plaintiff's  employment. 

Chables  W.  Thomas,  attorney  for  appellant. 

W.  E.  Hadi^ey  and  IIadley  &  Bujjton,  attorneys  for  ap- 
pellee. 
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Mr.  Justice  Sample  deliyered  the  opinion  of  the  Court. 

The  appellant  contends,  first,  that  there  is  not  a  good 
count  in  the  declaration;  second,  that  the  injury  was  the 
result  of  one  of  the  usual  risks  of  the  service;  third,  that  the 
court  erred  in  not  excluding  certain  evidence  referred  to  in 
the  statement,  in  not  instructing  the  jury  to  find  for  the  de- 
fendant, and  in  permitting  counsel  for  plaintiff  in  the  argu- 
ment to  the  jury  to  refer  to  and  base  an  argument  upon  the 
failure  of  the  timberman  to  testify. 

If  it  is  assumed  the  first  three  counts  fall  within  the  rule 
of  law  laid  down  in  Con.  Coal  Co.  v.  Young,  24  111.  App. 
255,  and  Same  v.  Scheller,  42  111.  App.  619.  which  hold  that 
there  is  no  statutory  or  common  law  duty  resting  in  mine 
owners  to  prop  the  roof  "«o  that  the  sartie  would  not  faU^'^ 
that  is,  that  they  were  not  insurers  that  the  roof  was  abso- 
lutely safe,  there  were  other  good  counts  in  the  declaration. 
That  is  all  the  cases  purport  to  hold  in  that  regard.  Those 
cases  do  not  purport  to  hold  the  mine  owners  do  not  have 
to  exercise  reasonable  care  for  the  safety  of  their  employes. 
In  the  Scheller  case,  aupra^  p.  630,  it  is  said :  "  Where  a 
timberman  is  employed,  and  the  miners  are  thereby  relieved 
of  the  duty  and  labor  of  setting  props,  as  may  be  conceded 
was  the  case  here,  they  are  not  also  thereby  relieved  of  the 
duty  of  observing  the  conditions  and  prom|)tly  reporting  to 
the  mine  manager  or  timlennaii  any  signs  of  danger  they 
may  discover  which  requires  his  services."  But,  as  further 
stated  in  that  case,  p.  638,  *'  notice  of  its  condition  before  it 
fell  is  not  averred,  whatever  may  have  been  intended;"  and, 
as  further  held,  there  was  no  proof  of  actual  notice,  implied 
notice  of  the  condition  from  lapse  of  time  not  being  suffi- 
cient, as  the  failure  to  so  notice  the  condition  by  the  timber- 
man would  be  merely  his  negligence,  which,  under  authori- 
ties cited,  it  is  stated  could  not  be  made  the  basis  of  a 
liability  (p.  632).  The  fact,  however,  of  a  failure  to  give  such 
actual  notice  is  made  to  distinguish  the  case  from  that  of  C. 
&  E.  I.  R.  R.  Co.  V.  Rung,  104  III.  641,  wherein  the  com. 
pany  was  held  liable  for  the  condition  of  an  engine  by  reason 
of  the  fireman  of  the  round  house  having  notice.     In  San- 
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gamon  Coal  Mining  Co.  v.  Wiggerhaus,  122  111.  285,  on  this 
point  of  notice,  it  is  said  :  "  It  is  insisted  that  notice  to  a 
co-servant  of  appellee  is  not  notice  to  the  common  employer. 
We  do  not  think  it  important  to  discwss  the  doctrine  indi- 
cated by  the  objection  urged.  It  is,  we  think,  sufficient  to 
say  that  when  a  duty  is  imposed  upon  and  intrusted  to  an 
agent  by  a  corporation,  notice  to  such  agent  of  matters  fall- 
ing within  his  line  of  duty,  is  notice  to  the  corporation." 

Now,  in  this  case  in  hand,  the  fourth  and  fifth  counts — 
more  clearly  in  the  fifth — do  allege  that  defendant  knew  the 
roof,  where  plaintiff  had  to  work,  "  was  unsafe  and  danger- 
ous and  liable  to  fall  upon  the  plaintiff,"  of  which  fact  he 
was  ignorant,  and  negligently  left  the  said  roof  in  that  con- 
dition and  failed  to  pull  it  down,  whereby  plaintiff,  while 
in  the  exercise  of  due  care,-  was  injured  by  the  roof  falling 
on  him. 

The  appellant  company  knew  of  the  condition  of  the  roof 
by  actual  notice  to  the  timberman,  whose  duty  it  was  to 
examine  and  fix  the  roof,  who  was  explicitly  told  by  one  of 
the  miners,  five  or  six  hours  before  the  accident,  that  this 
particular  part  of  the  roof  was  unsafe  and  liable  to  fall. 
This  was  competent  evidence  under  the  fourth  and  fifth 
counts.  The  timberman  did  not  take  the  witness  stand  and 
deny  the  fact  of  such  notice.  Appellee  was  ignorant  of  the 
condition  until  a  moment  before  the  accident,  when  he  at- 
tempted to  get  out  of  the  way  and  was  caught,  while  in  the 
exercise  of  due  care.  These  facts,  under  the  authority  of 
Wiggerhaus,  supra,  make  out  a  case  of  common  law  negli- 
gence, and  create  a  liability.  It  is  said,  however,  the  dec- 
laration does  not  aver  the  duty  of  said  timberman,  and 
that  the  fourth  count  does  not  aver  that  appellee  did  not 
know  the  dangerous  condition  of  the  roof.  It  was  not  nec- 
essary to  aver  these  facts,  which  were  evidentiary  in  their 
nature.  It  is  averred  appellant  knew  of  the  condition  of 
the  roof  before  the  accident.  It  was  not  necessarj^  to  aver 
the  evidentiary  facts  showing  how  it  knew.  The  C.  C.  Ky. 
Co.  V.  Jennings,  157  111.  274. 

It  is  averred  in  the  fourth  count  api">cllce  was  in  the  ex- 
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ercise  of  due  care  on  his  part.  It  was  not,  therefore,  neces- 
sary to  aver  his  knowledge  or  want  of  knowledge,  or  other 
facts,  evidentiary,  in  support  of  that  averment.  This  is  ex- 
pressly held  in  Con.  Coal  Co.  v.  Wambacher,  134  111.,  at  p.  63. 

Besides,  if  the  fifth  count  was  good,  that  is  sufficient. 
Sec.  67,  Chap.  110,  Practice  Act.  The  eflFectof  the  instruc- 
tions to  ignore  each  count  was  to  confine  the  evidence  to 
the  good  count  or  counts.  Anderson  v.  Sample,  2  Gilm. 
455.  It  is  said  there  is  no  proof  of  the  averment  in  these 
counts  that  appellant  undertook  to  secure  the  roof,  etc.  The 
Scheller  case  holds,  as  above  quoted,  that  the  appointment 
of  a  timberman  relieves  the  miners  of  that  duty,  thereby 
impliedly  holding  in  such  case,  on  notice,  it  became  tho 
duty  of  the  company,  through  its  agent  appointed  for  that 
purpose.  There  was  full  proof  as  to  his  duty  in  such  mat- 
ters, on  notice  being  given. 

Counsel  are  in  error  in  the  position  that  this  injury,  under 
the  proof,  was  one  of  the  hazards  of  the  service.  A  failure 
to  perform  an  assumed  duty,  by  which  an  injury  results  to 
one  in  the  exercise  of  due  care,  creates  a  liability  at  com- 
mon law.  It  is  an  ordinary  hazard  if  an  injury  occurs 
where  there  is  no  such  breach  of  duty,  as  if,  without  notice 
of  the  condition  of  the  roof  and  appointment  of  a  timber- 
man  to  secure  it  on  notice,  the  roof  should  fall  and  cause  an 
injury. 

Complaint  is  made  that  counsel  for  appellee  was  permit- 
ted tflr  comment  on  the  fact  the  timberman  was  not  placed 
on  the  stand  to  testify  as  to  notice  to  him  of  the  condition 
of  the  roof,  which  fact  of  notice  has  been  proven  by  two 
witnesses  by  the  plaintiff.  We  do  not  understand  this  was 
error.  The  fabrication,  suppression  or  withholding  of  evi- 
dence is  properly  the  subject  of  inference.  Winchell  v.  Ed- 
wards, 67  111.  41;  I.  M.  Fire  Ins.  Co.  v.  Malloy,  50  111.  419;  P., 
Ft.  W.  &  C.  Ry.  Co.  v.  Callaghan,  50  111.  App.  677. 

Objection  is  made  to  an  instruction  given  for  plaintiff  that 
permitted  the  jury  to  allow  the  necessary  and  reasonable 
expenses  in  being  cured.  Counsel  says:  '* There  was  no 
evidence  that  plaintiff  has  been  to  any  expense  whatever.'' 
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The  physician  testified  such  services  rendered  were  reason- 
ably worth  $400.  The  services  were  not  paid,  but  there 
being  a  liability,  the  jury  could  cpnsider  them  as  paid. 
Dixon  V.  Bell,  1  Starkie's  R.  387,  cited  in  City  of  Chicago  v. 
Honey,  10  111.  App.  538. 

The  objection  to  the  other  instruction  given,  that  it  con- 
flicted with  the  law  as  laid  down  in  the  Young  and  Scheller 
cases,  supra^  is  not  well  taken.  It  was  to  the  eJBfect  that  de- 
fendant was  required  to  use  ordinary  care  and  prudence  to 
furnish  plaintiff  a  reasonably  safe  place  to  work.  This  is  in 
express  accord  with  the  Scheller  case  and  other  authorities 
cited. 

Appellant's  counsel  makes  no  use  of  the  rules  of  the  com- 
pany in  his  argument,  and  therefore  we  will  give  them  no 
attention. 

What  has  been  said  indicates  there  could  not  have  been  a 
judgment  entered  for  the  defendant  on  the  special  findings. 
The  judgment  is  aflSrmed. 


East  St.  Louis  Electric  St.  By.  Co.  t.  Mary  E.  Steger. 

1.  Variance. — Proofs  Must  be  Confined  to  the  AUegattans,— Where 
a  declaration  alleges  a  specific  kind  of  negligence  no  other  can  be  con- 
sidered; the  evidence  must  be  confined  to  the  particular  negligence 
charged. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Coxurtof  East  St  Louis;  the  Hon.  Benjamin  H.  Canbt,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term^  1896.  Revei-sed.  Opinion 
filed  June  18,  1896. 

Chables  W.  Thomas,  attorney  for  appellant. 

Enloe  &  Neustadt,  attorneys  for  appellee. 

Mb.    Justiob   Scofield  deliveebd  the  opinion  of  the 

COUBT. 

Appellee  recovered  a  judgment  against  appellant  for  §750, 
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for  injuries  alleged  to  have  been  received  through  a  shock 
of  electricity,  communicated  to  her  while  entering  one  of  ap- 
pellant's cars. 

The  declaration  alleges  that  appellant  allowed  its  car  to 
be  in  an  unsafe  and  unsuitable  condition,  and  allowed  the 
electrical  apparatus  and  appliances  attached  to  the  car  to 
become  and  remain  out  of  repair,  so  that  tlie  car  became 
heavily  and  dangerously  charged  with  electricity. 

The  evidence  does  not  sustain  these  allegations,  but  shows, 
on  the  contrary,  that  the  car  was  in  perfect  order.  In  damp 
weather  the  metallic  parts  of  a  car  may  become  slightly 
charged  with  electricity  by  induction,  and  if  appellant  re- 
ceived a  shock  at  all,  it  was  by  stepping  upon  a  metallic 
plate  thus  charged.  This  condition  of  things  had  not  ex- 
isted under  such  circumstances  and  for  such  a  length  of 
time  as  to  affect  appellant  with  notice  of  the  fact.  ^ 

The  judgment  is  reversed,  but  the  cause  is  not  remanded. 


National  Gross  Loge  des  Unabhaengigen  Ordens  des 

Treubundes  t,  Catherine  Jung* 

1.  Benevoi-ent  AssoculTIOTUB— Assessments  Paid  by  Custom— Es- 
toppel.— Where  an  assessment  in  a  benevolent  association  was  paid  in 
accordance  with  a  certain  method,  sanctioned  by  the  lodge  but  differ- 
ent from  that  prescribed  by  the  by-laws,  the  association  was  held  to  be 
estopped  from  insisting  upon  a  forfeiture. 

2.  Suicide — An  Affirmative  Defense. — ^In  an  action  upon  a  certificate 
in  a  benevolent  association,  the  defense  that  the  insured  committed 
suicide  is  an  affirmative  one,  and  is  to  be  treated  as  such  upon  the  trial. 

3.  Coroner's  Inquest — In  Another  Sta te^Evidence.  —A  paper  which 
purports  to  be  a  finding  that  the  insured  committed  suicide,  signed  by 
the  coroner  of  St.  Louis,  but  lacking  the  essentials  of  an  inquisition 
under  our  statutes  or  at  common  law,  when  the  statutes  of  Missouri  are 
not  in  proof  to  show  its  competency,  is  not  admissible  in  evidence. 

Assam psit,  on  a  beneficiary  certificate.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1896.  Affirmed. 
Opinion  filed  June  18,  1890. 
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Dill  &  Schaefee,  attorneys  for  appellant. 

Hamill  &  Borders,  attorneys  for  appellee. 

Mb.  Justice  Soofield  delivered  the  opinion  op  the 
Court. 

By  appellant's  constitution  it  is  provided  that  assessments 
shall  be  made  on  the  first  of  the  month  and  be  pajrable 
within  thirty  days  thereafter;  that,  if  an  assessment  is  not 
paid  within  thirty  days,  the  member  shall  not  be  entitled  to 
any  death  benefits  or  other  aid,  but  may  be  reinstated  within 
the  next  thirty  days  by  a  majority  vote  of  the  lodge,  if  he 
shall  meet  his  obligation  and  personally  appear  before  the 
lodge  and  ask  to  be  reinstated. 

Andreas  Jung  died  on  the  1st  or  2d  day  of  June,  1895, 
without  having  paid  the  assessment  made  on  the  first  day  of 
the  preceding  May,  and  appellee,  his  beneficiary,  was  there- 
fore not  entitled  to  payment  of  the  certificate  according  to 
the  letter  of  the  constitution. 

But  the  evidence  shows  satisfactorily  that  from  the  time 
of  the  organization  of  the  local  lodge  until  the  d^ath  of  An- 
dreas Jung,  the  majority  of  the  members  did  not  pay  their 
assessments  within  the  thirty  days,  but  were  permitted  to 
make  their  payments  on  or  before  the  first  regular  meet- 
ing in  the  month  following  that  in  which  the  assessments 
were  made.  This  method  of  paying  assessments  grew  into 
a  custom,  or  practice,  sanctioned  by  the  lodge  and  relied 
upon  by  the  members. 

On  June  2d,  before  it  was  known  that  Andreas  Jung  had 
been  drowned,  appellee  paid  the  May  assessment  for  her  hus- 
band, and  the  assessment  for  two  others  whom  he  had  been 
helping  in  the  matter  of  advances;  and  on  June  5th,  at  the 
first  regular  meeting  of  the  lodge  for  that  month,  the  pay- 
ment for  Andreas  Jung,  whose  body  had  been  found,  was 
rejected,  and  the  payment  for  the  other  two  was  aceepted. 
Under  the  circumstances  appellant  is  estopped  from-  insist- 
ing on  a  forfeiture  of  the  certificate.  Chicago  Life  Ins.  Co. 
V.  Warner,  80  111.  410;  Metropolitan  Accident  Association 
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V.  Windover,  137  Id.  417;  Conductor's  Benefit  Associa- 
tion V.  Tucker,  157  Id.  194;  Ins.  Co.  v.  Norton,  96  U.  S. 
234;  Hartford  Life  Ins.  Co.  v.  Unsell,  144  Id.  439;  Stylow 
V  .Wisconsin  Odd  Fellow's  Mutual  Life  Ins.  Co.,  69  Wis. 
224;  Helme  v.  Philadelphia  Life  Ins.  Co.,  61  Pa.  St.  107. 

Appellant  criticises  the  first  and  second  instructions  given 
at  the  request  of  appellee.  The  objection  seems  to  be  that 
these  instructions  ignore  the  defense  that  Andreas  Jung 
committed  suicide,  which,  if  established,  would  have  reduced 
the  amount  to  be  recovered,  according  to  the  terms  of  the 
certificate,  from  $1,000  to  $500.  The  defense  of  suicide  was 
an  affirmative  one,  and  the  law  did  not  require  appellee  to 
anticipate  and  mention  this  defense  in  every  instruction. 
Mitchell  V.  MilhoUand,  106  111.  175;  County  of  Cook  v. 
Harms,  108  Id.  151. 

At  the  request  of  appellant,  the  court  instructed  the  jury 
that  suicide  could  be  established  by  circumstantial  evidence, 
and  that  if  suicide  were  proved,  there  could  be  no  recovery 
for  more  than  $500.  When  the  instructions  are  considered 
as  one  charge,  the  jury  were  not  misled,  but  on  the  contrary, 
were  sufficiently  enlightened  as  to  this  defense. 

Appellant  also  complains  of  the  refusal  of  the  court  to 
give  one  of  its  instructions.  The  substance  of  the  instruc- 
tion was  contained  in  others  which  were  given,  and  there 
was  no  reversible  error  in  refusing  it. 

The  court  admitted  in  evidence,  as  apart  of  the  proofs  of 
loss,  a  certain  writing  purporting  to  be  signed  by  the  coro- 
ner of  St.  Louis,  Missouri,  which  contained  a  finding  that 
Andreas  Jung  had  committed  suicide.  It  is  urged  that  the 
court  erred  in  instructing  the  jury  that  this  writing  did  not 
prove  suicide.  But  the  so-called  inquisition  was  held  w^ith- 
out  the  assistance  of  a  jury,  and  is  consequently  no  inquisi- 
tion at  all.  The  writing  lacks  other  essential  elements  of  an 
inquisition  under  our  statutes  or  at  common  law,  and  the 
statutes  of  Missouri  are  not  in  the  record.  Hence,  the  court 
was  justified  in  holding  the  writing  not  to  be  a  lawful  inqui- 
sition, and  in  telling  the  jury  that  it  did  not  prove  suicide. 

But  one  question  remains  to  be  considered.    Did  Andreas 
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Jung  commit  suicide?  The  evidence  upon  this  point  was 
wholly  circumstantial,  and  the  jury  were  justified  in  finding 
the  evidence  to  be  insufficient  to  establish  the  defense  of 
suicide. 

On  the  whole  we  are  satisfied  with  the  result  of  the  trial. 
The  judgment  is  affirmed. 


Herman  Hieimanii  t.  Charles  L.  Hainz. 

1.  Consideration — Want  of^  in  Promissory  Note, — A  consideration 
must  be  given  to  make  a  promissory  note  binding  upon  the  maker. 

2.  Same — Giving  a  New  Note  for  an  Old  One, — Where  a  new  note  is 
given  for  an  old  note  which  was  without  consideration  the  new  note  is 
also  without  consideration. 

Assampslt.,  on  promissory  notes.— Appeal  from  the  Circuit  Court  of 
Edwards  Coimty;  the  Hon.  Edmund  D.  Yotjngblood,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1896.  Affirmed.  Opinion 
filed  June  18,  1896. 

C.  O.  Ellis  and  E.  C.  Keamer,  attorneys  for  appellant. 

Edward  Kershaw  and  H.  J.  Strawn,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Green  delivered  the  opinion  op 
THE  Court. 

This  suit  was  brought  June  7,  1895,  before  a  justice  of 
the  peace,  to  recover  the  amount  of  three  promissory  notes^ 
signed  by  appellee,  dated  March  25, 1887;  one  for  $15,  pay- 
able in  thirty  days,  to  appellant;  another  for  $20,  payable 
in  sixty  da3'^s  to  appellant,  and  the  third  for  $20,  payable 
in  ninety  days,  to  appellant,  each  bearing  eight  per  cent 
interest  from  its  date.  After  a  trial,  a  verdict  and  judgment 
for  defendant,  the  plaintiff  took  an  appeal  to  the  Circuit 
Court,  where  a  trial  was  had  resulting  in  a  verdict  and 
judgment  for  defendant  for  costs,  to  reverse  which,  plaintiff 
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takes  this  appeal..  The  uncontradicted  evidence  proved 
that  in  1873  or  1874,  appellee  traded  horses  with  appellant's 
father,  giving  him  a  horse  and  note  for  $55,  for  a  horse  war- 
anted  to  be  sound  by  the  father.  The  horse  proved  to  be 
moon-eyed  and  unsound.  The  appellee  at  once  took  it  back 
to  the  father,  informed  him  of  the  unsoundness  of  the  horse, 
and  in  consideration  that  the  appellee  Avould  keep  it  and  per- 
mit the  father  to  keep  the  horse  he  had  received  in  exchange, 
the  latter  agreed  to  surrender  the  note  to  appellee,  and  went 
into  the  house  to  get  it,  but  failed  to  find  it  and  so  informed 
appellee,  and  said  he  would  never  bother  appellee  about  it 
whether  he  ever  found  it  or  not.  Appellee  agreed  to  the 
proffered  arrangement,  kept  the  unsound  horse  and  the 
father  kept  the  horse  he  had  received.  About  t}iirteen 
years  thereafter,  appellant  presented  this  note,  which  his 
father  had  given  him,  and  for  which  he  had  paid  nothing, 
to  appellee,  and  demanded  payment.  Appellee  testified  that 
he  told  appellant  he  had  no  note  against  him.  The  latter 
then  produced  the  note  and  appellee  said  that  note  was  to 
have  been  destroyed  by  the  father.  The  upshot  of  the  in- 
terview was  that  appellee  executed  the  notes  sued  on  for 
that  note. 

The  evidence  justified  the  finding  that  said  notes  were 
given  in  lieu  of  the  original  note,  which  was  settled  by  the 
agreement  of  the  payee  and  maker,  in  consideration  that 
the  maker  would  keep  the  unsound  horse  and  permit  the 
payee  to  retain  the  horse  he  had  received  in  exchange. 
The  original  note  from  that  time  was  no  longer  a  debt,  and 
would  not  be  a  consideration,  good  or  valuable,  for  the  notes 
sued  on.  There  was  no  doubtful  right  to  compromise  or 
well  founded  claim  to  settle,  but  a  wrongful  assertion  of  a 
claim  which  appellee,  when  the  notes  were  executed,  knew 
had  no  valid  existence  as  against  him.  The  only  defense 
relied  on  was  want  of  consideration,  and  this  was  fully 
established  by  the  proof.  MuUhoUand  v.  Bartlett,  74  111. 
62.  The  rulings  of  the  court  in  admitting  the  evidence  of 
appellee  and  Smith,  as  to  the  trade  of  horses  and  the  settle- 
ment of  the. note,  were  proper,  as  such  evidence  proved  the 
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note  Avas  without  value  or  vitality,  and  was  no  considera- 
tion for  the  nottos  given  for  it.  The  two  instructions  given 
for  defendant  stated  the  law  to  be  as  we  understand  it. 
The  modification  of  plaintiff's  first  instruction  and  refusal 
to  give  on  his  behalf  instructions  two,  three,  four,  five  and 
six,  is  assigned  for  error.  The  first  instruction,  as  asked  for, 
informed  the  jury  that  the  notes  read  in  evidence  made  a 
prima  facte  case,  and  entitled  the  plaintiff  to  recover  unless 
contradicted  by  competent  evidence.  This  was  modified  so 
as  to  read  as  follows :  "  The  court  instructs  the  jury  that 
the  notes  themselves  xnd^e  du  prima  facie  case,  and  entitle 
the  plaintiff  to  recover,  unless  the  evidence  shows  they 
were  given  w^ithout  any  valid  consideration."  The  modifi- 
cation was  correct.  The  second  refused  instruction  was  not 
the  law  under  the  facts  proven,  and  was  properly  refused. 
The  third  refused  instruction  was  "  that  forbearance  to  sue 
is  a  sufficient  and  good  consideration."  To  make  forbear- 
ance to  sue  a  good  consideration  for  a  promise  to  pay,  there 
must  be  a  well  founded  claim  in  law  or  equit}'',  or  there  must 
be  a  compromise  of  a  doubtful  right.  In  this  case  there 
was  no  good  consideration  for  the  promise  to  pay,  nor  was 
there  a  compromise  of  a  doubtful  right.  Hence  the  instruc- 
tion had  no  evidence  to  base  it  on,  and  was  properly  re- 
fused. The  fourth  refused  instruction,  for  the  same  reason, 
was  erroneous.  It  stated  that  a  compromise  of  a  doubtful 
claim  is  a  good  consideration,  which,  while  true  as  an  ab- 
stract proposition  of  law,  had  no  place  under  the  evidence 
in  this  case.  The  fifth  refused  instruction  told  the  jury 
that  unless  the  jury  believed  from  a  preponderance  of  the 
evidence  the  notes  were  procured  by  fraud  or  duress,  they 
should  find  for  plaintiff.  The  defense  was  want  of  consid- 
eration; hence  this  instruction  was  erroneous,  and  was  also 
properly  refused.  We  find  no  error  in  the  rulings  of  the 
court,  and  the  verdict  is  fully  supported  by  the  evidence. 
The  judgment  is  affirmed. 
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Hansur-Tebbetts   Implement  Co.  t.  Isaac    Smith  and 

8ilas  Smith. 

1.  Punitive  Damages.  —When  Proper, — In  order  that  punitive  dam- 
ages  may  be  allowed,  either  malice,  violence,  oppression  or  wanton  reck- 
lessness must  mingle  in  the  controversy.  The  act  complained  of  must 
partake  of  a  criminal  or  wanton  nature,  else  the  amount  sought  to  be  re- 
covered must  be  confined  to  compensation  alone. 

2.  Same — Consent  to  Invasion  of  Rights.— A  -penon  can  not  consent 
to  the  invasion  of  his  rights  and  then  claim  punitive  damages. 

3.  Same — Instruction  as  to — An  instruction  which  keeps  prominently 
before  the  jury  an  invitation  to  allow  punitive  damages  is  improper. 
The  jury  must  not  be  invited  or  pressed  to  give  damages  of  this  char- 
acter. 

Trespass  to  Personal  Property.— Appeal  from  the  Circuit  Court  of 
Union  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1896.  Reversed  and  remanded. 
Opinion  filed  June  18,  1896. 

Statement  of  the  Case. 

On  October  2,  1893,  the  appellees,  with  Wiley  Smith  and 
Susan  Smith,  for  the  previous  purchase  of  a  threshing  outfit 
and  sawmill,  gave  to  appellant  ten  promissory  notes,  the  first 
seven  of  which  were  for  the  sum  of  $50  each,  one  each  pay- 
able on  the  10th  day  of  each  succeeding  month  thereafter, 
the  eighth  note  for  the  sum  of  $47.60,  payable  June  10, 
1894,  the  ninth  for  $616.75,  payable  October  J,  1894,  and 
the  tenth  for  $1,200,  payable  October  1, 1895,  with  interest. 
The  first  eight  notes  were  secured  by  chattel  mortgage  upon 
the  sawmill,  saw,  belts  and  fixtures;  the  ninth  and  tenth 
notes  were  secured  by  a  chattel  mortgage  upon  the  same 
property  mentioned  in  the  first  mortgage,  and  included  the 
engine,  separator,  stacker  and  fixtures  of  the  threshing  out- 
fit. The  fijst  two  notes,  which  fell  due  in  November  and 
December,  1893,  were  paid,  and  a  payment  of  $26  was  cred- 
ited upon  the  third.  Each  mortgage  provided  that  the 
mortgagors  might  retain  possession  of  the  property  until 
default,  but  that  in  the  event  the  said  property  or  any  part 
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thereof  should  be  claimed  by  any  other  person  or  persons 
at  any  time  before  payment,  the  mortgagee  might  treat  such 
as  a  default,  and  the  same  should  constitute  such  default; 
and  if  the  money  thereby  secured  or  any  part  thereof  should 
not  be  promptly  paid  when  due  and  payable,  then,  at  the 
option  of  the  mortgagee,  the  whole  should  become  due  and 
payable  at  once. 

There  was  a  default  in  the  payment  of  the  remainder  of 
the  notes  secured  by  the  first  mortgage,  the  last  one  of 
which  became  due  June  10,  1894,  and  on  the  30th  day  of 
said  month  appellant  took  possession  of  the  property  cov- 
ered by  said  mortgage,  by  reason  of  said  default  and  condi- 
tion broken.  Appellant  at  the  same  time  took  possession 
of  the  threshing  outfit  under  the  second  mortgage;  first, 
because,  as  alleged,  another  person  other  than  the  mort- 
gagors, claimed  a  part  of  the  property,  to  wit,  the  sawmill 
outfit,  hence  there  was  a  default;  second,  appellees  consented 
to  the  taking.  On  the  10th  day  of  July,  1894,  after  giving 
the  notice  required  by  the  mortgages,  the  property  was  sold 
in  the  vicinity,  at  public  sale,  for  $416,  which  was  credited 
upon  the  notes. 

Appellees,  with  Wiley  and  Susan  Smith,  brought  this  suit 
against  appellant  on  the  31st  day  of  October,  1894,  for  the 
alleged  trespass,  which  was  after  default  in  the  payment  of 
the  note  for  $616.75,  due  October  1,  1894,  secured  by  the 
second  mortgage.  The  declaration  charged  a  simple  tres- 
pass for  the  taking  of  the  engine,  separator,  stacker,  belts, 
etc.  The  defendant  filed  five  pleas :  First,  not  guilty;  sec- 
ond, justification,  setting  up  the  facts  as  above  stated,  and  a 
default,  in  that  a  part  of  the  property  in  the  second  mort- 
gage had  been  taken  by  another  person,  other  than  the 
mortgagors;  third,  that  the  property  was  taken  by  the  leave 
and  license  of  the  plaintiffs;  fourth,  that  the  plaintiffs  ad- 
mitted a  breach  in  the  condition  of  the  mortgage  and  as- 
sented to  the  taking;  fifth,  that  the  plaintiffs  had  attempted 
to  dispose  of  the  property  and  a  part  thereof  without  the 
written  consent  of  defendant,  hence  there  was  a  breach  of 
the  condition  of  the  mortgage.    The  court  sustained  a  de- 
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murrer  to  the  second  plea,  which  appellant  insists  was  error. 
Issue,  in  an  informal  way,  was  joined  on  the  remaining  pleas 
and  trial  had  thereon,  there  being  no  evidence  offered  to 
sustain  the  fifth  plea.  The  jury  found  the  issues  for  the 
plaintiffs,  and  assessed  their  damages  at  81,632.73.  On  mo- 
tion for  a  new  trial,  one  of  the  grounds  therefor  being  a 
misjoinder  of  plaintiffs,  the  plaintiffs  entered  a  cross-motion 
to  dismiss  as  to  Wiley  Smith  and  Susan  Smith.  The  court 
allowed  the  cross-motion,  overruled  the  motion  for  a  new 
trial,  and  entered  judgment  on  the  verdict,  from  which  the 
defendant  prosecuted  this  appeal,  and  discusses  the  errors 
assigned:  that  the  court  erred  in  sustaining  a  demurrer  to 
the  second  plea;  in  giving,  refusing  to  give,  and  modifying 
instructions;  that  the  verdict  is  against  the  evidence  and  is 
excessive. 

Kabrakeb  &  LiNGLE,  attomcys  for  appellant. 
DoDD  &  PicKRELL,  attomcys  for  appellees. 

Mb.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
second  plea.  The  provision  in  the  mortgage  referred  to,  that 
if  the  property  "  shall  be  attached  or  claimed  by  another 
person  or  persons,  *  *  *  it,  the  appellant,  may  treat 
such  act  as  a  default  on  the  part  of  mortgagors,"  relates 
to  Another  person  than  a  party  to  the  instrument.  The 
moment  the  mortgage  was  executed  the  mortgagee  claimed 
the  property  "  in  the  nature  of  a  pledge  and  conditional 
sale,  to  become  absolute  in  the  mortgagee  on  condition 
broken.  But  until  a  forfeiture  has  thus  accrued,  the  mort- 
gagee has  only  a  lien  upon  the  pledge  for  the  security  of  his 
claim  against  the  mortgagor,  and  would  be  liable  in  dam- 
asres  if  he  were  to  sell  the  same  or  otherwise  convert  it  to 
his  own  use."     Rhines  v.  Phelps,  3  Gilm.  463. 

The  evidence  in  this  case  shows,  at  the  most,  for  appellees, 
that  while  Isaac  Smith  did  not  want  the  property  taken 
under  the  mortgage  until  his  notes  were  surrendered,  yet 
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he  did  not  object  to  the  delivery  of  the  property  by  his 
engineer,  Jennings,  after  the  job  of  threshing  was  finished 
at  Watson's,  and  the  proof  shows  that  Jennings  did,  in  the 
absence  of  any  agent  of  appellant,  take  the  threshing  outfit 
to  Carlyle  Mills.  It  is  incredible  that  Jennings  would  have 
done  this  over  the  objection  of  his  employer.  In  fact,  the 
Smiths  do  not  pretend  that  they  did  object.  They  objected 
to  the  work  of  the  separator,  which  the  evidence  shows 
was  substantially  worthless.  The  appellees  had  but  few  jobs 
of  threshing  engaged,  and  their  own  engineer  would  not 
recommend  its  work  to  farmers,  who  relied  on  his  judgment. 
He  says :  "  I  don't  think  it  would  have  threshed  more  than 
three  or  four  hundred  bushels  more  until  it  would  have 
fallen  down."  Evidently  it  would  not  pay  the  expenses  of 
running  the  outfit,  which  took  five  or  six  men  to  operate 
it.  In  the  light  of  this  evidence,  it  is  idle  to  calculate  the 
profits  of  such  a  machine.  Counsel  on  both  sides  agree 
"  the  measure  of  damages  in  such  cases  is  the  value  of  the 
right  of  possession  until  forfeiture  of  the  condition  of  the 
mortgage,  and  the  value  of  the  property  after  payment  of 
the  mortgage  debt,  citing  Jones  on  Chattel  Mortgages,  3d 
Ed.,  Sec.  437. 

The  court  in  its  instructions  applied  this  rule,  which,  in 
the  light  of  the  evidence,  makes  it  clear  that  the  verdict  for 
$1,632.73  is  largely  composed  of  punitive  damages.  The 
jury  were  instructed  that  if  they  believed  from  the  evidence 
'*  that  a  trespass  was  committed  as  charged  in  the  declara- 
tion *  *  *  in  a  Avanton,  willful  and  insulting  manner, 
and  that  the  plaintiff  has  suffered  any  actual  damage  there- 
from, then  the  jury  are  ordered  to  find  exemplary  dam- 
ages." 

This  instruction  in  effect  is  repeated  several  times,  and 
defendant's  instructions  were  modified  against  its  protest 
recognizing  the  right  to  give  such  damages.  The  claim  for 
punitive  damages  in  this  way  was  made  so  strong  andkept 
so  prominently  before  the  jury  that  it  amounted  to  an  invi- 
tation to  allow  such  damages.  A  jury  must  not  be  invited 
•or  pressed  to  give  damages  of  that  character.  See  Brown- 
ing V.  Jones,  52  111.  App.  606,  for  collation  of  authorities. 
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The  record  has  been  read  to  find  evidence  to  sustain  the 
instruction  in  regard  to  this  trespass  having  been  committed 
"  in  a  wanton,  willful  and  insulting  manner,"  and  we  are 
unable  to  do  so.  There  was  no  anger  manifested  by  any 
one,  threats  made,  force  used,  or  insults  offered.  The  most 
that  can  be  said  is,  that  an  unauthorized  deinand  was  made 
for  the  surrender  of  the  property,  to  which  appellees,  grant- 
ing all  they  claim,  reluctantly  yielded  and  delivered  up  the 
property,  after  finishing  the  Watson  job  of  threshing,  and 
made  no  protest  at  the  sale.  The  most  that  can  be  said  is, 
that  appellees  wanted  their  notes  delivered  up,  as  a  condi- 
tion of  their  consent,  and  doubtless  this  was  largely  because 
the  separator  was  worthless.  There  is  nothing  in  the  rec- 
ord to  show  that  appellee  declared  that  appellant  had  no 
legal  right  to  take  the  property,  or  make  a  demand  for  its 
surrender.  They  did  not  say,  "  the  mortgage  does  not  au- 
thorize you  to  take  it."  They  should  have  known,  and  in 
law  were  presumed  to  know,  as  well  as  appellant,  whether 
the  mortgage  authorized  the  property  to  be  taken.  They 
yielded  to  a  claim  that  the  mortgage  did  not  warrant,  and 
delivered  up  the  property,  making  at  the  time  of  the  claim 
the  counter-claim  that  the  notes  should  be  surrendered, 
which  was  not  complied  with,  whereby  their  right  to  com- 
pensating damages  was  preserved.  But  in  order  that  puni- 
tive damages  may  be  allowed,  as  repeatedly  held  by  the 
Supreme  Court,  **  either  malice,  violence,  oppression,  or 
wanton  recklessness  must  mingle  in  the  controversy.  The 
act  complained  of  must  partake  of  a  criminal  or  wanton 
nature,  else  the  amount  sought  to  be  recovered  must  be 
confined  to  compensation."  City  of  Chicago  v.  Martin,  49 
lU.  245,  which  case,  after  reviewing  the  authorities,  cites 
and  follows  case  of  Kennedy  v.  North  Mo.  E.  R.  Co.,  36  Mo. 
351;  T.  P.  &  W.  R.  R.  Co.  v.  Patterson,  63  111.  307,  and 
cases  cited.  The  injury  complained  of  must  be  done  wan- 
tonly or  willfully— Miller  v.  Kirby,  74  111.  248— with  a 
reckless  disregard  of  rights.  Becker  v.  Dupree,  75  111.  167. 
It  is  held  that  vindictive  or  exemplary  damages  should  not 
be  awarded  in  an  action  for  the  illegal  seizure  cind  asporta- 
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tion  of  plain  tiflf's  goods  when  there  is  no  evidence  of  wan- 
ton or  malicious  wrong  on  the  part  of  the  defendant. 
Engle  V.  Jones,  51  Mo.  316;^"VVannamaker  v.  Bowes,  3(5 
Md.  42;  Hyatt  v.  Adams,  16  Mich.  180. 
'  A  person  can  not  consent  to  an  invasion  of  his  right,  and 
then  claim  punitive  damages.     Farwell  v.  Warren,  70  111.  28. 

It,  is  true,  a  mere  belief  in  the  right  to  do  the  act  com- 
plained of,  or  ignorance  of  the  law,  can  not  shield  a  person — 
Jasper  v.  Purnell,  67  111.  358;  Singer  Mfg.  Co.  v.  Holdfodt, 
86  111.  455 — where  there  is  no  reasonable  claim;  yet,  in 
order  to  justify  punitive  damages,  the  element  of  wanton- 
ness or  reckless  disregard  of  rights  must  be  shown.  Theie 
must  not  be  an  s^pparent  or  qualified  recognition  of  the  pro- 
priety of  the  a<5t,  as  there  was  in  this  case,where  there  might 
well  be  a  diflFerence  of  opinion  as  to  the  legality  of  the 
claim.  While  the  doctrine  of  punitive  damages  is  recog- 
nized and  firmly  established  in  this  State,  yet,  as  said  in 
Holmes  v.  Holmes,  64  111.  298,  the  courts  should  see  to  it 
that  it  is  not  perverted. 

The  word  "authorized,"  as  used  in  an  instruction  in 
regard  to  punitive  damages,  is  criticised  as  being  equivalent 
nearly  to  the  word  "  entitled,"  which,  it  has  been  held,  was 
error  to  use.  W.  St.  L.  &  P.  Ey.  Oo.  v.  Rector,  104  111.  303. 
While  it  is  not  believed  to  be  the  best  word  to  use,  yet  its 
use  has  never  been  condemned  so  far  as  we  are  aware.  It 
was  used  in  the  case  of  Hodgson  v.  Milward,  3  Grant's 
Cases,  Penn.,  406,  with  apparent  approval.  See  Sedgwick, 
on  the  Measure  of  Damages,  6th  Ed.,  notes  to  p.  569.  This 
large  verdict  is  probably  attributable  to  the  fact  the  thresh- 
ing machine  was  worthless,  and  that  the  jury  believed  the 
notes  should  have  been  delivered  up,  which  is  probably  ' 
true,  in  the  light  of  this  evidence,  as  a  matter  of  fair  dealing. 
But,  as  the  court  properly  instructed  them,  those  matters 
could  not  be  considered  in  the  way  of  damages  in  this  case. 
That  can  be  determined  in  a  suit  on  the  notes. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the 
cause  remanded. 
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€ity  of  East  St.  Louis  y.  John  Canty.     - 

1.  Variance — Pleadings  and  Proof— Surplusage.  — ^Where  the  declara- 
tion was  upon  a  general  judgment,  and  the  payment  of  the'  judgment 
offered  in  evidence  was  limited  to  certalnt  named  f undSj  the  limitation 
was  treated  as  surplusage,  and  the  judgment  properly  admitted  in  evi- 
dence under  a  plea  of  nul  tiel  record, 

2.  Payment — When  the  Question  of  is  not  in  Issue, — It  is  not  incum- 
bent upon  the  plaintiff  in  an  action  on  a  judgment  to  show  affirmatively 
that  such  judgment  has  not  been  paid,  when  the  only  plea  filed  is  that 
of  nul  tiel  record. 

Debt,  upon  a  judgment.  Appeal  from  Circuit  Court  of  St.  Clair 
County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1896.  Affirmed.  Opinion  filed  March 
18,  1896. 

W.  A.  Bennett,  City  Aftoniey,  for  appellant, 
E.  R.  Davis,  attorney  for  appellee. 

Me.  Justice  Scofield  delivered  the  opinion  of  the 
Court. 

In  1878,  appellee  sued  appellant  in  an  action  of  assumpsit, 
and  recovered  a  judgment  for  $408  and  costs  of  suit.  The 
declaration  contained  the  common  counts  only,  and  the 
plea  was  the  general  issue.  The  record  shows  that  the  ap- 
pellant appeared  and  acknowledged  that  it  had  "  assumed 
and  promised,"  as  alleged  in  the  declaration,  and  confessed 
an  indebtedness  to  the  plaintiff  for  the  sum  of  $408,  part  of 
which  was  due  and  payable  out  of  the  fund  for  the  police 
department  for  the  fiscal  year  of  1876,  and  the  retnainder 
out  of  the  fund  for  the  same  department  for  the  ensuing 
year.  A  judgment  was  rendered  in  favor  of  the  plaintiff 
for  $408,  payable  in  the  manner  above  specified. 

In  1892,  appellee  sued  appellant  in  an  action  of  debt  on 
this  judgment,  describing  the  same  in  his  declaration  as  a 
general  judgment.  Appellant  pleaded  nul  tiel  record^  and 
contended  in  the  court  below,  and  contends  here,  that  there 
was  a  variance  between  the  declaration  and  the  judgment 
sued  upon. 
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We  are  of  the  opinion  that  the  part  of  the  judgment 
which  limits  the  collection  thereof  to  certain  funds  should 
be  rejected  as  surplusage.  Either  the  plaintiff  was  entitled 
to  a  judgment  to  be  satisfied  in  the  ordinary  manner,,  or  to 
no  judgment  at  all.  The  fact  that  this  limitation  was  at- 
tached to  the  Acknowledgment  of  indebtedness  is  immate- 
rial. The  case  is  not  unlike  Belford  v.  Woodward,  158  IlL 
122,  in  which  such  part  of  the  judgment  as  ordered  the  pay- 
ment to  be  made  in  gold  coin  was  rejected  as  surplusage,  as 
not  being  within  the  purview  of  the  issues  made  by  the  plead- 
ings. 

If  this  position  is  correct,  there  was  no  variance,  and  the 
court  did  not  err  in  admitting  the  record  of  the  judgment 
in  evidence. 

It  is  also  urged  that  it  was  incumbent  on  appellee  to  show 
affirmatively  that  the  judgment  had  not  been  paid.  But 
this  question  is  not  before  us,  ihasmuch  as  the  only  plea 
filed  was  nid  tiel  r,ecord.  1  Chitty  on  Pleadings,  Marg.  p. 
485. 

The  judgment  is  affirmed. 
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^ 1^  Hary  Brooks  v.  Donally  A.  Brooks  and  Hettie  Brooks^ 

his  wife^  Millard  F.  Brooks,  William  B.  Prick- 
ett  &  Co.  and  A.  W.  Jeffress. 

1.  Leoacies —  WTien  a  Charge  upon  Realty. — Where  a  testator  makes 
a  bequest  of  legacies,  and  then  disposes  of  the  balance  of  his  estate  in  a 
residuary  clause,  commingling  real  and  personal  property,  the  legacies 
wiU  be  a  charge  upon  the  real  estate  so  devised. 

Bill,  to  charge  real  estate  with  the  payment  of  legacies.  Appeal 
from  the  Circuit  Court  of  Madison  Coimty;  the  Hon.  Benjamin  R.  Bur- 
roughs.  Judge,  presiding.  Heard  in  this  court  at  the  February  term, 
1896.    Reversed  and  remanded.    Opinion  filed  June  18, 1896. 

Statement  of  the  Case. 

On   September  29,  1885,  Martin  Brooks  died    testate, 
seized  of  certain  real  estate,  which,  by  the  bill  filed  in  this 
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case^  is  soaght  to  be  charged  with  the  payment  of  a  certain 
legacy  to  appellant.  By  his  will,  executed  March  4,  1S85, 
he  bequeathed  (1)  to  his  wife  "  one  hundred  and  fifty  dol- 
lars per  annum  for  her  maintenance  during  her  life  *  * 
to  be  accepted  by  her  as  her  portion  of  my  estate;"  (2)  he  de- 
vised to  his  daughter,  Elma  Eedferd,  130  ac;*es  of  land  in 
Missouri,  "  to  be  accepted  by  her  as  her  portion  of  .ray 
estate; "  (3)  he  bequeathed  appellant,  a  granddaughter,  then 
aged  nine  years,  $300,  ^^  to  be  placed  in  the  hands  of  the  ad- 
ministrator to  be  put  out  at  interest  until  she  arrives  at  the 
age  of  eighteen  years,"  and  should  she  die  before  that  time, 
then  the  same  was  to  be  distributed  equally  between  his 
three  oldest  grandaughters;  (4)  he  bequeathed  to  his  daugh- 
ter, Naomi  Bacon,  $400;  (5)  to  his  son,  Millard  Brooks, 
$300;  (6)  "I  give  and  bequeath  to  Susanna  Williamson, 
Margaret  Tabor,  Isaac  Brooks,  Lilla  Brooks  and  Donally 
A.  Brooks,  my  sons  and  daughters,  the  balance  of  all  my  real 
avid  personal  estale  of  every  kind,  name  and  7iatvre,  and  to 
share  and  share  alike,  except  xay  son,  Isaac  Brooks,  who  has 
already  received  $200,  deducted  out  of  his  portion  of  my 
estate.  *  *  *  I  constitute  and  appoint  my  son  Isaac 
Brooks,  my  executor  of  this  my  last  will  and  testament. 
*  *  *  I  further  want  my  executor's  portion  of  my  estate 
held  for  the  faithful  performance  of  all  the  above  bequest." 

The  bill  alleges  that  at  the  time  the  \vill  was  made,  and 
at  testator's  death,  he  was  the  owner  of  personal  property 
of  the  value  of  $1,023.76,  as  appraised,  and  of  moneys  and 
claims5  $112.30,  making  a  total  of  $1,136.05,  and  also  owned 
100  acres  of  land,  now  owned  by  Donally  A.  Brooks,  and 
eighty  acres  of  land  now  owned  by  Millard  Brooks,  both  of 
which  tracts  were  included  in  said  residuary  clause  of  the 
will,  and  which  were  purchased  by  the  present  owners  from 
the  other  residuary  legatees,  the  deeds  of  which  interest 
contained  the  following  clause : 

*'  This  deed  is  made  subject  to  the  payment  of  the  cash 
legacies  named  in  the  last  will  and  testament  of  said  Martin 
Brooks,  deceased,"  but,  as  claimed,  no  deduction  was  made 
from  the  consideration  paid,  on  account  of  said  legacies,  the 
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purchasers  having  taken  and  obtained,  as  they  claim,  legal 
advice  that  such  legacies  were  not  a  iien  on  said  land.  Mil- 
lard Brooks,  who  was  bequeathed  a  $300  legacy,  however, 
purchased  Naomi  Bacon's  $400  legacy  and  took  an  assign- 
ment with  power  to  collect.  The  said  Isaac  Brooks  not 
being  a  resident  of  the  State,  did  not  qualify  as  executor 
under  the  will,  and  the  widow,  Margaret  L.  IBrooks,  having 
renounced  under  the  will,  was  appointed  administratrix 
with  the  will  annexed.  Her  report  charged  up  the  personal 
property  as  a  debit,  $1,036.05,  and  took  credit  with  $1,105, 
the  amount  of  her  widow's  award,  and  ^.Iso  the  payment  of 
certain  debts  and  costs  of  administration,  which  absorbed 
all  the  personal  estate.  Soon  after  said  report  in  18s7,  she 
died  and  no  other  administrator  was  appointed.  The  ap- 
pellant arrived  at  the  age  of  eighteen  years  on  October  16, 
1894,  and  made  demand  on  said  residuary  legatees  for  the 
payment  of  said  legacy,  but  was  refused  and  claim  made 
that  said  legacy  was  not  a  lien  or  charge  on  said  residuary 
share  of  the  estate. 

The  bill  prays  that  said  legacy  be  decreed  to  be  paid,  or 
that  said  land  be  sold,  etc.  The  bill  was  answered  and  a 
hearing  had,  with  a  showing  of  facts  as  above  set  forth,  and 
a  decree  entered  dismissing  the  bill  for  want  of  equity. 

Dale  &  Bkadshaw,  attorneys  for  appellant. 

Legacies  given  without  creating  an  express  trust  to  pay 
them  followed  by  a  general  residuary  disposition  of  the 
whole  estate,  the  real  estate  will  be  charged  with  the  be- 
quests, for  the  residue  can  only  mean  what  remains  after 
satisfying  the  previous  gifts.  Lewis  v.  Darling,  16  IIow. 
(U.  S.)  1. 

A  legacy  to  a  graMdaughter,  to  be  paid  out  of  a  testa- 
tor's estate  when  she  arrives  at  the  age  of  eighteen,  is  a  lien 
upon  land  belonging  to  the  estate  where  the  personal  prop- 
erty is  insufficient.  Langworthy  et  al.  v.  Golden,  2S  111. 
App.  119. 

It  is  diflBcult  to  see  how  a  devise  of  the  "  rest,  residue 
and  remainder  "  of  an  estate  can  be  otherwise  than  subject 
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to  all  that  has  gone  before.  Bergman  v.  Bogda,  46  111. 
App.  358. 

A  charge  upon  real  estate  may  be  made  by  the  testator 
either  by  express  direction  or  the  intention.  Eslop  v.  Gat- 
ton,  71  111.  424. 

Nothing  is  given  to  the  residuary  devisee  but  what  re- 
mains after  payment  of  the  legacies.  These  are  a  charge 
upon  the  testator's  land.    Nichols  v.  Postal,  2  Dall.  131. 

Tbavous  &  Warnook,  attorneys  for  appellees,  contended 
that  legacies  must  be  paid  from  the  personal  estate  of  the 
testator,  unless  a  contrary  intention  clearl)'  appears  from 
the  entire  will.  Heslop  v.  Hatton,  71  111.  630;  Paxson  v. 
Potts,  Adm'r,  3  N.  S.  Eq.  313. 

The  mere  fact  that  the  real  and  personal  estates  of  a  tes- 
tator are  united  in  a  residuary  clause,  is  not  sufficient  to 
charge  real  estate  with  the  payment  of  legacies,  especially 
where  there  have  been  previous  devises  of  real  as  well  as 
personal  estate.  Showalter  v.  Showalter,  38  III.  App.  208; 
Reid  v.  Corrigan,  143  111.  402;  Goddard  v.  Pomeroy,  36 
Barb.  556;  Meyers  v.  Eddy,  47  Barb.  263;  Lupton  v.  Lupton, 
2  Johns.  Ch.  614;  Paxson  v.  Potts,  Adm'r,  3  N.  J.  Eq.  313; 
Duncan  v.  Wallace,  114  Ind.  169. 

The  fact  above,  that  the  deeds  were  made  subject  to  the 
legacies,  will  not  in  itself,  be  sufficient  to  charge  the  real 
estate  ^vith  their  payment.  Robinson  Bank  v.  Miller,  153 
111.  261;  Drury  v.  Holden,  121  111.  137. 

Mb.  Justicb  Sample  delivered  the  opinion  of  the  Court. 

The  only  question  involved  is  as  to  the  proper  construc- 
tion of  the  will  of  Martin  Brooks,  sufficiently  set  out  in  the 
statement.  The  appellant  claims  her  legacy  was  a  charge 
on  the  residuary  estate;  this  the  appellees  deny,  and  the 
court  below  sustained  them.  It  will  be  observed  the  will 
does  not  expressl}^  make  the  legacies  a  charge,  unless  it  is 
by  the  last  clause  of  the  will,  viz.:  "I  further  want  my 
executor's  portion  of  the  estate  held  for  the  faithful  perform- 
ance of  all  the  above  bequest."  The  evidence  does  not  ex- 
pressly disclose  what  the  value  of  the  real  estate  covered 
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by  the  residuary  clause  was,  or  the  vq,lue  of  the  executor's — 
Isaac  Brooks' — portion.  The  consideration  expressed  in 
his  deed,  subject  to  the  payment  of  the  legacies,  was  $600; 
the  consideration  for  a  like  share  in  other  deeds,  subject  to 
the  payment  of  the  same  legacies,  was  $1,000,  so  that  it  is 
fair  to  assume  the  value  of  the  180  acres  was  from  $3,000  to 
$5,000.  The  residuary  legatees,  including  the  personal 
legatees,  excepting  appellant,  joined  in  the  execution  of  the 
deeds  to  Millard  and  Donally  A.  Brooks,  owners  of  the  re- 
siduary land  sought  to  be  charged,  all  of  which  deeds,  as 
stated,  were  made  "subject  to  the  payment  of  the  cash 
legacies  named  in  the  last  will  and  testament  of  said  Martin 
Brooks."  Millard  Brooks  had  purchased  the  legacy  of 
Naomi  Bacon  and  taken  an  assignment  with  power  to  col- 
lect. The  personal  legacies,  to  appellant  $300,  Naomi 
Bacon  $400,  Millard  Brooks  $300,  aggregated  $l,OQ0,  in  ad- 
dition to  the  $150  annually  to  Margaret  L.  Brooks,  the 
widow.  The  residuary  legatees  were  Susanna  Williamson, 
Margaret  Tabor,  Isaac  Brooks,  Lilla  or  Louise  Brooks  and 
Donally  A.  Brooks,  five  in  number,  sons  and  daughters  of 
testator.  Millard  Brooks  and  Naomi  Bacon,  a  son  and 
daughter  of  testator,  were,  as  stated,  given  personal  legacies 
and  were  not  included  as  residuary  legatees.  It  will  also 
be  observed  that  no  provision  was  made  in  the  will  for  the 
payment  of  debts  or  funeral  expenses.  The  entire  personal 
property,  exclusive  of  debts,  funeral  expenses  and  costs  of 
administration,  did  not  equal  the  aggregate  of  personal 
legacies  and  one  year's  annuity.  The  widow  having  re- 
nounced under  the  willj  and  taken  her  award,  nothing  was 
left  to  pay  the  legacies,  if  the  real  estate  was  not  charged. 
The  eflfect  would  be  to  disinherit  two  of  the  testator's  chil- 
dren, Millard  Brooks  and  Naomi  Bacon,  and  deprive  appel- 
lant, a  grandchild,  of  her  legacy.  The  testator  evidently 
contemplated  no  such  result,  and  if  he  could  speak  now 
would  not  wish  it.  The  intention  of  the  testator,  however, 
as  determined  from  the  will  itself,  must  govern.  It  is  clear, 
under  the  law,  that  the  testator  intended  his  estate  should 
be  charged  with  the  payment  of  the  annuity  to  his  wife, 
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although  he  did  not  so  express  himself.  He  knew,  however, 
she  had  rights  as  his  wife  under  the  law,  and  the  effect  of 
his  bequest  was  a  proposition  to  purchase  these  rights  for  a 
consideration  to  be  paid  by  the  estate,  and  had  she  accepted, 
the  estate  would  have  been  bound  and  the  question  of  lapse 
of  her  legacy  could  not  have  been  raised.  Blatchford  v. 
Newberry,  99  111.  at  p.  62;  Corrigan  v.  Eeed,  40  111.  App. 
404-413;  Scribner  on  Dower,  Vol.  2,  p.  496;  Williams  on 
Executors,  p.  1364;  Roper  on  Legacies,  p.  432;  3  Pomeroy's 
Equity  Jur.,  Sec.  1142;  Steele  v.  Steele,  64  Ala.  438;  Lord 
V.  Lord,  23  Conn.  327. 

It  is  not  legally  so  clear,  though  morally  it  is,  that  the  tes- 
tator did  not  contemplate  that  his  two  children  named  should 
be  disinherited,  or  that  his  grandchild  should  be  deprived 
of  his  bounty.  It  is  true,  as  contended  by  appellees,  that 
the  general  rule  is  that  legacies  must  be  paid  from  the  per- 
sonal estate  unless  made  a  charge  upon  the  real  estate, 
without  a  contrary  intention  is  manifested  by  the  will  itself. 
This  is  elementary.  That  intention,  however,  as  it  has  long 
been  held,  is  manifested  by  a  residuary  clause  in  the  will, 
commingling  real  and  personal  property.  Thus  it  is  said  in 
Jarman  on  Wills,  3d  Vol.,  4th  Am.  Ed.,  *426,  2d  Vol.  *604: 
"  It  is  also  clear  that  where  legacies  are  given  and  then  ^  all 
the  residue  of  the  real  and  personal  estate,'  the  legacies  are 
charged  on  the  realty.  In  support  of  this  proposition,  a 
large  number  of  authorities  are  cited.  It  is  the  established 
rule  in  this  country  as  well  as  in  England.  Am.  &  Eng. 
Ency.  of  L.,  Vol.  13,  117,  and  note  4;  Lewis  v.  Darling,  16 
Hav.  1.  The  principle  as  to  residuary  clause  charging 
the  property  with  the  payment  of  legacies  is  known  as  the 
rule  in  Greville  v.  Browne,  Hawkins,  Wills,  *295. 

The  language  of  the  residuary  clause  of  the  will,  viz., 
"  The  balance  of  all  my  real  estate  and  personal  estate  of 
every  kind,  name  and  nature,"  means  the  same  as  "  residue." 
Rom.  Cath.  Ch.  v.  Wachter,  42  Barb.  43;  Hart  v.  Williams, 
77  N.  C.  426. 

But  it  is  contended  this  rule  does  not  apply  where,  pre- 
ceding the  residuary  clause,  there  had  been  a  devise  of  real 
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estate,  and  some  courts  so  hold.  Paxson  v.  Potts,  Adm'r,  3 
N.  J.  Eq.  Repts.  313.  That  question  has  not  been  decided 
by  our  Supreme  Court,  but  in  Francis  v.  Clenow,  cited  in  3 
Jarman  on  Wills,  429,  Vol.  2,  *605,  it  was  held  that  not- 
withstanding  the  previous  devise  of  certain  real  estate,  the 
legacies  were  charged  on  the  real  estate  by  force  of  the  resid- 
uary gift.  See  also  Ibid,  430,  where  it  is  said:  "  In  read- 
ing a  devise  of  real  estate  to  one  person  and  of  personal  leg- 
acies to  another,  and  of  the  residue  of  the  real  and  personal 
property  to  a  third  person,  we  may  see  that  there  might  be 
a  mode  of  interpreting  it  reddendo  singnla  singidis^  as  mean- 
ing to  give  the  rest  of  the  personal  property  to  one  person, 
and  the  rest  of  the  realty  to  another.  But  that  is  not  the  nat- 
ural meanhig  of  the  wordsP  See  also  collation  of  authorities 
on  the  point  of  a  devise  of  real  estate  intervening  between 
the  gift  of  the  legacies  and  the  residuary  clause,  holding 
that  does  not  affect  the  rule  in  13th  Vol.  Am.  &  Eng.  Ency. 
of  Law,  note  4,  117. 

Some  States,  especially  New  York,  hold  that  the  residuary 
clause  commingling  real  and  personal  property  is  only  a 
circumstance  which  is  to  be  considered  in  connection  with 
other  extrinsic  facts  to  determine  whether  such  legacies  are 
made  a  charge  on  real  estate,  and  that  the  burden  of  proof 
of  such  circumstances  is  on  the  personal  legatee.  Briggs  v. 
Carroll,  117  N".  Y.  2S8.  But  as  our  court,  in  Heslop  v.  Gat- 
ton,  71  111.  528,  held  a  will  is  not  to  be  construed  by  any- 
thing dehors  to  explain  the  testator's  intention,  it  is  not 
believed  those  authorities  are  applicable,  where  there  is  no 
latent  ambiffuitv.  The  effect  of  that  decision  is  that  a  will 
must  speak  for  itself,  under  the  rules  of  established  law,  one 
of  which  is,  as  heretofore  shown,  that  a  personal  legacy, 
preceding  a  residuary  clause,  commingling  real  and  personal 
property,  is  a  charge  on  the  realty  so  devised. 

As  we  construe  the  will  in  this  case,  the  residuary  property 
was  commingled.  The  rule  of  construction  adopted  in  Reid 
V.  Corrigan,  143  111.  402,  is  not  at  ail  in  conflict  with  that 
in  the  Heslop  case,  that  the  will  must  speak  for  itself  as  to 
the  intention.    In  our  judgment  the  residuary  legatees  only 
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took  the  residuum.    As  said  in  Bergman  v.  Bogda,  48  411. 
App.  358,  "  It  is  difficult  to  see  how  a  devise  of  the  rest,  ' 
residue  and  remainder  of  an  estate  can  be  thouofht  to  be 
otherwise  than  subject  to  all  that  has  gone  before." 

The  last  clause  of  the  will  referred  to  in  the  beginning  of 
this  opinion,  declaring  that  the  executor's — Isaac  Brooks' — 
portion  of  the  estate  should  be  "  held  for  the  faithful  per- 
formance of  all  the  above  bequest,"  while  not  clearly  ex- 
pressed, yet  evidently  was  intended  to  secure  the  payment 
of  the  bequests  to  the  persons  to  whom  they  were  made, 
and,  in  our  judgment,  by  the  tertns  of  the  will  itself,  fur- 
nishes cogent  evidence  of  the  testator's  intention  to  charge 
those  bequests  or  legacies  on  the  residuary  real  estate.  To 
construe  the  will  otherwise  would  be  attributing  an  inten- 
tion to  the  testator  of  making,  or  at  least  attempting  to 
make,  those  bequests  a  charge  on  Isaac  Brooks'  portion,  the 
value  of  which  was  less  than  the  bequests,  without  any 
provision  to  meet  and  satisfy  them  out  of  other  portions  of 
the  estate.  By  construing  the  will  as  the  testator  evidently 
intended,  and  according  to  the  plain,  common  sense  mean- 
ing of  the  language  of  the  residuary  clause,  such  an 
absurdity  is  avoided  and  justice  is  done  to  all  parties  con- 
cerned. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  for  the  com- 
plainant. 


Chicago  &  Alton  Railroad  Company  v.  Martha  Pelligreen. 

1.  iNBTEUcnoNS— -Srroneoiw  cm  Misleading,— An  instruction,  stating 
that  when  witnesses  are  otherwise  equally  credible,  and  their  testimony 
otherwise  entitled  to  equal  weight,  greater  weight  and  credit  should  be 
given  to  those  whose  means  of  information  were  superior,  and  also  to 
those  who  swear  affirmatively  to  a  fact,  rather  than  to  those  who  swear 
negatively,  or  to  want  of  knowledge,  is  erroneous  as  misleading,  when 
given  without  another  instruction  clearly  defining  affirmative  and  nega- 
tive testimony. 
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Ilrespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  Eajttt  St.  Louis;  the  Hon.  Benjamin  H.  Canbt,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1890.  Reversed  and  re- 
manded.   Opinion  filed  June  18,  1890. 

Wise  &  McNulty,  attorneys  for  appellant. 
Wm.  p.  Launtz,  attorney  for  appellee. 

Mb.  Justice  Scofirld  delivered  the  opinion  op  the 
Court. 

This  case  was  before  ns  at  the  February  term,  1895,  and 
the  judgment  of  the  lower  court  in  favor  of  Martha  Pelli- 
green was  reversed  and  the  cause  was  remanded  because  we 
were  dissatisfied  with  the  verdict  of  the  jury  under  the  evi- 
dence.    69  111.  App.  558. 

The  cause  has  been  tried  again  and  another  verdict  has 
been  rendered  in  favor  of  the  appellee.  Even  if  the  judg- 
ment should  be  sustained  under  the  evidence  there  is  one 
error  of  law,  the  giving  of  appellee's  third  instruction, 
which  would  necessitate  a  reversal  of  the  judgment.  This 
instruction  is  as  follows : 

''  The  court  instructs  the  jury  that  when  witnesses  are 
otherwise  equally  credible,  and  their  testimony  otherwise 
entitled  to  equal  weight,  greater  weight  and  credit  should 
be  given  to  those  whose  means  of  information  were  supe- 
rior, and  also  to  those  who  swear  affirmatively  to  a  fact, 
rather  than  to  those  who  swear  negatively,  or  to  want  of 
knowledge." 

There  were  abundant  opportunities  for  the  jury  to  mis- 
use this  instruction  to  appellant's  prejudice,  both  as  to  the 
manner  in  which  the  alleged  injury  was  received,  and  as  to 
the  nature  and  extent  of  the  injury.  With  this  instruction 
before  the  jurj^  there  arose  a  necessity  for  another  instruc- 
tion clearly  defining  affirmative  and  negative  testimony. 
The  uninstructed  mind  would  probably  conclude  that  a 
sentence  which  contains  the  word  not  is  negative,  and  that 
every  other  is  affirmative.  This  being  true  the  testimony  of 
appellee  would  be  accorded  more  weight  than  would  be 
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given  to  the  testimony  of  ar^y  one  who  might  deny  her  as- 
sertions.  And  yet  the  use  of  the  word  not  is  not  the  inva- 
riable test  of  negative  testimony.  Where  one  man  swears 
that  A  struck  B  and  another  swears  that  A  did  not  strike 
B,  and  both  had  equal  opportunity  to  see  and  know  the 
facts,  the  testimony  of  each  of  the  witnesses  is  affirmative 
in  the  legal  signification  of  the  term.  So  the  testimony  of 
the  brakeman  in  this  case  that  he  did  not,  on  this  occasion, 
push  appellee,  or  any  other  woman,  violently  up  the  steps 
in  helping  her  on  the  train,  is  not  to  be  regarded  as  having 
less  weight  than  appellee's  testimony  on  that  point  simply 
because  it  is  couched  in  negative  terpis.  0.,  B.  &  Q.  E.  R.  Co. 
V.  Cauflfman,  38  111.  424;  R.  R.  I.  &  St,  L.  R.  R.  Co.  v.  Hillmer, 
72  Id.  235;  C,  B.  &  Q.  R.  R.  Co.  v.  Lee,  87  Id.  454. 
The  judgment  is  reversed  and  the  cause  is  remanded. 


Sylvester  Witter  v.  Estate  of  Catherine  Witter. 

« 

1.  AppeaIjs — From  Orders  Removing  Adminiatrators. — In  an  appeal 
from  an  order  removing  an  admimstrator,  the  appeal  bond  can  not  be 
filed  in  the  Circuit  Couit,  and  if  so  filed  the  appeal  is  properly  dis- 
missed. 

2.  Same — Improper  Parties. — ^The  county  judge  and  county  clerk 
are  in  no  sense  parties  to  an  appeal  from  an  order  removing  an  admin- 
istrator. 

Bemoral  of  an  Administrator.— Appeal  from  the  Circuit  Court  of 
Wayne  County;  the  Hon.  Carroll  C.  Boogs,  Jndg^,  presiding.  Heard 
in  this^x>urt  at  the  February  term,  1896.  Affirmed.  Opinion  filed  June 
18,  1806. 

Hanna  &  Hanna,  attorneys  for  appellant. 
Creighton  &  Kkamer,  attorneys  for  appellee. 
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Mr.  Justicb  Sample  delivered  the  optniok  of  the  Court. 

The  appellant  "was  appointed  administrator  of  appellee 

estate,  and  on  the  11th  day  of  December,  1805,  at  some 
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hearing  of  matters  of  the  estate,  then  before  the  County 
Court,  the  court  removed  appellant  as  administrator,  uilder 
the  alleged  power  granted  by  Sec.  26,  Chap.  3,  on  the  ground 
that  letters  of  administration  were  obtained  by  false  pre- 
,  tenses,  from  which  order  of  removal  the  appellant  then  and 
there  prayed  for  and  obtained  an  order  for  ap|>eal  to  the 
Circuit  Court,  "  upon  giving  bond  in  the  sum  of  one  hun- 
dred dollars  by  December  25,  1S95."  An  appeal  bond  was 
filed  in  the  office  of  the  clerk  of  the  Circuit  Court  on  the 
23d  day  of  December,  1S95,  and  on  same  day  a  summons 
was  issued  by  the  circuit  clerk  to  the  sheriff,  commanding 
him  to  "  summon  the  said  W.  T.  Bonham,  County  Judge, 
and  A.  L.  Wall,  County  Clerk,  to  be  and  appear  before  said 
Circuit  Court  on  the  first  day  of  the  next  term  thereof 
*  *  *  and  abide  ^by  and  perform  the  judgment  of  the 
said  court  in  the  premises." 

A  transcript  of  the  proceedings  of  the  County  Court  in 
the  matter  of  the  removal  of  appellant  was  duly  filed  in  the 
office  of  the  circuit  clerk.  On  the  first  day  of  the  term  of 
the  Circuit  Court,  on  motion,  the  appeal  was  dismissed  "  on 
the  ground  that  no  appeal  bond  was  filed  in  the  County 
Court,  from  which  order  this  appeal  was  taken." 

The  appeal  was  properly  dismissed.  There  was  no  war- 
rant of  law  for  filing  the  appeal  bond  in  the  office  of  the 
circuit  clerk.  The  appellant  seems  to  rely  on  sections  68  and 
124  of  chapter  3  for  authority.  Those  sections,  however, 
expressly  provide  for  the  County  Court  approving  the  ap- 
peal bond.  Sec.  68  expressly  provides  that  the  bond  shall 
**  be  approved  by  the  county  judge,"  and  Sec.  124  that 
"bonds  with  security  to  be  fixed  by  the  County  Court" 
shall  be  filed,  necessarily  implying  that  the  fixing  of  the 
amount,  condition,  time  of  filing,  and  approval  of  the  bond, 
is  with  the  County  Court. 

The  county  judge  and  clerk  should  not  have  been 
brought  into  the  case.    They  were  in  no  sense  parties  to  it. 

The  judgment  is  affirmed. 
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Henry  T.  Finch  and  Edward  L.  Finch ^  Partners  as  L.  B. 
Finch's  Sons  t.  Alexander  County  National 
Bank  and  Alexander  County 
Savings  Banli. 

1.  Garnishment— /n  Whose  Name  the  Proceedings  Should  Run,-^ 
Garnishment  proceedings  should  run  in  the  name  of  the  judgment 
debtor  for  the  use  of  the  judgment  creditor  as  plaintiff,  against  the  gar- 
nishee as  defendant,  and  the  question  to  be  tried  is  whether  or  not  the 
garnishee  is  indebted  to  the  judgment  debtor. 

2.  Same — In  Attachment  Proceedings, — Where  one  is  garnisheed  in 
attachment  proceedings,  the  suit  is  in  the  name  of  the  defendant  for  the 
use  of  the  plaintiff  against  the  garnishee. 

8.  Same — Oamishee  to  be  Protected, — In  every  case  the  garnishee  is 
to  be  protected  so  that  he  can  not  become  a  loser  by  reason  of  the  insti- 
tution of  such  a  suit  for  the  benefit  of  one  to  whom  he  owes  nothing. 

4.  Same — Other  Proceedings  Pending  in  Bar. — It  does  not  follow  that 
the  judgment  debtor  is  the  sole  plaintiff  for  all  purposes,  and  that  where 
the  pendency  of  another  proceeding  in  garnishment  is  pleaded  in  bar  in 
determining  whether  or  not  tne  parties  to  the  two  proceedings  are  the 
same,  the  name  of  the  judgment  creditor  may  be  wholly  disregarded. 
There  are  marked  differences  between  this  proceeding  and  an  ordinary 
action  at  law,  so  that  the  same  rules  are  not  necessarily  at)plicable  to 
both. 

6.  Sa3KE— Rights  of  Oamishee, — ^The  garnishee  has  the  right  to  de- 
duct from  the  property  effects  or  credits  in  his  hands  all  demands  against 
the  plaintiff  and  the  defendant,  that  is,  against  the  judgment  creditor 
as  well  as  the  judgment  debtor,  of  which  he  could  have  availed  himself 
if  he  had  not  been  summoned  as  garnishee,  and  is  liable  for  the  balance 
only  after  all  mutual  demands  between  himself  and  the  plaintiff  and  the 
defendant  are  adjusted,  not  including,  of  course,  unliquidated  damages 
for  wrongs  and  injuries. 

6.  Same— Nature  of  Proceedings. — ^Garnishment  is  a  statutory  pro- 
ceeding, and  if  the  person  summoned  as  garnishee  is  discharged,  the 
judgment  will  be  no  bar  to  an  action  brought  against  him  by  the  defend- 
ant (judgment  debtor)  for  the  same  demand. 

7.  Same — Rules  of  Common  Law  Inapplicable. — ^The  requirements  of 
the  common  law  as  to  pleas  in  abatement,  and  the  manner  of  disposing 
of  them,  have  no  application  to  proceedings  in  garnishment  under  the 
statute;  so  where  another  proceeding  pending  in  another  court  is  pleaded 
in  abatement,  such  plea  amounts  to  no  more  than  a  notice  to  the  court 
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of  the  pendency  of  the  other  proceeding,  and  a  request  for  a  continuance 
or  stay  of  it  until  the  termination  of  the  first  suit.  ' 

8.  Same — Replication  to  Plea  oj  Another  Suit  Pending. — Where  a 
party  to  a  proceeding  in  garnishment  filed  a  plea  stating  the  pendency 
of  another  garnishment  proceeding  against  him  in  another  court,  and 
the  other  party  replied  that  such  proceeding  in  such  court  liad  been  dis- 
missed, it  was  held  a  good  answer  to  the  plea. 

Garnishment  Proceedings. — Appeal  from  the  Circuit  Court  of  Alex- 
ander County;  the  Hon,  Joseph  P.  Robabts,  Judge,  presiding.  Heard 
in  this  coiui;  at  the  February  term,  1896.  Reversed  and  remanded  with 
directions.    Opinion  filed  June  18, 1896. 

Lansden  <fe  Leekj  attorneys  for  appellants. 
Green  &  Gilbert,  attorneys  for  appellees. 

Mr.  Justice  Scofield  delivered  the  opinion  ov  the 
Court. 

Henry  T.  Finch  and  Edward  L.  Finch,  a  firm  doing  busi- 
ness under  the  firm  name  and  style  of  L.  R.  Finch's  Sons, 
having  a  judgment  for  $13,904.50  against  Charles  Galigher, 
rendered  in  the  Circuit  Court  of  Alexander  County,  sued 
out  of  the  said  Circuit  Court  a  writ  of  garnishment,  on  Jan- 
uary 12,  1895,  and  caused  the  same  to  be  served  on  appel- 
lees as  garnishees.  The  writ  was  returnable  on  February 
11,  1895.     Interrogatories  were  duly  filed. 

On  the  return  day  of  the  writ  appellees  filed  pleas,  set- 
ting forth  the  pendency  of  another  garnishment  proceeding 
asrainst  them  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Illinois,  and  praying  for  the  quash- 
ing of  the  writ  in  this  suit.  The  pleas  show  that  the  suit  in 
the  Federal  Court  was  an  attachment  proceeding  by  Lucius 
R.  Finch  against  the  said  Charles  Galigher  in  which  appellees 
had  been  summoned  as  garnishees  before  the  commencement 
of  the  suit  at  bar,  and  that  the  said  suit  in  the  Federal 
Court  was  still  pending  when  the  pleas  were  filed. 

On  May  23d,  appellants  filed  replications  to  these  pleas^ 
alleffinff  that  the  suit  in  the  Federal  Court  had  been  dismissed 
on  May  15th,  by  the  said  Lucius  R.  Finch,  at  his  costs. 
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The  court  below  sustained  demurrers  to  the  replications, 
discharged  the  garnishees,  and  rendered  judgment  in  their 
favor  and  against  appellants  for  costs.  Did  the  court  err  in 
thus  disposing  of  the  case? 

The  questions  presented  for  decision  have  been  ably  and 
exhaustively  argued,  and  many  authorities  have  been  cited 
in  support  of  the  conflicting  position  assumed  by  counsel, 
but  after  all  the  real  points  of  contention  are  but  two — first, 
whether  the  parties  are  the  same  in  the  two  cases,  and 
second,  whether  appellants  have  been  forced  into  a  cul-de- 
sac  by  the  iron-clad  rules  of  common-law  pleading  and  aj?e 
to  be  slain  without  mercy  by  a  senseless  technicality. 

There  is  no  doubt  that  a  garnishment  proceeding 
should  run  in  the.  name  of  the  judgment  debtor  for  the  use 
of  the  judgment  creditor  as  plaintiff,  against  the  garnishee 
as  defendant,  and  that  the  question  to  be  tried  is  whether 
or  not  the  garnishee  is  indebted  to  the  judgment  debtor. 
Where  one  is  garnished  in  an  attachment  proceeding,  the 
suit  is  in  the  name  of  the  defendant  for  the  use  of  the 
plaintiff  against  the  garnishee.  In  every  case  the  garnishee 
is  to  be  protected  so  that  he  may  not  become  a  loser  by 
reason  of  the  institution  of  such  a  suit  for  the  benefit  of  one 
to  whom  he  owes  nothing.  It  is  unnecessary  to  refer  to  the 
many  cases  which  support  these  propositions. 

But  it  does  not  follow  that  the  judgment  debtor  is  the  sole 
plaintiff  for  all  purposes,  and  that  in  determining  whether 
or  not  the  parties  to  the  two  suits  are  the  same,  the  name 
of  the  judgment  creditor  is  to  be  wholly  disregarded.  There 
are  marked  differences  between  this  proceeding  and  an 
ordinary  action  at  law,  so  that  the  same  rules  are  not  neces- 
sarily applicable  to  both. 

This  proceeding  is  begun  generally  against  the  will  of  the 
judgment  debtor,  who  becomes  the  plaintiff  nominally,  but 
in  feelings  and  desires  and  attorney's  fees  is  frequently 
closely  allied  with  the  garnishee*  Moreover,  the  garnishee 
has  the  right  to  deduct  from  the  property,  effects  or  credits 
in  his  hands  all  demands  against  the  plaintiff  and  defendant, 
that  is,  against  the  judgment  creditor  as  well  as  the  judg- 
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ment  debtor,  of  which  he  could  have  availed  himself  if  he 
had  not  been  summoned  as  garnishee,  and  is  liable  for  the 
balance  only  after  all  mutual  demands  between  himself  and 
the  plaintiff  and  defendant  are  adjusted,  not  including  un- 
liquidated damages  for  wrongs  and  injuries.  I  Starr  & 
Curtis'  Ann.  Stat.,  Chap.  62,  Sec.  13.  The  court  has  also 
ample  equitable  powers  to  be  exercised  in  the  interest  of  all 
parties  concerned  in  the  litigation,  as  is  apparent,  from  the 
tenor  of  the  whole  of  the  garnishment  act,  and  particularly 
from  the  language  of  the  24th  section  thereof. 

It  should  be  remembered  in  this  connection  that  garnish- 
ment is  a  statutory  proceeding.  I.  C.  R.  R.  Co.  v.  Weaver, 
64  111.  319;  Bartell  v.  Bauman,  12  Bradw.  450;  Netter  v.  Chi- 
cago Board  of  Trade,  Id.  607.  Also  that  it  is  expressly  pro- 
vided that  if  the  person  summoned  as  garnishee  shall  be 
discharged,  the  judgment  shall  be  no  bar  to  an  action 
brought  against  him  by  the  defendant  (judgment  debtor) 
for  the  same  demand.  Can  it  be  that  the  judgment  debtor 
is  the  plaintiff  for  all  purposes,  and  yet,  when  defeated  on 
the  merits,  can  sue  the  same  person  again  for  the  same 
demand  ? 

According  to  the  contention  of  appellees,  if  A,  having  a 
judgment  for  $100  against  B,  should  garnish  C,  who  owes 
B  $1,000,  and  afterward  D,  having  a  judgment  for  $500 
against  B,  should  garnish  C  on  the  same  demand,  the  pend- 
ency of  the  first  suit  could  be  pleaded  in  abatement  of  the 
second  suit,  and  the  court  would  be  compelled  to  quash  the 
writ  and  to  deny  the  benefit  of  the  garnishment  act  to  any 
but  the  party  first  invoking  its  aid.  Such  can  not  be  the 
law.  If  it  were,  one  indebted  to  many  persons  could  have 
his  debtor  garnished  by  the  smallest  claimant  and  thus  pre- 
vent garnishment  by  other  creditors  until  the  fund  had 
been  absorbed  or  diverted  into  other  channels. 

The  proper  practice  in  such  cases  is  set  forth  briefly, 
pointedly  and  unambiguously  in  Brickey  v.  Davis,  D  Bradw. 
362,  in  which  it  is  h61d  that  the  court  should  suspend  final 
judgment  or  stay  proceedings  in  the  second  case  until  after 
the  termination  of  the  first,  inasmuch  as  the  first  suitor 
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might  not  succeed  in  holding  the  fund,  and  it  should  then 
be  subjected  to  the  second  garnishor's  claim. 

Counsel  for  appellees  admit  that  the  rule  announced  in 
Brickey  v.  Davis,  supra^  was  a  proper  rule  in  that  case. 
They  seek,  however,  to  raise  a  distinction  between  that  case 
and  this  by  calling  attention. to  the  fact  that  in  the  Brickey 
case  the  garnishee  answered  and  then  set  up  the  fact  of  the 
pendency  of  the  prior  suit,  thereby  waiving  the  right  to 
plead  in  abatement,  whereas  in  the  present  case  pleas  in 
abatement  were  filed  in  apt  time,  and  the  only  question  now 
before  this  court  is  whether  or  not  the  replications  to  those 
pleas  are  sufficient  in  law. 

In  garnishment  proceedings  no  declaration  is  required 
to  be  filed  even  in  a  court  of  record.  The  interrogatories 
are  filed  and  the  garnishee  files  an  answer  under  oath. 
Garnishment  Act,  Sec.  5.  Then  if  it  is  albged  that  the 
answer  of  the  garnishee  is  not  true,  the  court  must  pro- 
ceed to  try  the  cause  without  the  formality  of  pleading 
Garnishment  Act,  Sec.  7.  Goods  and  chattels  may  be  spe- 
cifically recovered  and  sold  by  the  officer  having  the  execu- 
tion or  attachment,  a  receiver  may  be  appointed  when  neces- 
sary, ohoses  in  action  may  be  collected,  a  money  judgment 
may  be  rendered,  and  contumacious  garnishees  may  be 
attached  and  punished  for  contempt.  There  is  nothing  in 
the  garnishment  act  to  support  the  theory  that  the  techni- 
calities of  common  law  pleading  can  be  invoked  in  garnish- 
ment proceedings  for  the  accomplishment  of  an  inequitable 
end. 

The  requirements  of  the  common  law  as  to  pleas  in  abate- 
ment, and  the  manner  of  disposing  of  them,  having  no  ap- 
plication here,  the  so-called  pleas  in  abatement  amount  to 
no  more  than  notice  to  the  court  of  the  pendency  of  the 
other  cause,  and  a  request  for  a  continuance  or  stay  of  pro- 
ceedings until  the  termination  of  the  first  suit.  The  repli- 
cations show  that  the  other  cause  has  been  dismissed  and  no 
longer  stands  in  the  way  of  the  prosecution  of  the  second 
action,  and  this  is  a  good  answer  to  pleas  the  effect  of  which 
is  merely  a  stay  of  proceedings. 
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The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  the  Circuit  Court  to  overrule  the  demurrers  to 
the  replications  and  to  stay  proceedings  until  the  first  suit 
has  been  disposed  of,  or,  if  it  has  been  in  fact  dismissed,  to 
require  the  garnishees  to  answer,  and  then  to  proceed  with 
the  trial  of  the  case  in  conformity  with  the  requirements  of 
the  garnishment  act. 


Louis  E.  Einne^  Adm.  of  Sebastian  Spcngel^  vs.  Emma 

Schumacher. 

1.  Probate  CkujBTS—PotDers  at  Svbsequent  Terms, — ^In  the  settle- 
ment  of  estates  the  Probate  Court  is  vested  with  equitable  as  well  as 
legal  powers.  It  can,  at  a  subsequent  term,  set  aside  an  order  cdlowing  a 
claim  against  an  estate,  or  for  equitable  reasons  set  aside  or  modify  an 
order  of  distribution. 

2.  Settlements   op   Estates— T^'^f   Orders  are  not  Final. —An  I 
order  of  partial  distribution  is  in  no  sense  final  so  as  to  deprive  the  court 

of  the  power  of  correcting  errors. 

8.    Same — Competency  of  Witnesses, — ^Where,  upon  the  final  settle- 
ment of  an  estate,  a  question  prises  upon  exceptions  to  the  final  report  ' 
as  to  whether  a  deduction  made  from  the  share  of  an  heir  upon  a  former 
partial  distribution  was  consented  to,  such  heir  is  a  competent  witness. 

Administration  of  Estates. — Exceptions  to  final  report,  etc.  Appeal 
from  the  Circuit  Court  of  Madison  County;  the  Hon.  Benjamin  R. 
BURROUOHS,  Judge,  presiding.  Heard  in  this  court  at  the  February 
term,  1896.    Affirmed.    Opinion  filed  June  18, 1896. 

Hadley  &  Burton,  attorneys  for  appellant. 
Travous  &  Warnock,  attorneys  for  appellee. 

Mb.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  questions  involved  in  this  case  relate  to  the  power 
of  the  Probate  Court  over  its  orders  made  in  the  settlement 
of  estates;  the  admissibility  of  evidence,  and  the  finding  of 
the  County  and  Circuit  Courts  sustaining  an  exception  to 
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the  final  report  of  distribution  of  the  administrator.  In 
brief,  the  facts  out  of  which  these  questions  arise,  are :  Se- 
bastian Spengel,  deceased,  the  father  of  appellee,  who  was 
married  to  John  Schumacher,  was  security  for  the  latter  on 
a  note  of  $600,  which  in  his  lifetime  he  paid,  but  made  no 
claim  on  John  Schumacher  for  its  repayment.  This  note, 
marked  paid  by  the  deceased,  came  to  the  hands  of  the  ad- 
ministrator, who  did  not  demand  its  payment  by  John 
Schumacher,  the  maker,  but  at  the  first  distribution  of  the 
estate  among  the  several  heirs  requested  the  amount  of  the 
note  so  paid,  with  interest,  to  be  deducted  from  the  distribu- 
tive share  of  appellee,  who  was  not  legally  bound  to  pay 
the  same.  The  appellee  claims  she  had  no  notice  of  an 
order  for  such  distribution,  though  herhusl^and,  John  Schu- 
macher, had,  and  he,  with  other  heirs,  appeared  at  the  time 
fixed  by  the  administrator,  but,  as  appellee  claims,  without 
her  authority,  and  consented  that  such  deduction  from  his 
wife's  share  might  be  made,  and  took  to  her  a  written  re- 
ceipt of  the  amount  of  her  partial  distributive  share,  less 
$801,  the  amount  of  such  note  and  interest,  evidencing  in 
writing  therein  her  consent  to  such  deduction,  which  she 
signed,  but,  as  she  claims,  without  a  knowledge  of  the  eflfect 
or  purpose  thereof  to  deprive  her  of  her  legal  share  of  the 
estate.  The  court  made  the  order  of  partial  distribution, 
recognizing  such  deduction,  and  appellee  received  her  share 
less  the  amount  of  said  note,  which  note  was  sent  to  her, 
but  it  appears  her  husband  received  it,  and  she  afterward, 
as  claimed,  found  it  in  his  pocket.  When  the  adminis- 
trator gave  notice  of  final  distribution,  appellee  notified  him 
that  she  objected  to  such  deduction  and  had  objections  filed 
excepting  to  the  final  report  in  that  regard.  A  hearing 
was  had  and  the  exception  was  sustained  by  the  Probate 
Court,  from  which  order  an  appeal  was  taken  to  the  Circuit 
Court,  where,  on  hearing,  the  exception  was  again  sustained. 
On  this  hearing  the  husband  of  appellee  testified  to  a  con- 
versation with  deceased  during  his  lifetime  with  regard  to 
an  advancement  to  his  daughter  to  buy  a  home.  Fifteen 
hundred  dollars  was  wanted,  but  only  $1,000  was  given,  be- 
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cause,  as  stated,  of  the  payment  of  said  note.  Another  wit- 
ness, disinterested,  verified  this  conversation,  which  was  not 
denied,  though  another  person  was  present,  who  testified 
in  this  case.  The  appellee  als^o  testified  to  conversations 
with  deceased  in  regard  to  the  note.  Appellant  objected  to 
the  competency  of  appellee  and  her  husband,  as  well  as  all 
other  evidence  tending  to  attack  the  order  of  the  court  al- 
lowing said  deduction.  Several  witnesses  testified  to  con- 
versations with  appellee  tending  to  show  she  knew  of  the 
deduction  and  voluntarily  consented  to  it. 

On  the  question  of  fact  as  to  such  consent,  the  evidence 
tends  sharply  to  support  it,  but  the  courts  below,  before 
which  this  case  was  tried,  had  the  witnesses  before  them 
and  were  better  able  to  arrive  at  a  correct  conclusion  than 
this  court.  There  are  circumstances  which,  if  properly 
proven,  however,  are  corroborative  of  appellee's  claim  that 
her  father  intended  the  amount  paid  by  him  on  the  note  of 
her  husband  as  an  advancement  to  her.  He  had  advanced  to 
another  daughter,  who  was  married,  $1,500,  and  the  testi- 
mony shows  that  he  said  the  $1,000  and  the  payment  by  him 
of  this  note  would  make  them  equal.  The  fact  that  he  did 
not  ask  appellee  or  her  husband  to  pay  this  note  during  his 
lifetime  is  another  circumstance.  It  is  said  that  if  he  had 
promised  to  treat  that  as  an  advancement  it  was  not  exe- 
cuted by  the  delivery  of  the  note  and  therefore  it  was  incom- 
plete. But  the  note  was  marked  paid,  and  was  of  itself  an 
evidence  of  indebtedness  only  collaterally  to  the  legal  liabil- 
ity created  by  the  surety's  payment.  Therefore  the  fact  of 
its  retention  was  not  conclusive  that  the  deceased  did  not 
intend  its  payment  by  him  should  be  considered  as  an  ad- 
vancement. The  appellant  vigorously  presses  the  claim  that 
the  evidence  on  behalf  of  appellee  was  incompetent  because 
of  its  attack  upon  the  order  of  partial  distribution.  In  this 
counsel  are  in  error.  The  Probate  Court,  in  the  settlement 
of  estates,  is  vested  with  equitable  as  well  as  legal  powers, 
and  can  correct  mistakes.  Schlink  v.  Maxton,  153  111.  447; 
Shepard  v.  Speer,  140  111.  238.  It  may  set  aside  an  order  at 
a  subsequent  term  allowing  a  claim  against  the  estate.    It 
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may  set  aside  or  modify  an  order  of  distribution,  not  arbi- 
trarily, but  for  equitable  reasons.  Long  v.  Thompson,  60 
111.  27.  An  order  of  partial  distribution  is  in  no  sense  final, 
so  as  to  deprive  the  court  of  the  power  of  correcting  errors, 
if  any.  It  still  retains  jurisdiction  of  the  subject-matter  for 
all  purposes.  The  question  of  distribution  only  was  in- 
volved in  this  case.  The  order  of  partial  distribution  was 
not  like  a  judgment  in  favor  of  the  estate  on  said  note. 
The  note  was  a  mere  incident  in  the  distribution  itself.  For 
this  reason  the  court  had  a  right  to  inquire  whether  the 
deduction  was  voluntarily  and  intentionally  consented  to 
by  appellee  and  whether  she  had  notice.  For  this  purpose 
the  evidence  offered  was  admissible. 

It  is  not  necessary  for  this  court  to  determine  whether 
the  note  paid  by  the  deceased  was  treated  by  him  as  an  ad- 
vancement to  appellee  and  therefore  in  satisfaction  of  a 
claim  thereon  by  the  est>ate  agjj^inst  John  Schumacher,  and 
we  do  not  assume  to  do  so. 

The  judgment  is  affirmed. 


65    34.5 
88    560 


65    845 
80    170 


E.  J.  Esiuann.  Adm'r,  etc.,  v.  The  East  St.  Louis  Con-  71    si 

71      48 

neeting  Railway  Company. 

1.  Special  Fimyisos— Inconsistent  with  the  OenercU  Verdict,^ A 
special  finding  that  the  plaintiff  was  a  fellow-servant  of  the  person 
through  whose  negligence  the  injury  for  which  he  claimed  damages  was 
caused,  is  inconsistent  with  the  general  verdict  and  will  control  it. 

2.  Same — Duty  of  the  Court  to  Enter  Judgment  Upon. — Under  sec- 
tion 3  of  the  act  of  1887,  providing  that  when  the  special  finding  of 
fact  is  inconsistent  with  the  general  verdict,  the  former  should  control 
the  latter,  and  the  court  may  render  judgment  accordingly,  such  find- 
ing is  not  to  he  treated  as  a  special  verdict.  It  is  the  duty  of  the  court 
to  enter  judgment  upon  it,  without  a  motion  for  that  purpose. 

3.  Same — Not  a  Finality, — A  special  finding  is  no  more  a  finality 
than  a  general  verdict.  On  a  motion  for  a  new  trial  the  question  as  to 
its  being  sustained  by  the  evidence  can  be  raised. 

4.  Same — Must  be  Pronounced  in  Open  Court — Right  to  Poll  the 
Jury. — It  is  essential  to  have  the  special  findings  pronounced  in  open 
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court,  as  the  right  to  poll  the  jury  relates  to  the  entire  finding  of  which 
the  special  finding  is  a  part. 

5.  FELLOwSKBYASTS-'Who  Are  Not. — A  carpenter  in  the  switch 
yards  of  a  raikoad  company  is  not  a  fellow-servant  of  the  engineer  of  a 
locomotive. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  City  Court  of 
East  St.  Louis;  the  Hon.  Benjamin  H.  Canby,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1896.  Reversed  and  remanded. 
Opinion  filed  June  18,  1896. 

Jesse  M.  Fbeels  and  A.  R.  Taylob,  attorneys  for  plaint- 
iflf  in  error. 

Charles  W.  Thomas,  attorney  for  defendant  in  error. 

Mb.  Justice  Sample  delivebbd  the  opinion  op  the  Coubt. 

The  opinion  in  this  case,  when  here  before,  is  reported 
in  58  111.  App.  69,  to  which  reference  is  made  for  a  full 
statement  of  the  facts  as  they  then  appeared.  There  was 
additional  evidence  introduced,  however,  on  the  last  trial. 
A  verdict  for  $5,000  was  obtained,  on  Jiccount  of  the  death 
of  plaintiff's  intestate,  Joseph  F.  Newland,  occasioned,  as 
alleged,  by  the  negligence  of  defendant  in  the  operation  of 
an  engine  in  its  switch  yards  at  East  St.  Louis,  which  gen- 
eral verdict  was  read  in  open  court,  assented  to  by  the  jury 
in  the  usual  form,  entered  of  record,  and  the  jury  was  dis- 
charged. Interrogatories  were  submitted  to  the  jury  by 
defendant  for  special  findings  of  fact,  as  follows :  "  If  the 
jury  return  a  general  verdict  in  this  case,  they  will  also 
return  a  special  finding  upon  tbe  following  question  of  fact : 
Was  Newland  a  fellow-servant  with  the  engineer  and  fire- 
man of  the  locomotive  which  struck  him  ?  to  which  the  jury 
responded  in  writing,  "  Yes; "  which  said  special  interroga- 
tory and  finding,  as  certified  in  the  bill  of  exceptions,  were 
not  read  to  or  announced  in  the  presence  of  the  jury  at  the 
time  the  jury  returned  and  pronounced  said  gejieral  verdict, 
and  the  same  were  never  announced  or  pronounced  by  the 
jury  in  open  court  as  their  sj^ecial  finding  in  said  cause,  and 
they  were  never  so  recorded  by  the  court." 
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After  the  lapse  of  six  days,  the  defendant's  counsel  filed 
its  written  motion  that  the  court  enter  judgment  for  the 
defendant  on  said  special  finding,  on  the  ground  it  was  ''  in^ 
consistent  with  and  governed  the  general  verdict."  There- 
upon the  plaintifTs  counsel  entered  a  cross-motion  for 
judgment  on  the  general  verdict,  on  the  ground  that  it  was 
supported  by  the  evidence,  and  because  "  said  alleged  special 
finding  was  never  returned  and  announced  or  pronounced 
by  the  jury  in  open  court  and  was  never  recorded."  The 
cross-motion  was  overruled  and  the.  original  sustained. 
Whereupon  the  plaintiflTs  counsel  entered  a  motion  in  writ- 
ing to  set  aside  the  order  sustaining  defendant's  motion;  to 
set  aside  the  said  special  finding,  and  to  grant  the  plaintiffs 
a  new  tria,l,  for  reasons  set  out  in  the  motion,  among  others, 
that  said  special  finding  was  not  announced  or  pronounced 
in  open  court  or  recorded,  and  that  the  finding  was  not  sus- 
tained by  the  evidence;  but  the  court  overruled  the  motion 
and  entered  judgment  on  said  special  finding  for  the  de- 
fendant, and  rendered  judgment  against  the  plaintiff  for 
costs. 

It  is  evident  the  special  finding  of  an  ultimate  fact,  that 
the  deceased  and  the  servants  of  defendant  causing  the  in- 
jury were  fellow-servants,  was  inconsistent  with  the  gen- 
eral verdict,  and  therefore,  under  our  statute,  controlled  it. 

» 

Section  3  of  the  act  of  1887,  amending  the  practice  act,  pro- 
vides :  "  When  the  special  finding  of  fact  is  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  latter 
and  the  court  may  render  judgment  accordingly."  Such 
finding,  as  said  in  People  ex  rel.  v.  Board  of  Education,  127 
III.  623,  is  not  to  be  treated  as  a  special  verdict,  yet  it  con- 
trols the  general  verdict,  when  inconsistent  therewith  and 
based  on  an  ultimate  fact,  and  the  court  may  render  a  judg- 
ment in  accordance  with  such  finding.  That  was  done  in 
this  case.  Whatever  such  finding  may  be  termed,  it  was 
the  concrete  determination  by  the  jury  of  an  ultimate  and 
vital  fact,  which  determined  in  whose  favor,  if  any  one,  a 
judgment  should  be  entered.  The  court  applies  the  law  to 
such  fact  or  facts  as  found,  and  enters  judgment  accordingly 
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if  it  sustains  such  finding.  Such  a  practice  satisfies  the  con- 
stitutional right  of  a  trial  of  the  facts  by  a  jury,  which  in 
this  case  resulted  in  favor  of  the  defendant.  No  motion 
was  necessary  on  the  part  of  the  defendant  to  have  the 
judgment  so  entered.  Primarily,  that  was  the  duty  of  the 
court,  as  in  case  of  general  verdicts.  But  while  not  neces- 
sary, it  was  not  an  improper  motion. 

The  legal  status,  therefore,  of  the  record,  is  a  jury  finding 
of  an  ultimate  fact,  the  legaF  effect  of  which  was  to  require 
a  judgment  to  be  entered  in  favor  of  the  defendant,  or,  if 
not  sustained  by  the  evidence,  that  a  new  trial  should  be 
granted.  A  special  finding  is  no  more  a  finality^  than  agen- 
eral  verdict,  on  a  motion  for  new  trial,  and  the  question  can 
thereby  be  raised  as  to  its  being  sustained  by  the  evidence. 
Avery  v.  Moore,  133  111.  74-77. 

The  errors  assigned  by  plaintiff  are :  1,  That  the  court 
refused  to  enter  judgment  on  the  general  verdict;  2,  in  en- 
tering judgment  on  the  special  finding  for  the  defendant; 
3j  in  overruling  plaintiff's  motion  for  a  new  trial. 

The  first  cause  is  not  well  assigned,  for  the  reasons  stated. 
If  the  servants  injured  and  causing  the  injury  were  fellow- 
servants,  it  is  clear  law  there  could  be  no  judgment  entered 
for  the  plaintiff.  The  other  errors  assigned  raise  these  ques- 
tions :  1.  Was  it  error  to  enter  judgment  on  the  special 
finding  returned  but  not  pronounced  in  open  court  ?  2. 
Is  such  finding  supported  by  the  evidence  ?  In  Martin  v. 
Morelock,  32  III.  485,  it  is  said :  "  A  verdict  is  not  con- 
sidered valid  and  final  until  pronounced  and  recorded  in 
open  court.  Either  party  has  the  right  to  have  the  jury 
examined  by  the  poll  before  the  verdict  is  recorded.  Before 
it  is  recorded,  they  may  vary  from  the  first  offer  of  their 
verdict,  and  the  verdict  which  is  recorded  will  stand.  And 
there  is  no  difference  whether  the  verdict  is  brought  in 
sealed  or  delivered  verbally  by  the  foreman."  See  also 
Griffin  v.  Leonard,  111  III.  432-436;  Grotty  v.  Wyatt,  3  III. 
App.  388;  Lambert  v.  Borden,  10  III.  App.  648;  St.  L.,  V. 
&  T,  H.  K.  K.  Co.  V.  Fritz,  19  III.  App.  85;  Johnson  v. 
Howe,  2  Gilm.  342-6;  Eiggs  v.  Cork,  4  Gilm.  351.     The 
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right  to  poll  the  jury  relates  to  the  entire  finding  of  the 
jury,  of  which  the  special  finding  is  an  essential  part. 

It  is  as  essential  to  have  the  special  findings  pronounced 
in  open  court  as  the  general  verdict.  Not  having  been  so 
pronounced,  counsel  for  plaintiff  might  well  assume  the  jury 
had  not  made  such  finding  or  responded  to  the  material 
questions  of  fact  submitted,  and  await  the  motion  of  oppo- 
site counsel  to  require  the  jury  to  respond,  under  penalty,  for 
failure  to  so  move  the  court,  of  waiving  all  right  to  com- 
plain, as  held  in  C.  &  N.  W.  Ry.  Co.  v.  Dunlea^,  129  111. 
147,  and  other  cases. 

If  our  view  of  the  law  is  correct,  there  was  error  in  en- 
tering judgment  on  the  special  finding  not  pronounced  in 
open  court.  We  might  remand  the  case  on  this  error,  but 
it  is  deemed  proper  to  sa}'^  that  in  our  judgment  the  evi- 
dence does  not  sustain  the  special  finding.  The  deceased 
was  simplj"  a  carpenter  in  defendant's  switch  yards,  and 
was  in  no  way  connected  in  his  duties  with  th^  operation 
of  the  engine  that  struck  him,  or  of  other  engines  or  cars. 
CTnder  repeated  decisions  of  the  Supreme  Court,  the  deceased 
was  not  in  such  relation  with  those  who  injured  him  as  to 
be  a  fellow-servant  with  them.  C.  &  A.  E.  E.  Co.  v.  Kelly, 
127  HI.  637;  L.  E.  &  St.  L.  E.  E.  Co.  v.  Hawthorn,  147  lil 
230;  C.  &  A.  E.  E.  Co.  v.  O'Brien,  155  111.  631. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial. 


Hortense  Hoy^  Administratrix^  etc.,  v.  The  Terminal 

Bailroad  Association. 

1.  Neouoencb— C%an^  in  tlieuse  of  Side  Tracks,-— When  a  railroad 
company  has  an  equal  right  to  the  use  of  two  side  tracks,  but  has  been 
in  the  habit  of  using  one,  it  can  not  be  charged  with  negligence  because 
it  changes  to  the  other  without  giving  notice  to  persons  who  do  not 
stand  in  any  special  relation  to  it. 

Trespass  on  the  Case.— Death  from  alleged  negligence.  Error  to 
City  Court  of  East  St  Louis;  the  Hon.  Benjamin  H.  Canbt,  Judge,  pre- 
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siding.    Heard  in  this  court  at  the  February  term,  1896.    Affirmed. 
Opinion  filed  June  18,  1896. 

J.  M.  Freels  and  M.  Millard,  attorneys  for  plaintiff  in 
error.  i 

G.  &  G.  A.  KoERNER,  attorneys  for  defendant  in  error. 

Mb.  Justice  Sample  delivered  the  opinioit  of  the  Court. 

This  was  an  action  on  the  case  brought  by  the  plaintiff  to 
racover  damages  for  the  death  of  her  husband. 

The  declaration  contains  two  counts.  The  first  count 
states  that  the  deceased  was  in  the  employ  of  the  Chicago, 
Peoria  and  St.  Louis  Railroad  Companj'^,  as  an  inspector  of 
cars,  and  was  required  in  the  discharge  of  this  duty,  to  be 
and  go  upon  the  tracks  of  said  company  and  other  compa- 
nies connected  therewith,  and  the  defendant  was  engaged  in 
the  business  of  hauling  and  transferring  cars  and  trains  from 
one  track  to  another,  whereby  it  became  the  duty  of  the 
defendant  to  so  manage  and  conduct  its  said  business  that 
the  said  John  A.  Hoy  would  be  reasonably  safe  in  the  per- 
formance of  his  said  service;  but  the  defendant,  not  regard- 
ing such  duty,  th^i  and  there,  while  the  said  John  A.  Hoy 
was  rightfully  on  and  passing  along  one  of  said  tracks,  with 
due  care  and  diligence,  wrongfully  and  negligently  ran  and 
drove  one  of  its  said  locomotives  upon  and  against  tlie  said 
John  A.  Hoy  with  great  force,  and  so  struck,  bruised  and 
injured  him  thereby  that  he  died  in  consequence  thereof; 
then  follows  the  usual  averment  in  relation  to  the  next  of 
kin,  etc. 

The  other  count  sets  forth  that  the  said  John  A.  Hoy  was 
rightfully  on  and  walking  along  a  certain  railway  track  in 
said  city,  where  the  defendant's  locomotive  had  no  right  to 
be  or  pass,  but  the  defendant,  not  regarding  the  premises, 
then  and  there  wrongfully  and  negligently  drove  and  ran 
its  locomotive  upon  and  against  the  said  John  A.  Hoy  with 
such  force  and  violence  that  he  was  thereby  thrown  to  the 
ground  and  so  struck,  bruised  and  injured  that  he  died  in 
consequence  thereof;  and  concludes  in  the  ordinary  form. 
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At  the  conclusion  of  the  plaintiffs  evidence,  the  court,  on 
motion,  instructed  the  jury  to  find  for  the  defendant,  which 
was  done,  and  error  is  assigned  on  the  giving  of  that  in- 
struction. 

The  evidence  shows  the  deceased  was  a  night  car  inspector 
at  East  St.  Louis  for  the  C.  P.  &  St.  L.  K.  K.  Co.,  at  a  place 
where  the  tracks  of  eight  different  railways  connect;  that 
the  defendant  was  engaged  in  the  business  of  transporting 
trains  over  the  bridge  spanning  the  river  between  East  St. 
Louis,  Illinois,  and  St.  Louis,  Missouri,  and  transferring  them 
from  one  track  to  another.  On  the  night  of  the  accident 
the  defendant's  engine  had  brought  a  passenger  train  of  the 
St.  L.  &  K.  C.  E.  R.  Co.,  commonly  called  "  Clover  Leaf," 
over  the  bridge  from  St.  Louis,  for  the  purpose  of  transfer- 
ring it  to  the  latter  road,  near  the  junction  of  which  with 
the  line  on  which  the  train  was  brought  over,  the  Clover 
Leaf  engine  was  standing  on  its  main  track,  ready  to 
receive  it. 

After  transferring  the  train  to  the  Clover  Leaf,  it  was  nec- 
essary for  the  engine  to  be  cut  loose  from  the  train  and 
then  side-tracked  until  the  Clover  Leaf  could  couple  and 
pull  out,  for  which  purpose  five  minutes  were  allowed. 
There  were  two  tracks,  so  situated  as  to  be  available  for  side- 
tracking appellee's  engine  after  it  was  detached  from  the 
train,  viz.,  a  Clover  Leaf  siding  and  the  E.  St.  L.  &  L.  C.  Co. 
track,  commonly  called  Black  Hawk;  but  the  Clover  Leaf 
siding  was  the  one  that  had  uniformly  been  used  for  that 
purpose  until  the  night  of  the  accident,  at  which  time,  in 
some  way  unknown,  the  deceased,  being  on  the  Black  Hawk 
track,  was  run  over  by  defendant's  engine,  after  it  had  been 
detached  from  the  train  and  was  going  in  on  that  track  to 
get  out  of  the  way  of  the  Clover  Leaf  engine.  No  one  saw 
the  accident,  but  it  appears  the  deceased  had  a  car  to  inspect 
on  that  track  which  had  a  hot  box,  and  was  on  his  wav  to 
it  when  struck,  his  back  being  to  the  engine.  The  appellant 
claims,  first,  that  the  appellee's  engine  had  no  right  to  that 
track,  and  was  trespassing;  second,  that  if  it  had,  it  had  so 
uniformly  been  using  the  Clover  Leaf  for  side-tracking  its 
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engine  that  it  was  negligence  to  use  the  Black  Hawk  track, 
as  it  did,  without  notice  to  those  who  knew  of  its  custom. 
The  evidence  shows  the  inspector  of  the  Clover  Leaf  turned 
the  switch  to  run  the  engine  on  the  Black  Hawk  instead  of 
the  Clover  Leaf  track,  and  that  he  had  been  engaged  in  that 
work  for  two  months;  that  there  were  no  rules  or  regula- 
tions as  to  which  track  should  be  used.  There  is  no  evidence 
to  show  it  did  not  have  a  legal  right  to  use  that  track  ex- 
cept that  it  had  before  uniformly  used  for  that  purpose  the 
other  track.  There  is  evidence  that  there  were  cars  on  the 
Clover  Leaf  siding  that  night,  at  that  time,  though  the  wit- 
nesses believe  it  could  have  been  used,  at  least  after  shoving 
back  the  cars.  The  evidence  also  shows  this  work  was  done 
very  rapidly,  the  time  being  so  limited,  and  it  may  well  be 
that  the  ins{3ector  of  the  Clover  Leaf,  who  handled  the 
switch,  considered  the  situation  was  such  that  it  was  proper 
and  prudent  to  turn  the  engine  in  on  the  Black  Hawk  track. 
In  our  judgment  there  is  no  evidence  to  show  he  did  not 
have  a  legal  right  to  do  so,  nor  evidence  to  show  it  was  not 
proper,  nor  that  it  was  negligent.  The  deceased,  with  ref- 
erence to  said  custom,  did  not  stand  in  any  special  relation 
to  appellee,  requiring  it  to  give  notice  of  a  change,  as  in  the 
cases  of  C.  &  N.  W.  R.  R.  Co.  v.  Goebel,  119  111.  615,  St. 
L.,  A.  &  T.  H.  R.  R.  Co.  v.  AUmon,  155  111.  21,  and  Rolling 
Mill  Co.  V.  Johnson,  114  111.  57. 
The  judgment  is  aflBrmed. 


6*')      862 
115      610 


Robert  B.  F.  Peirce,  Receiver,  y.  Augustas  M.  Sparks. 

1.  Issues  of  Fact — For  the  Jury. ^ An  issue  of  fact  is  for  the  jury 
and  there  the  court  must  leave  it,  except  so  far  as  it  may  be  necessary 
to  interfere  to  prevent  a  perversion  of  justice. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Seard  in  this  court  at  the  February  term,  1896.  Affirmed. 
Opinion  med  June  18,  1806. 
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E.  B.  Glass  and  W.  P.  Tyler,  attorneys  for  appoUant; 
Claesncs  Brown,  of  counsel. 

A.  "W.  Metcalf  and  Iewin  &  Metcalf,  attorneys  for 
appellee. 

Mr.  Pbesidino  Justice  Geeen  delivered  the  opinion  of 
THE  Court. 

This  suit  was  brought  by  appellee  against  appellant  to 
recover  damages  for  personal  injuries  averred  to  have  been 
caused  bj'^  appellant's  negligence.  The  jury  found  defend- 
ant guilty  and  assessed  plaintiff's  damages  at  $1,500.  De- 
fendant thereupon  entered  its  motion  to  set  aside  said  ver- 
dict and  for  a  new  trial,  which  was  overruled  and  judgment 
for  $1,500  and  costs  of  suit  was  entered  for  plaintiff.  To 
reverse  this  judgment  defendant  took  this  appeal. 

The  declaration  contained  two  counts.  The  first  count 
charges  that  while  plaintiff,  with  all  due  care,  was  then  and 
there  riding  in  the  said  sled,  across  the  said  railroad  at  the 
said  crossing,  upon  the  said  public  highway,  the  defendant 
then  and  there  by  its  servants,  so  carelessly  and  improperly 
drove  and  managed  the  said  engine  and  train  that  they 
struck  said  sled  and  caused  the  injuries  complained  of.  The 
second  count  charges  that  the  injuries  complained  of  re- 
sulted from  a  failure  to  ring  the  bell  or  sound  the  whistle  at 
a  distance  of  eighty  rods  from  said  crossing,  and  to  con- 
tinue the  ringing  or  whistling  until  the  crossing  was  reached. 
In  the  argument  appellant  does  not  present  any  objections 
to  the  rulings  of  the  court,  but  insists  the  evidence  fails  to 
prove  that  defendant  was  negligent  in  the  manner  and  form 
as  alleged  in  the  declaration,  or  that  plaintiff  was  exercising 
due  care  and  diligence  at  the  time  of  the  accident,  or  that 
the  negligence  of  defendant,  as  charged  in  the  declaration, 
was  the  cause  of  the  injuries  received  by  plaintiff.  We  have 
carefully  examined  the  evidence  in  the  record,  and  it  satis- 
fies us  that  the  jury  were  warranted  in  finding  defendant 
guilty  of  the  negligence  charged  in  said  second  count  of  the 
declaration.    The  evidence  Avas  conflicting  on  the  question 

Vol.  LXT  2t 


354  Appellate  Courts  of  Illinois. 

Vol.  65.]  Peirce  v,  Sparka 

of  giving  the  warning  signals,  as  required  by  the  statute, 
but  if  the  jury  credited  the  testimony  on  behalf  of  plaintiff 
upon  this  point,  rather  than  that  offered  by  defendant,  the 
proof  was  ample  to  sustain  the  charge  of  negligence  as 
averred.  The  credibility  of  witnesses  is  to  be  determined  by 
the  jury,  and  they  have  the  means,  not  affonled  a  court  of 
review,  of  judging  of  the  credit  proper  to  be  given.  They 
see  and  hear  the  witnesses,  and  observe  their  manner  and 
conduct  while  testifying.  The  trial  judge  also  has  the  like 
opportunity  as  the  jury  in  this  regard.  Hence,  when  a  jury 
settles  the  conflict  in  the  evidence  favorably  to  one  party, 
and  finds  a  verdict  for  that  party,  which  the  court  sustains, 
this  court  will  not  generally  disturb  the  verdict.  The  issue 
of  fact  is  for  the  jury  and  there  the  court  must  leave  it,  ex- 
cept so  far  as  it  may  be  necessary  to  interfere  to  prevent  a 
perversion  of  justice.  In  this  case  no  necessity  for  such  in- 
terference appears.  Among  many  authorities  so  deciding, 
see  I.  C.  &  K  W.  Ry.  Co.  v.  Ryan,  70  111.  211;  R.  &  R.  T. 
&  St.  L.  R.  R.  Co.  V.  Hillraer,  72  111.  258;  I.  C.  R.  R.  Co.  v. 
Slater,  129  111.  91;  St.  L.,  V.  &  T.  H.  R.  R.  Co.  v.  Faitz,  23 
111.  App.  500. 

That  the  injury  complained  of  resulted  from  the  negli- 
gence of  defendant,  as  charged  in  said  second  count,  was 
fully  established  by  the  proof,  and  that  plaintiff  exercised 
due  care  for  his  personal  safety  in  approaching  appellant's 
track  at  the  time  he  was  injured,  and  was  not  guilty  of  any 
contributory  negligence  barring  his  right  to  recover,  we 
think  the  evidence  clearly  shows. 

The  damages  were  not  excessive.  Appellee  was  seriously 
injured;  two  of  his  ribs  were  broken,  one  of  his  fingers  was 
amputated,  and  he  suffered  great  pain,  and  received  injuries 
that  the  evidence  showed  will  be  permanent. 

The  instructions  given  on  behalf  of  defendant,  fourteen 
in  number,  stated  the  law  most  fully  and  favorably  for  it, 
and  covered  every  phase  of  the  case.  We  are  of  the  opinion 
that  the  cause  was  fairly  tried;  that  the  verdict  Avas  justified 
by  the  proof,  and  the  judgment  was  right. 

Judgment  is  affirmed. 
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Indiana  Millers'  Mntual  Fire  Insurance  Company  and  ^^  »278| 
Edward  Dinsley  y.  The  People  of  tlie 
.    State  of  Illinois. 

1.  Foreign  Insura^nck  Compa.nies— Potrur  of  the  5<a<e.— The  legis- 
lature has  the  plenary  power  to  prohibit  foreign  insurance  companies 
doing  business  in  this  State,  except  on  conditions,  or  to  exclude  them 
entirely. 

2.  Samb — Contract  Conwmmated  by  Mail. — If  an  insurance  company 
at  Indianapolis,  in  the  State  of  Indiana,  having  no  license  to  do  business 
in  Illinois,  receives  an  application  by  mail  from  a  person  in  Illinois  for 
insurance  upon  property  in  Illinois,  issues  a  policy  on  the  same  and 
sends  it  to  Illinois,  its  officers  are  chargeable  with  knowledge  that  they 
are  participating  in  an  act  to  be  consummated  by  agents  in  the  State  of 
Illinois  forbidden  by  its  laws. 

8,  Evidence — Of  Corporate  Existence. — Where  a  plea  in  the  record 
expressly  avers  the  fact  of  the  corporate  existence  of  the  defendant, 
proof  is  not  necessary. 

4.  Same — Of  Negative  Matter, — ^In  actions  under  the  statute  against 
a  person  for  doing  business  as  the  agent  of  a  foreign  insurance  company 
proof  that  such  person  did  not  have  a  certificate  as  an  agent  is  not  re- 
quired. 

5.  MEAfHTBB  OP  Proof — Suits  Against  Foreign  Insurance  Com- 
paniefi» — In  actions  under  the  statute  prohibiting  foreign  insurance 
companies  from  doing  business  in  the  State  a  mere  preponderance  of 
the  evidence  is  not  sufficient.    There  must  be  a  clear  preponderance. 

6.  Fleladtsq— Stating  the  Ad  Da7nnum.— In  an  action  of  debt  upon 
a  statute  to  recover  a  penalty,  the  damages  to  be  claimed  in  the  decla^* 
ration  are  merely  nominal. 

7.  Practice— JoiTi*  Suit^  Joint  Judgment.— When  a  joint  suit  is 
brought  against  two  persons  the  judgment  must  be  joint,  the  penalty 
being  for  a  gross  sum  in  satisfaction  of  the  offense  charged  and  proven. 

S.  Appellate  Court  Practice — Potter  to  Enter  Judgments. — The 
Appellate  Court  has  power  under  Section  80,  Chapter  110,  R.  S.,  entitled 
"  Practice,'*  to  render  such  judgment  upon  the  record  before  it  as  the 
court  below  ought  to  have  entered. 

• 

Debt,  for  a  statutory  penalty.  Appeal  from  the  Circuit  Court  of 
Jackson  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1896.  Reversed  and  final  judgment 
entered  in  this  court.     Opinion  filed  June  18,  1896. 

Myron  H.  Beach,  attorney  for  appellants. 

The  law  never  favors  forfeiture  by  construction.    All 
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laws  providing  for  a  forfeiture  of  penalty  rnnst  be  strictly 
construed.  To  entitle  a  party  to  recover  a  penalty  he  must 
show  that  the  defendant  is  clearly  within  the  provisions  of 
the  law.  Chicago  v.  Rumpflf,  45  111.  90;  Bacon  v.  Wood,  2 
Scam.  265;  Bullock  v.  Goemble,45  111.  21«;  Remecke  v.  The 
People,  16  Brad.  341;  Ilankins  v.  The  People,  106  111.  62S; 
TJ.  S.  V.  Reese,  92  U.  S.  214. 

It  was  incumbent  on  the  plaintiffs  in  the  court  below  to 
prove  every  step  in  the  chain  of  facts  upon  which  their  right 
to  recover  rested.  Bull  v.  City  of  Quincy,  9  111.  App.  127; 
Joyce  V.  City  of  St.  Louis,  77  111.  156;  People  v.  Village  of 
Crotty,  93  111.  180. 

The  statute  does  not  prohibit  a  citizen  of  this  State,  either 
by  himself  or  his  agent,  from  applying  to  a  foreign  insurance 
company  not  licensed  to  do  business  in  this  State,  for  in- 
surance on  his  own  property  situated  in  this  State.  Lamb 
V.  Bowser,  7  Biss.  315;  Hunter  v.  Merrill,  32  Barb.  62S; 
People  V.  Imlay,  20  Barb.  68;  New  Orleans  v.  Virginia  Fire 
&  Marine  Ins.  Co.,  21  La.  Ann.  781;  Marine  Ins.  Co.  v.  St. 
L.,  I.  M.  &  S.  Ry.  Co.,  41  Fed.  643. 

John  M.  Herbert,  State's  Attorney,  and  M.  T.  Moloney, 
Attorney-General,  for  appellee. 

R.  J.  Stephens,  and  Hill  &  Martin,  T.  J.  Scofield  and 
M.  L.  Newell,  of  counsel. 

"Wherever  a  license  is  required  by  law  to  authorize  the 
doing  of  a  particular  thing,  a  party,  when  sued  for  a  viola- 
tion of  the  law,  though  the  want  of  a  license  must  be  affirm- 
atively averred  in  pleading,  when  it  is  shown  that  the 
act  prohibited  was  done  by  the  party  charged,  it  is  incum- 
bent upon  him  to  show  his  license  if  he  relies  upon  it  in  de- 
fense, whether  the  action  be  civil  or  criminal.  1  Greenleaf 
on  Ev.,  Secr  79;  The  Great  Western  Ry.  Co.  v.  Bacon,  30  III. 
347;  Williams  v.  The  People,  121  lb.  84;  Town  of  Mon- 
mouth V.  Harbaugh,  74  lb.  367;  Noecker  v.  The  People,  91 
lb.  468;  Town  of  Flora  v.  Lee,  6  111.  App.  629;  People  v. 
Nedrow,  16  111,  App.  192. 
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When  a  defendant  sued  in  the  character  of  a  corporation, 
a  plea  to  the  merits  of  the  action  is  an  admission  of  that 
character.  The  U.  S.  Express  Co.  v.  Bedbury,  34  111.  459; 
Gay  Implt.  Co.  v.  Keys,  30  lb.  413. 

Mb.  Justiob  Sample  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  of  $1,000  against  each 
of  appellants,  as  a  penalty  for  two  separate  violations  of  the 
insurance  act  of  1879,  from  which  this  appeal  was  taken  and 
various  errors  assigned.  Section  1,  Chap.  73,  S,  &  C,  Vol.  1, 
p.  1331,  makes  it  unlawful  for  any  foreign  insurance  com- 
pany "  to  take  risks  or  to  transact  any  business  whatever 
authorized  by  its  charter  within  this  State"  without  a  State 
license.  Section  4  of  said  act  provides  that  "  any  such  in- 
corporated company,  association  or  partnership  which  shall 
transact  its  business  in  this  State  in  violation  of  the  provis- 
ions of  this  act,  shall,  together  with  the  agent  or  agents  so 
unlawfully  transacting  said  business,  jointly  and  severally 
be  subject  to  a  penalty  of  five  hundred  dollars." 

The  declaration  avers  in  separate  counts  and  the  evidence 
shows  that  in  February  and  April,  1893,  Edward  Dinsley 
procured  two  different  applications  for  the  other  appellant, 
a  foreign  fire  insurance  company,  for  fire  insurance  on  two 
separate  risks,  in-this  State,  on  which  it  issued  policies  and 
collected  the  premiums.  The  secretary  of  the  insurance 
company  testified  that  Dinsley  was  not  the  agent  of  the 
company,  had  no  authority  to  represent  it,  and  that  no  cor- 
respondence passed  between  him  and  the  company.  The 
evidence  shows  that  the  parties  who  gave  the  applications 
to  Dinsley  applied  to  the  National  Millers'  Insurance  Com- 
pany of  Chicago  for  insurance,  and  Dinsley  went  to  Mur- 
physboro,  where  the  property  was  located,  claimed  to  rep- 
resent the  other  appellant,  and  at  his  suggestion  and  on  his 
request  the  parties  made  the  applications,  which  were  for- 
warded to  Indianapolis,  Indiana,  and  the  policies  were  issued. 
That  Dinsley  was  an  agent,  or  at  least  assumed  to  be  an 
agent,  and  as  such  did  an  act  or  acts  forbidden  by  law,  is 
unquestionable.     It  is  not  denied  on  his    part.     Of  what 
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avail  is  it  to  him  or  the  company  to  now  say,  after  the  un- 
lawful act  is  completed,  that  he  was  not  lawfully  authorized, 
or  that  he  assumed  to  act  without  authority  ?  To  admit 
such  a  defense  on  his  part  would  make  a  farce  of  the  law. 
The  penalty  of  section  4  is  prescribed  for  the  company  "  to- 
gether with  the  agent  or  agents  so  unla^vfvlly  transacting 
said  business."  He  transacted  this  unlawful  business  as  an 
agent  of  some  one,  necessarily  so,  and  so  far  as  he  is  con- 
cerned it  is  immaterial  who  he  was  agent  for,  having  so 
transacted  the  husi?i€ss.  The  law  does  not  declare  that  he 
shall  be  the  agent  of  the  company  so  transgressing  the  law, 
but  that  he  shall  be  "  the  agent  *  *  *  so  unlawfully 
transacting  said  business."  The  law  is  directed  against  the 
wrongdoers,  as  to  which  act  forbidden  the  law  recognizes 
that  there  will  be  a  principal  and  probably  an  agent  of  some 
one.  That  the  State  has  the  plenary  power  to  prohibit  for- 
eign insurance  companies  doing  business  except  on  condi- 
tions, or  to  exclude  them  entirely,  is  established  law  in  this 
country.  Hooper  v.  People.  155  U.  S.  648;  Pierce  v.  People, 
106  IlL  11;  People  v.  People's  Ins.  Exchange,  126  DL  466. 
Our  statute  forbids  such  companies  taking  risks  or  transact- 
ing any  business  whatever  of  that  kind  within  this  State, 
without  a  license. 

It  is  said,  however,  the  contract  was  made  by  mail  and 
consummated  wholly  within  another  State.  The  question 
here,  however,  is  not  as  to  the  validity  of  the  contract  of 
insurance  or  as  to  the  law  of  which  State  governs  such  con- 
tract, or  as  to  where  the  contract  was  made,  but  the  question 
is  as  to  whether  a  risk  was  taken  or  husiness  transacted 
within  this  State  forbidden  by  law.  As  stated  in  Seamens, 
Receiver,  v.  Temple  Co.  (Mich.),  28  Lawyers'  A.  R.,  p.  430, 
"  If  it  be  conceded  that  the  contract  was  made  in  Wisconsin 
and  that  the  premiums  and  loss,  if  any,  are  payable  there, 
it  is  as  much  in  contravention  of  the  policy  of  this  State  as 
though  it  had  been  made  and  was  to  be  performed  here.  It 
can  not  be  supposed  that  the  statutes  cited  were  intended 
merely  to  prevent  the  act  of  making  the  contract  in  this  State. 
The  object  is  to  protect  the  citizens  of  this  State  against 
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irresponsible  companies,  and  to  prevent  insurance  by  unau- 
thorized companies  upon  property  in  this  Statp."  When 
these  policies  were  issued  by  the  appellant  company  at  In- 
dianapolis, Indiana,  the  oflScers  knew  they  were  participat- 
ing in  an  act,  to  be  consummated  by  the  aid  of  agents  of 
some  one  in  this  State  forbidden  by  law.  They  can  no  more 
shield  their  company  under  the  claim  of  non-residence  in 
doing  this  forbidden  act,  than  if,  just  standing  over  the  line 
in  Indiana,  they  had  thrown  a  stone  and  hit  a  citizen  in 
Illinois,  or,  so  standing,  had  tossed  it  to  another  citizen  just 
over  the  line  in  Illinois,  directing  him  to  do  the  hitting  and 
he  had  done  so. 

It  is  said  the  proof  does  not  show  the  appellant  insurance 
company  was  at  the  time  of  these  transactions  incorporated 
under  the  law  of  the  State  of  Indiana.  The  plea  of  apjiel- 
lant  in  the  record  expressly  avers  the  fact,  and  that  at  the 
time  of  the  commencement  of  this  suit  it  had  not  applied 
for  license  to  do  business  in  Illinois.  Besides,  the  name  un- 
der which  it  issued  the  policies  imports  a  corporation.  U. 
S.  Express  Co.  v.  Bedbury,  34  111.  466. 

J^  is  also  claimed  a  deposition  was  permitted  to  be  read 
on  behalf  of  appellee  improperly,  for  the  reason,  as  stated, 
this  was  a  criminal  proceeding.  The  deposition  was  prop- 
erly admitted  as  this  is  a  civil  proceeding.  Webster  v.  Peo- 
ple, 14  111.  365;  Weels  v.  Head,  17  111.  204;  McGuire  v. 
Town  of  Xenia,  54  111.  299.  It  is  also  urged  that  the  plaintiff 
had  to  prove  their  case  beyond  a  reasonable  doubt  For 
reasons  stated,  this  is  not  the  law,  but  in  cases  of  this  kind 
were  preponderance  is  not  sufficient.  Euth  v.  Cit}'^  of  Ab- 
ingdon, 80  111.  418;  Town  of  Lewiston  v.  Proctor,  27  111. 
414,  There  must  be  a  elear  preponderance.  The  instruc- 
tion of  the  court  on  this  question  was  not  correct,  but  it 
was  harmless  error,  as  there  is  no  substantial  dispute  as  to 
the  facts. 

The  damages  at  the  conclusion  of  the  declaration,  which 
was  in  debt  for  the  recovery  of  specific  sums  as  a  penalty, 
were  alleged  to  be  one  cent,  and  this  was  made  the  ground 
for  a  motion  in  arrest  of  judgment,  and  many  cases  are  cited 
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in  support  of  the  position  taken;  but  an  examination  of 
them  shows  the  action  was  assumpsit  or  debt  on  penal  bond, 
where  the  debt  was  to  bo  discharged  on  the  payment  of  the 
damages,  the  judgment  in  such  case  being  for  the  debt  in 
numero.  McConnel  v.  Swailes,  2  Scam.  873.  But  in  ac- 
tions on  a  statute,  to  recover  a  penalty,  the  damages  to  bo 
inserted  in  the  declaration  are  merely  nominal.  Puter- 
baugh's  PL,  8d  Ed.,  p.  324,  373;  1  Chitty  PI.  471. 

The  other  ground  of  this  motion,  that  the  declaration  was 
not  sufficiently  specific,  is  not  good.  It  is  claimed  there  is 
no  proof  Binsley  did  not  have  a  certificate.  Such  proof  is 
not  required  under  the  act  of  1879.  If  it  did,  however,  the 
license  being  negative  matter,  fully  within  his  control,  he 
would  have  to  prove  the  fact.  The  Great  Western  Ey.  Co. 
V.  Bacon,  30  111.  347;  People  v.  Nedrow,  16  111.  App.  192; 
Noecker  v.  People,  91  III  468;  Williams  v.  People,  121 
III.  84. 

The  Terdict  and  judgment,  as  heretofore  stated,  was 
against  each  of  the  defendants  in  the  sum  of  $1,000.  Sec- 
tion 4,  mipray  authorizes  the  action  to  be  brought  against  the 
company  and  agent  jointly  and  severally,  but  when  brought 
jointly  the  judgment  must  be  against  them  jointly,  the  pen- 
alty being  for  a  gross  sum  in  full  satisfaction  of  that  offense 
charged  and  proven.  Wharton's  Grim.  PI.  &  Prac,  9th  Ed., 
Sec.  940;  McConnel  v.  Swailes,  2  Scam.  573. 

There  may,  however,  be  a  recovery  for  each  offense  IV^here 
they  are  separate  and  distinct.  The  fine  imposed  is  $500 
against  the  company  and  agent  "  which  shall  transact  its 
business  in  this  State  in  violation  of  the  provisions  of  this 
act."  Sec.  4.  Policies  were  issued  to  two  different  milling 
companies,  at  different  times,  in  which  unlawful  act  both 
defendants  participated,  and  therefore  two  distinct  violations 
of  this  act  w^ere  committed,  which  can  be  recovered  in  one 
suit.  Hensholdt  v.  Town  of  Petersburg,  63  111.  Ill;  Byers 
V.  City  of  Mt.  Vernon,  77  111.  467. 

There  was  error  in  rendering  judgment  against  each  de- 
fendant for  the  sum  of  $1,000.  But  as  this  court  has  the 
power,  under  Sec.  80  of  Practice  Act,  Chap.  110,  to  give 
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final  judgment  and  to  render  such  judgment,  with  the  rec- 
ord before  us,  as  the  court  below  ought  to  have  entered 
— Pearsons  v.  Hamilton,  1  Scam.  415;  MoConnel  v.  Swailes, 
2  Scam.  573;  S.  L.  of  A.  O.  of  M.  W.  v.  Zulker,  129  111.  298, 
308;  Mariner  v.  Saunders,  5  Gilm.  127;  Boyle  v.  Carter,  24 
111.  51 — and  as  this  course  will  facilitate  the  further  appeal 
of  this  case,  if  desired,  it  is  thought  best  to  do  so. 

It  is  therefore  considered  by  the  court  that  the  People 
of  the  State  of  Illinois  do  have  and  recover  of  and  from  the 
defendants,  the  Indiana  Mutual  Fire  Insurance  Company 
and  Edward  Dinsley,  their  debt  in  the  sum  of  $1,000,  and 
have  execution  therefor. 

It  is  further  ordered  that  this  judgment  be  reversed  with- 
out costs — Sec.  17,  Chap.  33 — ^and  that  final  judgment,  as 
above  stated,  be  rendered  in  this  court. 


H.  A.  Chiles  y.  Fritz  Eahle. 

1.  Chattel  Mortqages — Household  Goods. — As  to  whether  property 
covered  by  a  chattel  mortgage  is  household  goods»  is  a  question  of  fact 
for  the  determination  of  a  jury. 

Replevin. — Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Benjamin  R.  Burroughs,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1896.    Affirmed.    Opinion  filed  June  18,  1896. 

Wm.  H.  Tkioce,  attorney  for  appellant. 
Allan  D.  Metcalfe,  attorney  for  appellee. 

Mb.  Justice  Sample  delivered  the  opinion  of  the 
Court. 

The  appellant  replevied  before  a  justice  of  the  peace  cer- 
tain furniture,  wines,  cigars,  bar  ornaments,  etc.,  contained 
•'  in  a  certain  bar  room,  boarding  house  and  hotel  known  as 
the  Union  Hotel,  situated  in  the  village  of  Venice,"  which, 
on  the  7th  dajr  of  December,  1S93,  had  been  mortgaged  by 
Thomas  H.  Chiles,  the  husband  of  appellant,  to  api>ellee. 
On  trial  judgment  was  rendered  in  favor  of  appellee,  from 
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which  an  appeal  was  taken  to  the  Circuit  Court,  where,  on 
trial  before  the  court  without  a  jury,  judgment  was  again 
rendered  in  favor  of  appellee,  from  which  this  appeal  is 
prosecuted.  The  mortgage  was  given  appellee  to  indemnify 
him  as  surety  on  a  note  of  Thomas  H.  Chiles,  which  appel- 
lee liad  to  pay,  whereupon  he  took  possession  of  the  property 
under  the  power  given  in  the  mortgage,  and  was  proceeding 
to  foreclose  by  advertisement  when  these  proceedings  were 
begun.  The  appellant  claims,  1,  the  mortgage  was  given 
on  household  goods  and  therefore  under  the  chattel  mort- 
gage act  of  1889,  the  chattel  mortgage  was  invalid,  as  the 
wife  did  not  join  as  required  by  that  act;  2,  that  the  chattel 
mortgage  was  given  to  defraud  creditors  by  the  husband; 
3,  that  appellant  was  the  owner,  or  at  least  entitled  to  the 
possession  of  the  property.  These  were  all  questions  of 
fact,  which  have  been  decided  adversely  to  appellant,  and 
as  we  think  properly.  It  would  be  useless  here  to  extend 
this  opinion  by  a  review  of  the  evidence,  which  we  have 
carefully  examined.    The  judgment  is  affirmed. 


Leonidas  Gaither^  L.  E.  Gaither  and  Citizens  Building 

Association  t.  John  Wilson. 

1.  Homestead  Exemptions. — Allegations  of  in  Pleadings. — In  order 
for  parties  to  avail  themselves  of  the  benefit  of  the  exemption  laws  re- 
lating to  homesteads,  in  chancery  proceedings,  it  is  incumbent  upon 
them  to  allege  in  their  pleadings,  sucli  facts  as  bring  them  within  the 
protection  of  the  law. 

2.  MoRTOAOE  Foreclosure— Oder  of  Sale, — Where  different  par- 
ties are  interested  in  mortgages  on  the  same  property  upon  a  foreclos- 
ure, the  court  will  order  the  payment  of  the  debts  due  to  such  parties  in 
accordance  with  their  equitable  rights. 

Mortgage  Foreclosure. — Appeal  from  the  Circuit  Court  of  Wayne 
County;  the  Hon.  Carroll  C.  Booos,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1896.  Affirmed.  Opinion  filed  June  18, 
1890. 
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Statement  of  the  Case. 

On  March  6,  1893,  Leonidas  Gaither  and  L.  E.  Gaither, 
his  wife,  two  of  the  appellants,  executed  to  appellee, Wilson,  a 
mortgage  on  the  following  property :  N.  W.  N.  E.  Sec.  17,  T. 
1  S.,  R.  9  E.,  and  S.  half  of  lots  19  and  20  in  Sibley's  addition 
to  Fairfield.  This  was  to  secure  a  debt  of  $750,  for  the  en- 
tire purchase  money  of  said  S.  half  of  said  lots. 

On  April  18, 1893,  said  Gaithers,  to  secure  a  debt  of  $850, 
executed  to  Fogle  Bros,  a  mortgage  on  said  tract  of  land, 
but  not  the  town  lots.  On  same  day  said  Gaithers  executed 
to  the  Citizens  Building  Association,  one  of  appellants,  to 
secure  a  loan  of  $500,  a  mortgage  on  said  town  lots.  This 
mortgage  was  recorded  April  20,  1894. 

These  several  debts  not  having  been  paid,  Wilson  filed  a 
bill  to  foreclose  his  mortgage,  making  the  said  Gaithers, 
Fogies,  and  Building  Association  defendants. 

Fogies,  at  the  same  term  of  court,  filed  a  bill  to  foreclose 
their  mortgage,  making  Gaither,  Wilson  and  Building  As- 
sociation parties,  and  in  addition  to  asking  a  foreclosure, 
asked  that  Wilson  be  required  to  first  apply  the  proceeds 
of  said  town  lots  on  his  claim  before  going  on  said  tract  of 
land. 

Said  building  association,  at  said  term,  filed  their  bill,  in 
the  nature  of  a  cross-bill,  asking  a  foreclosure  against  said 
lots,  and  asking  that  said  Wilson  be  required  to  make  his 
debt  out  of  said  land.  Said  suits  were,  by  order  of  court, 
consolidated,  and  heard  as  one  case. 

It  was  further  claimed  by  the  Gaithers  and  Building  As- 
sociation that  said  lots  were  the  homestead  of  said 
Gaithers,  but  the  homestead  right  was  released  in  the  two 
mortgages  of  Wilson  and  Building  Association.  It  was 
also  claimed  that  at  the  time  of  the  execution  of  said  Wil- 
son^s  mortgage,  it  was  understood  and  agreed  that  said  lots 
were  included  in  his  mortgage,  not  to  secure  the  amount 
due  Wilson,  but  as  a  sec^urity  against  any  claims  that  might 
come  against  said  land,  on  account  of  the  debts  of  the 
father  and  mother  of  said  L.  Gaither,  from  whom  he  de- 
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rived  title,  and  that  Wilson  agreed  when  such  last  debts 
were  paid,  he.  would  release  said  lots  from  his  mortgage. 

Proper  answers  and  replications  were  filed,  and  issue 
joined  on  the  bill  and  cross-bill,  and  upon  the  hearing,  the 
court  entered  a  decree  substantially  as  follows : 

The  court  finds  that  defendants  L.  and  L.  E.  Gaither,  on 
March  6,  1893,  executed  and  delivered  to  John  Wilson  their 
note  for  $750,  due  two  years  after  its  date,  with  seven  per 
cent  interest,  which  note  was  given  for  the  full  payment 
of  the  purchase  money  of  the  south  half  of  said  lots  19  and 
20;  that  upon  delivery  of  said  note  to  Wilson,  he  conveyed 
to  Leonidas  Gaither,  by  deed,  said  south  half  of  lots  19  and 
20;  that  on  March  6,  1893,  to  secure  said  note,  the  makers 
executed  and  delivered  to  Wilson  a  mortgage  upon  the  X. 
W.  i  of  N.  E.  \  17,  T.  1  S.,  K.  9  E.  of  3d  P.  M.,  in  Wayne 
county,  Illinois,  and  said  south  half  of  lots  19  and  20,  which 
mortgage  was  duly  acknowledged  atid  recorded  March  8, 
1893;  and  that  $50  solicitor's  fee  should  be  in  the  decree 
included. 

That  said  Gaithers,  on  April  18,  1893,  executed  and 
delivered  to  Fogle  Brothers  their  note  for  $850,  due  one 
year  after  date,  with  seven  per  cent  interest,  and  to  secure 
said  note,  executed  and  delivered  to  Fogle  Brothers  a  mort- 
gage on  said  N.  W.  i  of  N.  E  i  of  17,  which  mortgage  pro- 
vides, if  said  note  is  not  paid  at  maturity,  and  in  case  of 
suit,  $50  as  attorney's  fee  should  be  included  in  the  judg- 
ment or  decree;  which  said  mortgage  was  duly  acknowl- 
edged and  recorded  April  20,  1893;  that  on  April  18,  1893, 
Leonidas  Gaither  executed  to  the  said  Citizens  Building 
Association  a  bond  for  $500,  and  to  secure  the  payment  con- 
ditioned in  said  bond  to  be  paid,  said  Gaithers  did  execute  a 
mortgage  having  the  date  of  April  18,  1893,  and  acknowl- 
edged by  one  of  them  on  March  23,  1884,  and  by  the  other 
April  10,  1894;  recorded  April  20, 1894;  which  mortgage 
conveyed  lots  19  and  20  in  Sibley's  addition  to  Fairfield. 

The  court  finds  said  note  to  Fogle  Brothers,  and  mort- 
gage securing  the  same,  were,  before  the  beginning  of  either 
of  the  suits  herein,  assigned  by  Fogle  Brothers  to  Jack  T. 
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Fogle,  and  belong  to  and  are  the  property  of  said  Jack  T. 
Fogle. 

The  court  iBnds  from  the  evidence  that  there  is  now  due 
complainant  John  Wilson,  on  his  note,  mortgage,  interest 
and  solicitor's  fee,  $931.03;  that  there  is '  due  said  Jack  T. 
Fogle,  on  his  note,  mortgage,  interest  and  solicitor's  fees 
$1,055.05;  that  there  is  now  due  said  Citizens  Building  As- 
sociation, $420.  That  the  sum  of  $931.03  be  paid  by  the 
Gaithers  to  Wilson,  the  sum  of  $1,055.05  be  paid  by  the 
Gaithers  to  Jack  T.  Fogle,  and  the  sum  of  $420  be  paid  by 
Leonidas  Gaither  to  Citizens  Building  Association,  and  the 
costs  herein,  within  thirty  days;  and  in  default  of  such  pay- 
ment to  the  respective  parties,  the  master  in  chancery  of 
Wayne  county  shall  sell  said  mortgaged  property  at  public 
venducj  at  the  south  door  of  the  court  house  in  Fairfield. 
That  said  master  shall  give  notice  of  said  sale,  by  posting 
up  six  printed  posters  in  six  of  the  most  public  places  in 
Wayne  county,  at  least  thirty  days  before  said  sale  is  made. 
That  said  sale  shall  be  made  at  the  same  time  and  place, 
but  the  master  shall  make  one  distinct  and  separate  sale  of 
the  land,  and  one  distinct  and  separate  sale  of  the  lots;  but 
that  in  making  the  said  sales  he  shall  offer  the  tracts  sepa- 
rately, as  the  law  provides.  That  out  of  the  proceeds  of 
said  sale  the  master  shall  first  pay  the  costs,  including 
his  commissions,  and  that  said  costs  and  commissions  be 
paid  out  of  the  proceeds  derived  from  said  sales  in  pro- 
portion to  the  amount  received  from  each  of  said  sales;  and 
shall  pay  the  sum  found  to  be  due  to  John  Wilson,  with  in- 
terest to  date  of  sale;  that  there*  shall  be  paid  out  of  the  sale 
of  the  land  one-half  of  Wilson's  claim  and  interest,  and  out 
of  the  sale  of  said  city  lots  the  other  half  of  Wilson's  claim 
and  interest,  provided  it  does  not  require  more  than  $500 
to  pay  Wilson's  claim  and  interest,  and  if  it  requires  more 
than  that  sum  to  pay  one-half  of  his  claim  and  interest,  then 
there  shall  be  paid  out  of  the  proceeds  of  the  sale  of  saici 
city  lots  only  the  sum  of  $500  on  the  Wilson  claim  and  in- 
terest, and  the  remainder  of  said  claim  shall  be  paid  out  of 
the  proceeds  of  the  sale  of  land.    That  after  the  said  Wil- 
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son  claim  and  interest  has  been  fully  paid  by  said  master, 
as  herein  provided,  he  shall  pay  out  of  the  remainder  of  the 
fund  produced  by  the  sale  of  said  land,  the  said  claim,  and 
interest  to  date  of  sale,  of  said  J.  T.  Fogle;  and  out  of  the 
remainder  of  the  funds  produced  by  the  sale  of  said  city 
lots,  the  master  shall  pay  the  claim  of  the  Citizens  Build- 
ing Association,  with  interest  to  date  of  sale. 

And  the  decree  further  provides  that  by  the  word  "  land  " 
as  used  in  the  decree,  is  meant  the  N.  Vf.  J  of  the  If .  E.  J 
of  17,  T.  1  S.,  E.  9  E.  3d  P.  M.  in  Wayne  county,  Illinois; 
and  by  the  words  "city  lots,"  as  used  in  the  decree,  is  meant 
the  south  half  of  lots  19  and  20  in  Sibleys  addition  to  the 
town,  now  city,  of  Fairfield,  Illinois. 

R.  D.  Adams  and  E.  Eeecher,  attorneys  for   appellants. 

Creighton  &  Kbajvier,  attorneys  for  appellee  Wilson. 

Geo.  W.  Johns  and  E.  P.  Hanna,  attorneys  for  appel- 
lee Fogle. 

Mr.  Presiding  Justice  Green  delivered  the  opinion  of 
the  Court. 

Two  errors  are  assigned  on  the  record:  "1st.  Said 
Circuit  Court  erred  in  directing  any  part  of  the  proceeds  of 
said  lots,  to  be  applied  on  the  mortgage  of  said  appellee 
Wilson."  "  2d.  Said  court  erred  in  not  requiring  said  tract 
of  land  to  be  first  exhausted,  before  resorting  to  said  lots." 
The  evidence  in  the  record  satisfies  us  that  the  trial  court 
was  justified  in  finding  that  at  the  time  the  Gaithers  gave 
Wilson  the  morto^age,  they  did  not  reside  on  the  lots  in 
question,  and  had  no  homestead  right  therein.  The  note 
secured  by  the  mortgage  was  given  for  the  full  purchase 
price  of  said  lots,  and  the  claim  by  appellants  that  Wilson 
agreed  to  release  said  lots  from  the  mortgage,  upon  the  pay- 
ment of  •  claims  against  the  estate  of  Gaither's  mother, 
amounting  to  $200,  which  were  liens  upon  said  land,  was 
not  proven. 
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In  short  the  court  properly  found  from  the  evidence,  that 
Wilson's  mortgage  was  a  prior  subsisting  lien  upon  the  land 
and  lots  described  therein.  If  any  of  the  parties  had  a 
right  to  complain  of  the  decree  it  was  Wilson,  who  is 
limited  to  a  $500  lien  on  the  house  and  lots,  on  Avhich  he 
had  a  lien  by  mortgage,  for  the  entire  purchase  money 
thereof. 

As  to  the  mortgage  to  Fogle  Brothers,  it  appears  from 
the  evidence  in  the  record  that  the  mortgagees  had  no 
notice  of  the  mortgage  to  the  Citizens  Buildiug  Association 
until  after  the  latter  was  acknowledged  and  recorded,  and 
their  lien,  which  was  upon  the  land  only,  was  properly  held 
to  be  second  to  that  of  the  Wilson  mortgage,  and  superior 
to  that  of  the  Citizens  Building  Association.  The  conten- 
tion that  the  question  of  homestead  is  properly  before  us 
under  the  pleadings,  we  consider  untenable.  No  allegation 
in  the  answers  of  the  Gaithers,  and  Citizens  Building  As- 
sociation, or  in  their  cross-bill,  properly  sets  up  a  homestead 
right  of  the  Gaithers,  nor  does  the  paper  signed  by  Mrs. 
Gaither,  called  a  cross-bill,  which  contains  no  prayer  for 
relief,  sufficiently  allege  a  homestead  right.  To  avail 
themselves  of  the  benefit  of  the  exemption  law,  it  was  in- 
cumbent upon  them  to  allege  in  the  answer,  or  cross-bill, 
such  facts  as  certainly  brought  them  within  the  protection 
of  the  law.  We  can  not  indulge  in  presumptions  not  nec- 
essarily arising  from  the  facts  averred.  The  facts  that  the 
lots  were  occupied  by  Gaither  as  the  head  of  a  family  re- 
siding with  the  same,  and  were  his  homestead  when  the 
mortgage  was  given,  are  not  averred.  Symonds  v.  Lappin, 
82  111.  213;  Finlon  v.  Clark,  118  111.  32.  Aside  from  this, 
as  against  the  Wilson  mortgage,  the  Gaithers  had  no  home- 
stead in  said  lots  or  land,  and  the  building  association's 
lien  was  subordinate  to  Wilson's.  Hence  it  was  not  error 
to  decree  that  the  proceeds  of  the  sale  of  the  mortgaged 
lots,  as  well  as  the  proceeds  of  the  sale  of  the  mortgaged 
lands,  should  be  applied  to  the  payment  of  the  debt  to  secure 
which  all  of  said  property  was  pledged.  Nor  is  the  second 
error  well  assigned.    No  good  reason  is  given  why  the  de- 
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cree  should  require  the  proceeds  of  the  sale  of  land  to  be 
exhausted  before  resorting  to  said  lots.  Gaither  had  no 
homestead  right,  as  against  Wilson  or  the  building  associa- 
tion, in  any  of  the  mortgaged  property,  and  the  mortgage 
debt  secured  thereby,  was  of  greater  amount  than  the 
value  of  the  entire  property.  The  court  properly  ordered 
that  a  distinct,  separate  sale  of  the  land  and  of  the  lots  be 
made,  and  that  said  tracts  be  offered  separately,  as  the  laAv 
provides,  and  ordered  the  payment  of  the  several  debts  in 
accordance  with  the  equitable  rights  of  the  respective  parties, 
except  as  to  Wilson,  as  before  stated,  but  he  makes  no  com- 
plaint, and  assigns  no  cross-errors. 
No  reason  for  reversal  appears,  and  the  decree  is  affirmed. 


Modern  WoQdmen  of  America  v.  Anna  Deters. 

1.  Beneficiary  Associations— Potior  of  Courts  to  Examine  Tlieir 
Proceedings, — Where  property  rights  are  involved,  courts  have  the 
power  to  examine  the  proceedings  of  beneficiary  associations  for  the 
purpose  of  determining  whether  the  action  taken  is  in  substantial  com- 
pliance with  the  laws  of  the  order. 

2.  Same— -4.cte  of— When  Not  Condiisive  on  Courts  of  Law, — Where 
the  rules  of  a  beneficiary  association  provide  for  the  hearing  of  evidence 
upon  charges  against  a  member,  any  action  taken  by  such  association 
involving  the  expulsion  of  the  member  without  evidence,  is  not  conclu- 
sive upon  courts  of  law. 

8.  Same— CoiM^rtwf  ion  of  By-Laws, — Where  the  by-laws  of  a  benefi- 
ciary association  provide  that  a  member  against  whom  charges  are  pre- 
ferred, shall  have  a  fair  trial  upon  evidence,  the  term  evidence  must 
be  understood  to  mean  legal  evidence  by  the  rules  of  the  common  law. 

Assnmpsit,  on  a  beneficiary  certificate.  Appeal  from  the  Circuit 
CJourt  of  St.  Clair  County;  the  Hon.  Alonzo  8.  Wildkrman,  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1896.  Affirmed. 
Opinion  filed  June  18. 1896. 

J.  G.  Johnson,  attorney  for  appellant. 
Under  appellant's  by-laws  the  local  camp  which  tried 
Deters,  was  the  exclusive  judge  of  the  character  of  the  evi- 
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dence  upon- which  it  acted.  Chase  v.  Cheney,  58  III.  509; 
Society  v.  Van  Dyke,  2  Wh.  308;  Sperry's  Appeal,  116  Pa. 
St.  391;  9  Atl  Rep.  478;  Blumenthal  v.  Ch.  of  Commerce, 
7  Cin.  Law  Bull.  327;  Burton  v.  St.  George's  Soo.,  QS  Mich. 
264;  Walker  v.  Wainwright,  16  Barb.  486;  People  ex  rel. 
Stevenson  v.  Higgins,  15  111.  110;  State  ex  rel.  Cupples  v. 
Milwaukee  Ch.  Com.,  47  Wis.  682;  Niblack  on  Mut.  Ben. 
Soc.  (1st  Ed.),  Sec.  90. 

Any  question  of  the  character  of  such  evidence  should 
have  been  raised  by  Deters  at  the  time  of  the  trial  by  ex- 
ception or  protest,  otherwise  it  must  be  considered  waived. 
Pitcher  v.  Bd.  of  Trade,  121  111.  412;  Burton  v.  St.  George's 
Soc,  28  Mich.  201;  Walker  v.  Wainwright,  16  Barb.  488; 
Glordon  v.  Sup.  Lodge,  50  Mo.  App.  45. 

Voluntary  submission  to  and  participation  in  said  trial 
and  its  results,  without  objection  to  any  part  of  the  proced- 
ure, is  equivalent  to  a  waiver  of  all  irregularities.  Pitcher 
V.  Board  of  Trade,  121  111.  412;  Peyer  v.  Mut.  Relief  Soc, 
90  Calif.  240;  Walker  v.  Wainwright,  16  Barb.  486;  Ana- 
costa  Tribe  v.  Murback,  13  Md.  91;  Glordon  v.  Sup.  Lodge, 
50  Mo.  App.  45. 

When  an  appellate  tribunal  is  provided  bj'^  a  society,  in 
which  the  proceedings  of  a  local  camp  may  be  reviewed,  any 
member  feeling  aggrieved  at  the  action  of  his  local  camp 
must  exhaust  the  remedy  by  appeal,  provided  for  in  the  laws 
of  the  order,  before  recourse  can  be  had  to  the  courts;  and 
by  the  failure  of  Deters  to  appeal  from  his  trial  in  the  local 
camp  to  the  board  of  directors,  the  decision  of  the  local 
camp  is  conclusive  upon  him  and  his  beneficiary,  Niblack 
on  Mut.  Ben.  Societies  (1st  Ed.),  Sec  79;  Niblack  on  Mut. 
Ben.  Societies  (2d  Ed.),  Sec.  Ill;  Grosvenor  v.  United  So 
ciety,  118  Mass.  78;  Dolan  v.  Good  Samaritans,  128  Mass. 
437;  Chamberlain  v.  Lincoln,  129  Mass.  70;  Karcher  v.  Su- 
preme Lodge,  137  Mass.  368;  Reed  v.  Ins.  Co.,  138  Mass. 
575;  Oliver  v.  Hopkins,  144  Mass.  175;  Screwsmen's  Asso- 
ciation V.  Benson,  76  Tex.  552;  Van  Poucke  v.  Society,  63 
Mich.  378;  La  Fond  v.  Deems,  81  N.  Y.  507;  White  v. 
Brownell,  2  Daly  329;  Harrington  v.  Benevolent  Society, 
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70  G«u  340;  State  v.  Gd.  Lodge  (K  J.),  22  Atl.  Rep.  63; 
Glordon  v.  Sup.  Lodge,  50  Mo.  App.  45;  Sup.  Lodge  K.  P. 
V.  Wilson,  66  Fed.  Rep.  785;  McAlees  v.  Sup.  Order  (Pa.), 
13  Atl.  Rep.  755;  Jeane  v.  Gd.  Lodge  (Me.),  30  Atl.  Rep.  70. 
The  society  acts  in  a  qiuisi-judieial  character,  and  where 
in  good  faith  it  pursues  the  method  prescribed  by  its  by- 
laws its  sentence  is  conclusive,  like  that  of  a  judicial  tribunal, 
and  can  not  be  attacked  collaterally.  Angell  and  Ames  on 
Corp.  (11th  Ed.),  Sec.  418;  Karcher  v.  Sup.  Lodge,  137  Mass. 
368;  The  People  ex  rel.  v.  Board  of  Trade,  80  111.  134;  Robin- 
son V.  Yates  City  Lodge,  86  111.  598;  Commonwealth  v.  Pike 
Ben.  Soc.,  8  Watts  &  S.  250;  Pitcher  v.  Board  of  Trade,  121 
111.  412;  Commonwealth  v.  Germ.  Soc,  15  Pa.  St.  247;  Bur- 
ton V.  St.  George's  Soc.,  28  Mich.  261. 

HuRLBY  &  KoEitNER,  attomcys  for  appellee;  G.  A.  Koeb- 
NER,  of  counsel. 

There  is  no  question  but  that  all  members  of  a  voluntary 
association  are  bound  by  the  by-laws,  but  they  are  entitled 
to  the  benefits  of  all  the  provisions. 

When  a  forfeiture  is  claimed  under  the  by-laws,  and  pro- 
ceedings under  their  provisions  are  had,  they  must  appear 
reasonable,  and  be  in  strict  accordance  with  such  by-laws, 
upon  due  notice  to  the  accused,  and  an  opportunity  on  his 
part  given  to  defend  and  explain  his  conduct.  16  Am.  and 
Eng.  Enc.  of  Law,  82,  83;  Blumenfeldt  v.  Korschuck,  43  III. 
App.  434;  United  Workmen  v.  Zuhlke,  129  111.  298;  Nelson 
V.  Board  of  Trade,  58  111.  App.  399. 

Where  the  expulsion  is  void,  no  appeal  is  necessary  to 
avoid  any  effect  of  it,  for  it  has  none.  Superior  Lodge  v, 
Zuhlke,  30  111.  App.  98. 

If  the  constitution  and  by-laws  of  the  lodge  give  the  mem- 
ber a  right  of  appeal,  and  some  affirmative  proceedings 
resulting  in  his  expulsion  or  suspension  have  been  consum- 
mated, he  must  exercise  his  right  of  appeal  before  resort- 
ing for  redress  to  the  courts,  but  it  must  appear  that  the 
lodge  or  society  had  jurisdiction  and  had  given  notice,  and 
proceeded  in  a  regular  manner.     16  Am.  and  Enc}'.  of  Law, 
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82;  Mulroy  v.  Knights  of  Honor,  28  Mo.  App.  463;  Karcher 
y.  Sapreme  Lodge,  137  Mass.  368. 

Unless  the  camp  or  lodge  has  jurisdiction  and  proceeds  in 
the  manner  provided  for  in  the  by-laws,  its  judgment  of  sus- 
pension is  a  usurpation  which  can  not  affect  the  rights  or 
legal  status  of  any  one.  16  Am.  and  Eng.  Enc.  of  Law,  83; 
Hall  V.  Supreme  Lodge,  24  Fed.  Eep.  450. 

Mr.  Justice  Sahplb  dbliysred  the  opinion  of  the 
Court. 

This  action  was  brought  by  appellee  to  recover  insurance 
on  her  benefit  certificate  issued  by  appellant  to  appellee^s 
husband,  who  died,  as  claimed  by  appellee,  while  a  member 
of  the  order,  but  not  until  after  expulsion,  as  claimed  by 
appellant.  The  undisputed  facts  are  that  August  L.  Deters 
became  a  member  of  the  order  October  1, 1801,  and  on  that 
date  received  a  benefit  certificate  for  $2,000  payable  to  his 
wife,  incase  of  his  death  while  in  good  standing,  but  if  ex- 
pelled while  holding  the  certificate,  then  it  was  to  be  null 
and  void.  On  March  29,  1894,  a  petition  was  presented  to 
the  venerable  consul  of  this  camp.  No.  1556,  then  being 
August  L.  Deters,  for  a  special  meeting  for  the  purpose  of 
preferring  charges  against  said  Deters  for  immoral  conduct, 
and  asking  that  a  committee  be  appointed.  H.  B.  Harms 
acted  as  consul  and  appointed  a  committee  of  three  at  a 
special  meeting,  held  the  same  date  as  the  complaint.  At  a 
meeting  held  April  5,  1894,  the  committee  made  a  written 
report  that  they  had  investigated  the  complaint  and  deemed 
it  their  duty  to  charge  Neighbor  Deters  with  having  at- 
tempted to  commit  an  immoral  act  on  Friddie  Otten  by  force 
on  about  March  15  or  16,  1894,  and  recommended  that  the 
camp  investigate  the  matter  more  fully,  and  named  four 
witnesses  to  prove  the  same.  This  report  was  accepted  and 
a  vote  taken  to  give  him  a  fair  trial.  On  April  19,  1894,  a 
regular  meeting  was  held  and  the  records  show  what  is 
called  a  trial  was  had,  the  committee  testifying  to  what  the 
girl  had  told  them,  and  Deters  denied  the  charge.  A  vote 
being  taken,  he  was  expelled,  and  died  June  6,  1894.    The 
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evidence  further  shows  that  no  witness  was  examined  be- 
fore the  camp  to  sustain  the  charge.  No  depositions  were 
taken.  Deters  i?^as  not  present  at  the  interview  of  the 
committee  with  the  girl,  which  they  narrated  before  the 
camp,  and  he  was  not  notified  that  it  was  to  take  place. 
Her  evidence  was  not  taken  in  any  form,  nor  was  any  at- 
tempt made  to  do  so. 

The  fundamental  laws  of  appellant  provide  that  a  copy 
of  the  charge  shall  be  delivered  to  the  accused;  that  at  least 
a  week  shall  intervene  between  preferring  the  charge  and 
the  trial.  "  The  consul  shall  question  witnesses  and  the  ac- 
cused or  his  assistant  may  cross-question  them.  This  being 
done,  any  neighbor  present  may  interrogate  the  witnesses. 
Should  any  of  the  witnesses  not  be  members  of  the  frater- 
nity, they  may  be  invited  in  and  examined  before  members 
are  examined.  After  all  evidence  is  in,  the  consul  may 
discuss  the  matter,  and  one  neighbor  on  behalf  of  the  ac- 
cused may  reply.  Accused  may  also  be  heard  in  his  own 
behalf."  A  local  camp  shall  give  all  accused  neighbors  a 
fair  trial. 

fl 

The  appellant  contends :  1,  that  the  record  of  the  local 
camp  of  the  trial  is  conclusive  on  the  court,  and  that  evi- 
dence could  not  be  heard  as  to  what  was  the  basis  of  its 
judgment  of  expulsion;  2,  that  if  the  deceased  was  not  sat- 
isfied he  could  have  appealed;  3,  that  his  presence  at  the 
trial  waived  all  irregularities. 

In  United  Workmen  et  al.  v.  Zuhlke,  129  III.  298,  counsel 
for  appellant  made  the  same  point,  that  the  record  of  the 
order  was  conclusive.  The  point  was  not  sustained.  The 
right  to  question  the  validity  of  expulsion  is  sustained  in 
Blumenfeldt  v.  Korschuck,  43  111.  App.  434-436,  and  author- 
ities cited.  Where  property  rights  are  involved,  courts 
have  the  power  to  examine  the  proceedings  of  such  tribunals 
for  the  purpose  of  determining  whether  the  action  taken  is 
in  substantial  compliance  with  the  law  of  the  order,  and 
where  the  rules  provide  for  hearing  evidence,  and  action  is 
taken  without  evidence,  "a proceeding  of  that  character 
can  not  be  sustained."    Ryan  v.  Cudahy,  157  111.  108.    This 
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case  carefully  reviews  the  authorities,  and  whatever  other 
courts  may  hold  as  to  their  power  over  such  tribunals  as 
this  local  camp,  the  question  is  settled  in  this  State,  and 
this  case  in  hand  illustrates  the  wisdom  of  the  rule  adopted, 
for  the  trial  in  the  local  camp  on  hearsay  was  a  farce.  It 
was  neither  neighborly,  fair,  nor  in  accordance  with  the 
rules  of  the  order.  The  evidence  shows  the  girl  at  first  de- 
nied any  impropriety,  and  afterward,  on  some  pressure,  told 
a  story  that  indicated  an  attempt  at  undue  familiaritj^ 
which  was  indignantly  denied  by  the  accused,  who  warned 
his  neighbors  that  the  accusation  was  the  work  of  enemies. 
The  fact  alone,  that  at  the.  time  of  the  alleged  impropriety 
he  was  suffering  with  a  fatal  disease,  which  soon  after  the 
trial  caused  his  death,  gives  weight  to  his  denial.  However 
the  fact  may  be,  this  court  is  of  the  opinion  he  did  not 
have  a  fair  trial,  in  accordance  with  the  laws  of  the  order 
to  which  he  belonged,  and  that  the  proceedings  of  expulsion 
were  wholly  void,  from  which  he  did  not  have  to  appeal. 
Supreme  Lodge,  etc.,  v.  Zuhlke,  30  111.  App:  98.  His  ap- 
pearance did  not  waive  his  fundamental  'rights  secured  to 
him  by  the  laws  of  the  order. 
The  judgment  is  affirmed, 


Chicago^  P.  &  M.  B.  S.  Go.  y.  B.  B.  Howell. 

1.  DamilOE3— Competency  of  Witnesftes.—A,  person  who  has  knowl- 
edge of  the  effect  which  the  construction  of  a  railroad  embankment 
will  have  upon  the  market  value  of  property  adjacent  thereto,  is  com- 
petent to  give  an  opinion  as  to  such  value,  the  weight  to  be  given  such 
opinions  being  for  the  jury:  but  the  fact  that  such  person  is  not  able  to 
separate  and  fix  in  detail  each  item  of  damage  should  not  be  re- 
garded by  the  jury. 

Trespass  on  the  Case.— Damages  sustained  by  the  construction  of  an 
embankment.  Appeal  from  the  Circuit  Court  of  Marion  County;  the 
Hon.  Benjashn  R.  Burroughs,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1896.    Affirmed.    Opinion  filed  June  18,  1896. 
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J.  H.  Attebbcey,  attorney  for  appellant, 

Frank  F.  NoleSlan  and  Samuel  L.  Dw^oht,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Green  deliyebed  the  opinion  of 
THE  Court. 

This  suit  was  brought  to  recover  damages  against  appel- 
lant, sustained  by  appellee,  by  reason  of  the  construction  of 
appellant's  railroad  along  and  upon  Van  Buren  street, 
upon  which  appellee's  property  abutted.  Before  the  con- 
struction of  the  railroad  this  street  was  an  open  and  public 
street  of  the  city  of  Kinmundy,  in  front  of  appellee's  prem- 
ises, occupied  by  himself  and  family,  and  was  the  usual  and 
direct  route  from  these  premises  south  and  eastward  to  the 
business  portion  of  Kinmundy.  Appellant  constructed  its 
road  along  this  street  in  front  of  appellee's  premises,  and 
built  an  embankment  and  trestle  work  upon  which  to  lay 
its  track.  The  embankment  in  front  of  appellee's  house  was 
about  eight  feet  high,  and  at  the  base  so  near  his  fence  as  to 
preclude  the  use  of  a  wagon  from  his  premises  along  said 
street,  and  said  street  thereby  became  practically  useless  to 
him  as  a  thoroughfare.  His  dwelling  house  was  forty  to 
fifty  feet  from  the  street  line,  fronting  the  railroad,  and  his 
barn  was  nearer.  Three  gateways  opened  into  said  street 
on  the  east  side  of  his  premises,  consisting  of  ten  acres,  on 
the  north  side  of  which  premises  there  is  a  street,  which  had 
never  been  used  for  ingress  or  egress  to  or  from  his  prem- 
ises prior  to  the  construction  of  said  railroad.  Numerous 
trains  are  being  operated  daily  over  it,  and  thereby  great 
noises,  smoke,  dust  and  cinders  from  passing  engines  and 
trains  have  resulted,  to  the  injury  and  annoyance  of  appel- 
lee and  family,  depriving  him  of  the  proper  enjoyment  of 
his  property,  and  increasing  the  hazard  from  fire.  The  trial 
resulted  in  a  verdict  and  judgment  for  appellee  for  $550  and 
costs,  to  reverse  which  this  appeal  was  taken. 

There  is  no  claim  made  on  behalf  of  appellant  that  ap- 
pellee was  not  entitled  to  recover  some  damages,  but  the 
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amount  recovered  is  said  to  be  too  large.  The  evidence  on 
this  point  was  conflicting,  witnesses  for  appellant  fixing  the 
damages  at  $100  and  $250.  Those  testifying  for  appellee 
fixed  the  damages  at  from  $500  to  $900.  It  was  for  the 
jury  to  reconcile  this  testimony  and  find  the  true  measure  of 
the  damages.  This  they  did,  and  we  think  were  justified  in 
assessing  the  amount  awarded,  by  the  evidence  as  disclosed 
in  the  record.  The  trial  court,  who  saw  and  heard  all  the 
witnesses,  approved  the  finding,  and  no  reason  appears  for 
disturbing  the  verdict  The  'suggestion  that  because  wit- 
nesses for  appellee  were  not  able  to  separate  and  fix  in  detail 
the  damage  for  each  several  cause,  therefore  their  testimony 
as  to  the  total  damage  by  the  depreciation  in  value  of  the 
whole  premises  ought  not  to  have  been  regarded  by  the  jury, 
we  do  not  think  is  entitled  to  much  weight.  Those  wit- 
nesses were  acquainted  with  the  premises  before  and  after 
the  construction  and  operating  of  appellant's  road,  and  while 
they  could  not  tell  how  much  damage  was  caused  by  smoke, 
and  how  much  was  caused  by  cinders,  etc.,  they  knew  the 
value  of  said  premises  before  the  road  was  built  and  its 
market  value  afterward,  and  so  testified.  Any  person  who 
has  knowledge  of  the  effect  which  the  construction  of  an  im- 
provement will  have  on  the  market  value  of  property,  is 
competent  to  give  an  opinion  as  to  such  value,  the  weight 
to  be  given  such  opinion  being  for  the  jury.  Johnson  et  al. 
V.  F.  &  M.  R.  R.  Co.,  Ill  111.  413;  C.  &  W.  I.  R.  R.  Co.  v. 
Ayers,  106  111.  511;  Penn  Mut.  Life  Ins.  Co.  v.  Heiss,  141  111. 
36;  Pike  v.  Chicago,  155  111.  656. 

We  find  no  objection  to  the  instructions  given  for  appellee, 
nor  in  refusing  to  give  certain  instructions  for  appellant. 
The  jury  were  fully  and  fairly  instructed  as  to  the  law  appli- 
cable to  the  facts.  The  court  made  the  following  remarks : 
"  We  will  proceed,  gentlemen,  the  witness  is  holding  his 
own  very  well;  proceed;"  and  upon  the  overruling  of  an  ob- 
jection to  a  question  asked  on  behalf  of  appellant,  the  court 
said,  "  I  don't  think  it  objectionable  on  that  score"  (that  is, 
because  the  witness  should  be  asked  the  value  of  the  lands 
before  and  after  the  road  was  built),  "and  the  objection 
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will  be  overruled;  of  course  the  decrease  in  the  market  value 
of  the  property  in  question,  if  any,  by  the  construction  of 
the  road,  is  the  thing  we  are  after."  Whereupon  counsel 
for  appellant  said  to  the  court :  "  No,  sir;  that  is  not  what 
we  are  after,  and  I  don't  want  the  court  to  tell  the  jury  that 
is  the  question  to  be  tried."  To  which  the  court  replied : 
"  I  will  conduct  the  court  as  I  think  it  ought  to  be;  if  the 
counsel  will  treat  the  court  gentlemanly,  the  court  will  do 
the  same  with  counsel;  proceed  with  the  case."  These 
remarks  of  the  court  are  insisted  to  be  of  a  character  to 
require  a  reversal,  but  we  do  not  concur  in  this  view.  •  It 
does  not  appear  to  us  that  the  jury  could  have  been  influenced 
by  either  of  them,  and  the  decrease  of  the  market  value  of 
appellee's  property  was  the  material  question  the  jury  had 
to  determine.  The  reply  of  the  court  to  the  remarks  of 
appellant's  counsel  was  eminently  proper. 

No  sufficient  reason  for  reversal  appears  and  the  judg- 
ment is  affirmed. 
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Jolm  Fenn  y.  Thomas  WilkinsoiK 

1,  Bill  of  Exceptions— ina^n^c^icwM,  efc— Unless  the  instnictions 
or  the  motion  for  new  trial  are  preserved  in  the  bill  of  exceptions,  error 
can  nob  be  assigned  upon  the  ruling  of  the  oourt  in  respect  thereto. 

Transcript  from  a  Jnstice  of  the  Peace.— Appeal  from  the  Ck)unty 
Court  of  McLean  County;  the  Hon.  C.  D.  Myers,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1895.  liiirmed.  Opinion 
filed  May  16,  1896. 

H^NBY  S.  DooLBY,  attomej  for  appellant. 
No  appearance  for  appellee. 

Mb.  Justice  Wall  delivebed  the  opinion  of  the  Coubt. 

The  only  points  urged  in  the  brief  of  the  appellant  are 
that  the  court  improperly  instructed  the  jury  at  the  in- 
stance of  the  plaintiff  and  that  the  evidence  does  not  sup- 
port the  verdict. 

Neither  of  these  can  be  considered  for  the  reason  that  the 
bill  of  exceptions  does  not  contain  the  instructions  or  the 
motion  for  new  trial. 

The  clerk  has  copied  the  motion  and  the  instructions  in 
his  transcript,  but,  as  is  well  settled,  this  is  not  tlie  proper 
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practice,  and  unless  they  .are  preserved  in  the  bill  of  excep- 
tions error  can  not  be  assigned  upon  the  ruling  of  the  court 
in  respect  thereto. 
The  judgment  will  be  affirmed. 


Herman  Euhle  y.  Tlie  People  of  the  State  of  Illinois. 

1.  Scire  Facias— O/i  Forfeited  Recognizance— What  Question  can 
*  not  he  Raised. — The  question  as  to  whether  an  acting  justice  of  the  peace 

has  been  lawf  uUy  elected  and  qualified  can  not  be  raised  in  a  proceeding 
in  the  Circuit  Court  by  scire  facias  to  obtain  an  absolute  judgment  and 
execution  on  a  forfeited  recognizance,  certified  by  the  justice,  with  a 
record  of  the  default  under  section  307  of  the  criminal  code,  the  de- 
fendant having  admitted  by  the  recitals  of  his  recognizance  that  the  offi- 
cer was  a  justice  of  the  peace. 

2.  Same— When  a  Justice's  Entries  can  not  be  Denied,— Where  ihe 
investigation  of  a  criminal  charge  before  a  justice  of  the  peace  was  con- 
tinued at  different  times,  and  the  justice^s  record  showed  that  the  surety 
consented  that  the  recognizance  should  stand  for  the  appearance  of  the 
defendant  on  the  various  days  to  which  such  continuances  were  had,  after 
the  record  of  the  proceedings  before  the  justice  were  filed  in  the  Cir- 
cuit Court,  in  pursuance  of  the  statute,  it  became  a  matter  of  record  in 
that  court,  and  its  entries  regarding  such  consent  can  not  be  questioned 
by  pleas  and  tried  by  a  jury. 

8.  Same— Plea  of  Non  Est  Factum,— -A  plea  of  non  est  factum  is  not 
proper  to  a  sdre  facias  on  a  forfeited  recognizance. 

4.  Same— Issues  of  Law, — A  plea  of  nvl  tiel  record  to  a  scire  facias 
on  a  forfeited  recognizance  presents  no  issue  of  fact  for  a  jury  to  try. 

5.  RECOONiZASCE—W/ien  not  Necessary  on  Continuances, — ^Where 
the  surety  on  a  recognizance  to  obey  the  orders  of  the  court  in  a  crimi- 
nal proceeding  before  a  justice  is  present  and  consents  that  the  proceed- 
ing shall  be  continued  from  time  to  time,  it  is  not  necessary  that  a  new 
recognizance  should  be  taken  upon  each  continuance. 

6.  Same— On  Continuances  Before  Justices  of  the  Peace, — ^Where  a 
recognizance  in  a  criminal  proceeding  before  a  justice  of  the  peace  for 
the  appearance  of  the  defendant  was  conditioned  that  he  should  obey 
the  orders  of  the  court  in  the  case,  it  uxis  iield  that  each  order  of  con- 
tinuance was,  in  legal  effect,  an  order  of  the  court  for  the  defendant  to 
appear  and  answer  the  charge  on  the  day  to  which  the  case  was  reset  to 
be  heard. 

Scire  Facias,  on  a  forfeited  recognizance.  Appeal  from  the  Circuit 
Court  of  Christian  County;  tlie  Hon.  Jacob  Fouke,  Judge,  presiding. 
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Heard  in  this  court  at  the  NoTember  term,  1895.    Affirmed.    Opinion 
filed  May  29, 1890. 

Statement  of  the  Case. 

On  May  7,  1895,  Adam  Crone  was  arrested  on  a  criminal 
warrant  and  brought  before  F.  O.  Edler,  an  acting  justice 
of  the  peace  in  and  for  Christian  county,  to  answer  a  charge 
that  he  had  violated  the  election  laws  of  the  State' by 
voting  at  an  election  at  which  he  was  not,  as  he  well  knew, 
a  qualified  voter.  The  investigation  was  continued  by  the 
justice  until  the  17th  day  of  May,  and  said  Crone  as  prin- 
cipal, and  the  appellant  as  his  surety,  entered  into  a  recog- 
nizance conditioned  for  the  appearance  of  Crone  before  said 
justice  on  said  17th  day  of  May  to  answer  said  charge,  and 
that  "  he  would  not  depart  the  court  without  leave  and 
would  obey  its  orders." 

Crone  and  the  appellant  appeared  on  the  17th  day  of 
May,  and  the  cause  was  continued  by  agreement  until  the 
27th  day  of  May,  1895,  at  10  a.  m.  On  this  latter  date 
Crone  and  the  appellant,  his  surety,  appeared  and  the  in- 
vestigation was  again  continued  by  agreement  until  June  4, 
1895,  at  which  time  Crone  and  the  appellant  again  appeared 
and  entered  into  an  agreement  that  the  case  should  be 
continued  until  June  14,.  1895,  at  10  a.  m. 

Crone  did  not  appear  on  the  14th  day  of  June  aforesaid, 
and  default  was  entered  against  him  and  judgment  rendered 
that  his  recognizance  be  forfeited. 

The  recognizance,  with  a  record  of  the  default,  was  certi- 
fied to  the  Circuit  Court  of  Christian  County  in  accordance 
with  the  direction  of  i^ection  857  of  the  criminal  code  in 
such  cases. 

This  was  a  proceeding  by  scire  facias  to  obtain  an  abso- 
lute judgment  on  the  forfeited  recognizance  and  for  exe- 
cution. 

Service  was  had  upon  the  appellant  only,  and  judgment 
having  been  rendered  against  him  he  appealed  to  this  court 

Tatlob  &  Abbahs,  attorneys  for  appellant. 

The  recognizance  in  this  cause  was  taken  under  section 
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415  of  criminal  code,  Starr  &  Curtis'  Statutes,  848,  as  fol- 
lows : 

"A  judge  or  justice  of  the  peace  may  for  good  cause  adjourn 
an  examination  or  trial  pending  before  himself  from  time 
to  time,  as  occasion  requires,  not  exceeding  ten  days  at  one 
time,  without  the  consent  of  the  defendant  or  person  charged. 
In  the  meantime  if  the  party  is  charged  with  an,  offense  not 
bailable  he  shall  be  committed,  otherwise  he  may  be  recog- 
nized in  a  sum  and  with  securities  to  the  satisfaction  of  such 
judge  or  justice  of  the  peace  for  his  appearance  for  such 
further  examination,  and  for  want  of  such  recognizance  he 
shall  be  committed  to  jail." 

It  was  contended  on  the  part  of  appellant  that  the  surety 
was  released  when  the  terms  of  the  recognizance  were  com- 
plied with.  When  Crone  appeared  on  the  17th  day  of  May, 
in  compliance  with  the  terms  of  the  recognizance,  it  had  spent 
its  force — had  become  functus  officio.  Up  to  the  17th  day 
of  May  Crone  was  constructively  in  the  custody  of  Kuhle, 
his  surety,  and  subject  to  arrest  and  surrender  by  him  at 
any  moment.  When  he  appeared  before  the  justice  on 
May  17th,  in  answer  to  the  recognizance,  this  legal  right  to 
control  him  w^as  gone.  Wilson  v.  The  People,  10  111.  App. 
357;  Spillman  et  al.  v.  The  People,  16  111.  App.  224. 

The  measure  of  the  liability  of  sureties  is  fixed  by  the 
terms  of  the  instrument  they  sign.  Such  undertaking  can 
not  be  enlarged  by  judicial  construction.  Mix  v.  Singleton, 
86  111.  194. 

The  undertaking  was  to  appear  before  F.  O.  Edler,  jus- 
tice. May  17, 1895,  at  ten  o'clock  a.  m.,  which  the  scire  facias 
avers  was  done.  No  other  or  different  undertaking  was 
signed.  The  undertaking  of  a  surety  is  construed  strictly. 
His  liability  will  not  be  extended  by  implication.  The 
People  V.  Tompkins,  74  111.  482;  Myers  v.  First  Ifational 
Bank,  78  111.  257. 

The  surety  is  not  held  beyond  the  precise  words  of  his 
undertaking.     Davis  v.  The  People,  1  Gilm.  409. 

In  case  of  doubt  as  to  the  liability  of  the  surety,  the  doubt 
is  generally,  if  not  universally,  solved  in  his  favor.    StuU  et 
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al.  V.  Hance,  62  111.  52;  Adams  et  al.  v.  The  People,  12  111. 
App.  3S0;  City  of  Bloomington  v.  Heiland,  67  111.  278. 

Appellant  having  produced  his  principal^on  the  day  fixed 
in  the  bond,  the  justice  had  no  right  to  enter  a  default  for 
his  non-appearance  at  a  subsequent  day,  and  scire  facias 
issued  on  such  default  was  void.  Ogden"  v.  The  People,  62 
111.  63. 

James  B.  Ricks,  Acting  State's  Attorney,  and  M.  L. 
Newell,  Assistant  Attorney-General,  attorneys  for  appellee. 

The  recognizance  stated  that  the  officer  who  took  it  was 
a  justice  of  the  peace,  and  appellant  is  estopped  to  deny  it. 
People  V.  Meacham,  74:  111.  292. 

The  third,  fourth,  and  fifth  pleas  were  attempted  to  collat- 
erally attack  the  proceedings  before  the  justice,  and  the 
demurrer  to  them  was  properly  sustained.  Johnson  v. 
The  People,  31  111.  469;  Bulson  v.  The  People,  31  111.  409- 
415;  Quinn  v.  The  People,  45  111.  App.  547-554:  People  v. 
Watkins  et  al.,  19  111.  117;  Peacock  v.  The  People,  83  III 
331;  The  plea  of  nultiel  record  put  in  issue  all  the  material 
allegations  of  the  scire  facias;  and  if  such  a  record  was  pro- 
duced its  verity  could  not  be  questioned.  Hence  all  that 
could  properly  be  gained  by  the  third,  fourth,  fifth  and 
sixth  pleas  was  secured  by  that  plea.  Petty  v.  The  People, 
19  111.317. 

The  plea  of  non  est  factum  was  not  a  proper  plea.  John- 
son V.  The  People,  31  111.  469. 

Under  an  issue  so  joined  upon  the  plea  of  nul  tiel  record 
there  was  nothing  for  a  jury  to  try.  Petty  v.  The  People, 
19  111.  App.  317;  Gould's  Pleading  (4th  Ed.),  289,  Sees.  16 
and  17,  Chap  6;  Stephen's  Pleading,  225. 

The  continuance  of  the  cause  by  the  justice  can  not  prej- 
udice appellant,  who  could  surrender  his  principal  at  any 
time.  Norfolk  et  al.  v.  The  People,  43  111.  9;  State  v.  Ben- 
zion,  79  Iowa,  467;  Sec.  363,  Criminal  Code. 

The  strictness  of  construction  of  the  provisions  of  the 
recognizances  for  the  purpose  of  defeating  them,  has  not 
been  adhered  to  by  our  courts.    Lewis  v.  The  People,  23 
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111.  App.  28;  Gallagher  etal.  v.  The  People,  91  111.  590;  Nor- 
folk V.  The  People,  43  111.  9;  Stokes  v.  The  People,  63  UK 
489. 

.  Appellant  was  bound  by  his  agreement  that  the  recogni- 
zance should  stand  upon  the  continuance  of  the  cause.  The 
People  V.  Ogden,  10  111.  App.  226;  Brandt  on  Sureties,  Sec. 
609,  p.  728;  State  v.  Benzion,  79  Iowa,  467. 

The  condition  of  the  bond,  to  not  depart  the  court  with- 
out leave  and  obey  its  orders,  are  material  conditions.  Peo- 
ple v.Ogden,  10  111.  App.  226;  Chilton  v.  The  People,  66  111. 
501;  State  v.  Benzion,  79  Iowa,  467. 

Upon  filing  the  recognizance  and  the  orders  relating 
thereto  and  aifecting  the  same,  in  the  Circuit  Court,  they 
become  matters  of  record  in  that  court,  and  the  truth  of 
the  entries  could  not  be  put  in  question  in  this  proceeding. 
Quinn  v.  The  People,  46  111.  App.  547-554;  The  People  v. 
Watkins  et  al.,  19  111.  117;  Peacock  v.  The  People,  83  HI 
331;  Bulson  et  al.  v.  The  People,  31  111.  409;  Petty  v.  The 
People,  19  111.  App.  317;  Johnson  v.  The  People,  31  111.469; 
Mooney  v.  The  People,  81  111.  234. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

The  magistrate  was  an  acting  justice  of  the  peace — a  de 
facto  officer — and  whether  he  was  a  lawfully  elected  and 
qualified  justice  could  not  be  raised  and  determined  in  the 
action.  Moreover,  the  appellant,  by  the  recitals  of  the  recog- 
nizance, admitted  the  officer  was  a  justice  of  the  peace. 
Therefore  the  plea  he  was  not  a  justice  was  obnoxious  to 
demurrer.     People  v.  Meacham,  74  111.  292. 

It  appeared  from  the  record  of  the  proceedings  before  the 
justice,  the  appellant  consented  the  recognizance  "  should 
stand  "  for  the  appearance  of  Crone  on  the  various  differ- 
ent days  to  which  the  cause  was  continued. 

Pleas  M  o.  3,  4  and  5  sought  to  present  an  issue  of  fact 
whether  appellant  had  so  consented. 

The  record  kept  by  the  justice  having  been  filed  in  the 
Circuit  Court,  in  pursuance  of  the  statute,  became  a  matter 
of  record  in  that  court,  and  the  truth  or  falsity  of  the  rec- 
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ord  entries  could  not  be  questioned  by  pleas  and  tried  by  a 
jury. 

Hence  demurrer  to  each  of  those  pleas  was  properly  sus- 
tained.   Johnson  v.  People,  etc.,  31  111.  469. 

JVon  est  factum  is  not  a  proper  plea  in'  an  action  on  a 
record  such  as  the  one  at  bar.    Johnson  v.  People,  supra. 

The  only  remaining  plea  being  nul  tiel  record  there  was 
no  issue  of  fact  for  a  jury  to  try. 

The  court  properly  refused  to  submit  the  case  to  a  jury. 

The  undertaking  of  the  appellant  was  Crone  would  "  obey 
the  orders  of  the  court "  in  the  case.  Each  order  of  con- 
tinuance was  in  legal  effect  an  order  to  Crone  to  appear  and 
answer  the  charge  on  the  day  to  which  the  case  was  reset 
to  be  heard.    State  v.  Benzion,  79  Iowa,  467. 

The  appellant  was  present  when  each  order  of  continu- 
ance was  entered.  He  consented  the  case  should  be  so  con- 
tinued from  time  to  time.  It  was  not  necessary  a  new 
recognizance  should  have  been  executed,  when  each  con- 
tinuance was  granted.  The  appellant  could  have  surren- 
dered his  principal  at  any  time  and  been  exonerated  from 
all  liability. 

He  chose  not  to  do  so,  and  the  justice  properly  ruled  he 
was  answerable  for  the  failure  of  Crone  to  appear  on  the  day 
the  default  was  rendered,  in  obedience  to  the  order  of 
the  court  when  the  continuance  was  allowed.  Gallagher  v. 
The  People,  etc.,  91  111.  590;  State  v.  Benzion,  79  Iowa,  467; 
Gentry  v.  The  State,  etc.,  25  Ark.  644. 

If  this  view  of  the  legal  effect  of  the  orders  of  continu- 
ance  is  correct,  it  is  manifest  there  is  no  variance  between 
the  allegations  of  the  scire  facias  and  the  recitals  of  the 
transcript  as  to  the  default  of  Crone. 

The  condition  of  the  bond  was  such  that  wheiJ  considered 
m  connection  with  the  orders  of  the  court,  it  was  the  under- 
taking the  appellant  Crone  would  appear  on  the  15th  daj'- 
of  June,  1895,  as  stated  in  the  record  of  the  default,  and 
^uch  is  the  legal  effect  of  the  allegations  of  the  writ  of  scire 
facias. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


384  Appellate  Courts  of  Illinois, 

■     '  ■      I      I    ■  1 1       II—. 

Vol.65.]  Fellheimer  v.  Hainline. 


>  65      3841 
we    »324 


Isaac  M.  Fellheimer  t.  W.  B.  Hainline^  Coroner^  usOy  etc. 

1.'  Pleading— iV^iZ  Dsbet  in  a  Suit  upon  a  Replevin  Bond.^A  plea  of 
nil  debet  is  not  proper  to  a  declaration  on  a  replevin  bond. 

2.  Same — Sui  t  ona  Replevin  Bond— No  Retomo — Atoard  of  Nominal 
Damages,— In  an  action  on  a  replevin  bond,  when  the  plea  traverses  the 
allegation  that  a  return  of  the  goods  was  awarded,  the  burden  is  upon 
the  plaintiff,  if  he  seeks  to  recover  the  value  of  the  goods,  to  show  a 
judgment  awarding  it,  and  failing  to  do  so  he  will  be  entitled  tone  more 
than  nominal  damages, 

8.  Same— iVteZ  lid  Record  to  a  Declaration  on  a  Replevin  Bond.— 
Where  a  declaration  upon  a  replevin  bond  contains  an  allegation  of  an 
award  of  a  retomo  haJbendo  by  a  court  of  record,  such  allegation  is  one 
of  a  material  fact,  the  burden  of  proving  which  is  upon  the  plaintiff 
if  he  seeks  more  than  nominal  damages.  A  plea  of  ntd  tiel  record  is  not 
proper,  for  the  action  is  not  founded  upon  the  record  but  upon  the  bond. 

4.  Practice — Replication  to  Defective  Pleas. — Where  a  party  waives 
the  objection  to  a  plea,  defective  in  form  by  a  replication,  he  can  not 
afterward  avail  himself  of  such  objection. 

5.  Sureties— Oti  Replevin  Bonds. — Wliere  the  plaintiff  in  a  replevin 
suit  suffers  a  non-suit  and  no  return  of  the  goods  is  awarded,  the  liabil- 
ity of  the  surety  on  the  bond  is  limited  to  the  failure  of  the  plaintiff  to 
prosecute  his  suit  w^ith  effect. 

Debt,  on  a  replevin  bond.  Error  to  the  County  Court  of  McDonough 
County;  the  Hon.  Crosby  F.  Wheat,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1895.  Reversed  and  remanded.  Opinion 
filed  May  29,  1896. 

Louis  Danziger,  and  Sherman  &  Tunnicliffs,  attorneys 
for  plaintiff  in  error,  contended  that  the  plaintiff  in  error 
is  a  surety;  his  obligation  is  to  be  strictly  construed,  and 
can  not  be  varied  or  enlarged  by  judicial  construction. 
Mix  V.  Singleton,  86  111.  194. 

The  replevin  bond  provides,  "  if  the  said  Kohn  shall  pros- 
ecute his  suit  with  effect  and  without  delay,  and  make 
return  of  said  property,  if  return  thereof  shall  be  awarded 
*  *  *  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect."  The  condition  to  pros- 
ecute the  suit  to  effect,  and  to  make  return  of  the  property 
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are  separate  and  distinct  conditions.  Evidence  of  a  breach 
of  one  is  not  sufficient  proof  of  a  breach  of  the  other.  Vin- 
yard  v.  Barnes,  124  111.  346. 

When  plaintiff  Kohn  dismissed  his  case,  the  court's  duty 
was  to  order  a  return,  if  the  evidence  justified  it,  and  if  no 
return  was  adjudged,  the  presumption  is  that  the  defendant 
in  the  replevin  was  not  entitled  to  it,  for  in  the  absence  of 
anything  to  the  contrary,  it  is  always  assumed  that  the 
court's  judgment  is  the  right  one  in  the  case  and  rendered 
in  view  of  the  evidence.  St.  Louis  &  Southeastern  Ky.  Co. 
V.  Wheelis,  72  111.  538;  Camp  v.  Small,  44  111.  37;  Morton 
V.  People,  47  111.  468;  Herman  v.  Pardridge,  79  111.  471. 

It  is  therefore  to  be  presumed  that  the  defendants  were 
not  entitled  to  the  return  of  the  goods;  hence  there  is  no 
breach  of  that  condition  of  the  bond,  and  in  that  event  the 
surety  is  not  liable.    Vinyard  v.  Barnes,  124  111.  346. 

The  remedy  for  failure  to  return  the  property  pursuant 
to  a  retomo  habendo  is  by  action  on  the  replevin  bond. 
Kantzer  v.  Albertson,  18  111.  App.  313. 

And  in  an  action  upon  the  replevin  bond  the  rights  of 
the  parties  in  the  replevin  suit  are  fixed  and  deemed  an 
adjudication.    Warner  v.  Matthews,  18  111.  83. 

Neeoe  &  Son,  H.  C.  Agnew  and  Bailey  &  Holly,  attor- 
neys for  defendant  in  error. 

To  constitute  a  legal  levy  of  an  execution  the  property 
levied  on  must  be  in  the  possession  and  control  of  the  officer 
with  the  execution.  Minor  v.  Herriford,  25  111.  344;  Ilavely 
V.  Lowry,  30  111.  446. 

Property  must  be  in  view  and  under  control  of  the  officer. 
2  Freeman  on  Executions,  pars.  260,  821;  Davidson  v.  Mel- 
don,  31111. 120;  Beekman  V.  Lansing,  20  Am.  Dec.  707;  Hag- 
gerty  v.  Miller,  8  Am.  Dec.  321;  Banks  v.  Evans,  48  Am. 
Deo.  734;  Newman  v.  Hooke,  90  Am.  Dec.  378. 

The  obligee  in  a  replevin  bond  may  bring  his  suit  for  the 
use  of  whatever  person  he  likes;  it  is  no  concern  to  the  de- 
fendant for  whose  use  the  suit  is  brought,  nor  is  it  neces- 
sary that  the  beneficial  plaintiff  have  any  interest  in  the 

vot.  Lxy  » 
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result  of  the  suit.  Atkins  v.  Moore,  use,  etc.,  82  III.  240; 
Blatchford  et  al.  v.  Boyden,  use,  etc.,  122  111.  657;  Han- 
chett,  use,  etc.  v.  Buckley,  27  111.  App.  lo9;  Tedrick,  use, 
etc.,  V.  Wells  et  al.,  59  111.  App.  657. 

A  plea  of  nul  tiel  record  is  not  a  proper  plea  and  does  not 

put  in  issue  the  question  of  a  failure  of  the  court  to  award 

'  a  writ  of  hahendo  retorno  on  dismissal  of  a  replevin  suit 

Tedrick,  use,  etc.,  v.  Wells  et  al.,  59  111.  App.  657;  Arnott  v. 

Friel,  60  111.  174;  Mix  v.  People,  use,  etc.,  86  111.  329. 

The  allegation  in  a  declaration  of  a  judgment  of  retorno 
not  being  specifically  denied  by  the  pleadings  is  admitted, 
although  a  record  may  be  introduced  in  the  case  showing 
no  such  award  was  in  fact  made;  this  is  not  sufficient  to 
overcome  the  admission.  Williams  v.  Boyden,  33  111.  App. 
477;  Morrill  v.  Boggott,  57  111.  App.  530. 

Where  a  plea  is  ambiguous  it  will  be  construed  most 
strongly  against  the  pleader.  Dennis  v.  Piper,  21  111.  App. 
169;  Woodworth  v.  Paine's  Adm'rs,  Beech.  Breese,  374; 
Chamblin  v.  Blair,  58  111.  385. 

A  plea  of  nvl  tiel  record  is  not  a  good  plea  as  to  the 
record  of  the  judgment  in  the  replevin  suit,  and  does  not 
put  in  issue  the  question  as  to  whether  there  was  an  award 
of  the  return  of  the  property  on  the  dismissal  of  that  suit. 
Tedrick,  use,  etc.,  v.  Wells  et  al.,  59  111.  App.  657;  Arnott  v. 
Friel,  50  111.  174;  Mix  v.  People,  use,  etc.,  86  lU.  329. 

Mr.  Presiding  Justice  Pleasants  delivered  the  opinion 
OF  the  Court. 

•  On  December  12,  1893,  Mrs.  Jennie  Stiebel  confessed 
judgment  in  favor  of  three  several  parties  for  $4,290.85, 
$2,500  and  $1,590.60  respectively,  on  which  executions  were 
issued  and  levied,  acconling  to  the  sheriff's  return,  upon  "  a 
stock  of  goods,  ready  made  clothing,  gent's  furnishing  goods, 
trunks,  valises  and  fixtures,  situated  in  building  known  as 
the  Model  Corner,  Bushnell,  McDonough  county,  Illinois;" 
and  on  the  26th  the  "  above  described  goods,"  excepting  those 
specifically  selected  by  and  allowed  to  her  as  exempt,  were 
by  him  sold  as  an  entirety  for  $9,225,  to  Louis  H.  Kohn,  of 
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Chicago,  and  possession  given  with  the  keys  of  the  store. 
In  the  back  part  of  the  room,  on  one  side,  was  a  hollow 
counter  twelve  or  fifteen  feet  long,  made  with  lids  shutting 
down  with  hinges,  in  which  were  stowed  a  lot  of  clothing, 
then  unseasonable,  but  recognized  as  a  part  of  the  stock  and 
shown  to  be  of  the  value  of  $416.75.  It  was  made  two  or 
three  years  before  the  sale  for  that  purpose  and  had  been 
so  used;  and  was  among  the  articles  selected  and  allowed 
as  exempt.  But  other  goods  being  piled  upon  it,  neither 
the  sheriff  nor  Kohn  knew  it  contained  anything  until  some 
days  after  the  sale. 

On  the  18th  of  December  the  Parotte- Andrews  Co.  re- 
covered a  judgment  before  A.  W.  Fallenthal,  a  justice  of 
the  peace  of  McDonough  county,  against  Mrs.  Stiebel  for 
$146.50,  and  on  the  27th  she  confessed  a  judgment  for 
$721  in  favor  of  S.  Spear  &  Sons,  on  which  executions  were 
promptly  issued  and  placed — one  in  the  hands  of  E.  A.  Lane, 
a  constable,  and  the  other  in  those  of  J.  S,  Barker,  the  sheriff. 
When  the  counter  goods  Were  discovered  these  officers 
levied  upon  them,  the  constable  taking  on  his  writ  a  part, 
appraised  at  $300,  and  the  sheriff  on  his  the  remainder,  ap- 
praised at  $116.75. 

Thereupon  Kohn  sued  out  a  writ  of  replevin  against  them 
directed  to  the  coroner,  defendant  in  error,  on  which  he 
took  the  goods  and  delivered  them  to  Kohn,  who  at  the 
next  term  of  the  court  dismissed  his  suit  without  a  trial. 
Judgment  therein  was  rendered  against  him  for  costs  but 
without  a  retomo. 

The  cases  here  reviewed  were  actions  of  debt  upon  the 
bond  so  given  to  the  coroner,  brought  in  his  name  for  the 
use,  respectively,  of  the  creditors  under  whose  executions  the 
defendants  in  said  suit  had  taken  and  held  the  goods  replev- 
ied: By  agreement  they  were  consolidated  and  tried  to- 
gether by  the  court  without  a  jury  and  resulted  in  a  find- 
ing for  plaintiff  in  each  and  judgment  in  debt  for  the  penalty 
and  damages  in  the  amount  of  the  value  of  the  goods  re- 
plevied. 

In  the  first,  for  the  use  of  ftie  Parotte-Andrews  Co.,  the 
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declaration  averred  the  execution  by  the  defendants  of  the 
bond  set  forth  and  containing  the  usual  conditions  for  the 
prosecution  of  the  suit-with  eflFect  and  return  of  the  goods 
if  awarded,  the  replevy  and  delivery  of  them  to  Kohn,  his 
dismissal  of  his  suit,  a  judgment  thereon  against  him  award- 
ing a  return,  his  failure  to  make  it,  and  that  same  defend- 
ant in  said  suit  held  the  goods  under  an  execution  upon  a 
judgment  theretofore  "  recovered  "  by  said  Parotte- Andrews 
Co.  against  Mrs.  Stiebel,  before  A.  W.  Fallenthal,  a  justice 
of  the  peace  of  said  McDonough  county. 

It  is  to  be  noticed  that  two  recoveries  are  alleged  in  this 
declaration,  one  by  a  judgment  of  the  Circuit  Court  against 
Kohn  in  the  replevin  suit,  which  is  alleged  to  have  awarded 
a  return  of  the  goods,  and  the  other  by  a  judgment  of  a 
justice  of  the  peace  in  favor  of  the  Parotte- Andrews  Co. 
against  Mrs.  Stiebel. 

The  pleas  on  which  issues  of  fact  were  made,  that  of  nil 
debet  having  been  held  bad  on  demurrer,  were,  first,  non  est 
factxim;  second,  "  that  there  is  not  any  record  of  the  recov- 
ery in  the  said  declaration  mentioned  remaining  in  the  Circuit 
Court  of  the  county  of  McDonough  and  State  of  Illinois,  in 
manner  and  form,"  etc.;  and  third,  in  bar  of  all  but  nominal 
damages,  because  the  replevin  case  was  not  tried  on  its 
merits,  and  the  goods  there  in  controversy  were  not  the 
property  of  Jennie  Stiebel,  but  of  the  defendant  Kohn. 

To  the  second  of  these  pleas  plaintiff  replied  there  is  such 
record  of  the  said  recovery  remaining  in  the  said  justice  of 
the  peace  court,  etc.,  to  which  the  siimliter  was  added. 

If  this  plea  was  intended  and  understood  to  deny  that  a 
return  was  awarded,  the  replication  was  not  an  answer  in 
substance  or  form,  and  upon  attention  called  to  it  should 
have  been  stricken  from  the  files  as  a  nullity.  But  counsel 
for  defendant  in  error  claim  to  be  greatly  surprised  by  the 
contention  of  their  adversaries,  or  that  anybody  should  sup- 
pose it  really  applied  to  the  judgment  in  the  replevin 
suit,  although  that  was  the  only  judgment  of  the  Circuit 
Court  mentioned  or  referred  to  in  the  declaration.  They 
say  it  was  not  so  treated  on* the  trial;  that  no  allusion  to 
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such  an  issue  was  made  in  the  evidence,  propositions  of  law 
submitted,  motion  for  a  new  trial  or  assignment  of  errors; 
that  applied  to  that  judgment  it  was  not  a  good  plea,  but  to 
that  of  the  justice  of  the  peace  it  was;  that  at  best  it  was 
ambiguous  because  both  judgments  were  mentioned  in  the 
declaration,  and  being  taken  most  strongly  against  the 
pleader,  should  be  held  to  apply  to  the  one  to  which  it  was 
a  good  plea;  that  the  introduction  of  the  justice  of  the  peace 
judgment  was  objected  to  by  the  defendant,  but  that  of  the 
replevin  judgment  was  not,  and  jBnally,  that  the  shiillHer 
is  conclusive.  It  is  therefore  contended  that  the  allega- 
tion of  the  award  of  a  return,  not  being  denied  by  plea,  was 
conclusively  admitted,  whatever  might  be  the  evidence,  as 
held  in  Williams  v.  Boyden,  33  111.  App.  477. 

The  record  of  the  judgment  in  the  replevin  suit  was  in- 
troduced in  evidence  and  failed  to  show  an  award  of  the 
return  of  the  goods.  No  other  proof  upon  that  point  was 
offered,  and  therefore  but  little  was  to  be  said  upon  it.  If 
the  plea  traversed  the  allegation  that  a  return  was  awarded, 
the  onus  was  upon  the  plaintiff,  if  he  sought  to  recover  the 
value  of  the  goods,  to  show  a  judgment  awarding  it,  and 
failing  to  show  it  he  would  be  entitled  to  no  more  than 
nominal  damages.  Vineyard  v.  Barnes,  124  111.  346;  Will- 
iams V.  Boyden,  supra. 

That  the  finding  and  judgment  for  the  value  of  the  goods 
were  against  the  law  and  the  evidence  and  that  the  damages 
allowed  were  excessive,  were  among  the  reasons  stated  in 
support  of  the  motion  for  a  new  trial  and  in  the  assignment 
of  en'ors.  There  is  no  ambiguity  in  the  plea,  nor  do  we 
know  of  any  reason  for  holding  it  better  as  applied  to  the 
justice  of  the  peace  judgment  than  to  the  other,  if  its  terms 
admitted  as  well  of  the  one  application  as  of  the  other.  But 
they  do  not.  They  specify  a  record  of  the  Circuit  Court  by 
its  title,  and  can  not  be  applied  to  a  judgment  of  any  other, 
especially  of  one  that  is  not  a  court  of  record. 

The  addition  of  the  similiter  must,  therefore,  have  been 
due  to  oversight,  easily  accounted  for  by  the  fault  in  the 
ret)lication.     The  corresponding  pleadings  in  the  two  cases 
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were  exactly  alike,  excepting  in  some  as  to  names,  value  of 
the  goods  and  warrants  under  which  they  were  held  by  the 
defendants  in  the  replevin  suit;  and  the  latter  only  in  the 
designation  of  the  courts  from  which  they  issued,  both 
being  executions  on  judgments,  one  of  the  Circuit  Court 
and  the  other  of  a  justice  of  the  peace.  In  each  the  dec- 
laration averred  a  judgment  of  the  Circuit  Court  in  the  re- 
plevin suit  awarding  a  return,  and  the  plea  was  that  no  rec- 
ord of  such  a  judgment  remained  in  the  said  Circuit  Court. 
In  one  the  replication  averred  that  there  was- such  a  record 
remaining  in  said  Circuit  Court,  to  which  the  similiter  was 
therefore  properly  added;  and  the  same  counsel  for  the  de- 
fendant in  the  other,  seeing  that  it  was  a  replication  to  a  like 
plea,  might  naturally  and  justifiably  assume,  without  look- 
ing further,  that  it  also  followed  the  plea  and  averred  a 
record  of  the  court  therein  designated  and  which  it  had  de- 
nied, and  so  join  issue. 

What  the  defense  evidently  sought  was  to  prevent  a  re- 
covery of  more  than  nominal  damages,  and  on  two  distinct 
grounds — that  a  retomo  was  not  awarded,  and  that  the 
goods  were  the  property  of  Kohn.  The  latter  was  properly 
set  up  b}''  the  fourth  plea.  It  is  held,  that  in  a  case  like 
this,  nul  tiel  record  is  not  a  good  plea,  because  the  action  is 
not  founded  on  a  record  but  on  a  bond.  Arnott  v.  Friel,  50 
III.  175;  Herrick  v.  Swartwout,  72  Id.  340;  Mix  v.  The  People, 
86  Id.  329;  Tedrick  v.  Wells,  59  App.  657.  In  these  cases 
the  plea  was  demurred  to,  and  the  demurrer  was  sustained 
for  the  reason  stated.  In  others  it  was  replied  to,  and  the 
question  was  therefore  not  presented.  King  v.  Ramse}'',  13 
111.  618;  Goelz  v.  Joerg,  64  Id.  114.  Here  also  it  was  not 
demurred  to.  The  declaration  alleged  a  material  fact,  an 
award  of  a  retomo^  as  of  record,  and  which  was  provable 
only  by  a  record.  If  there  was  no  such  record,  as  was  alleged, 
then  for  all  the  purposes  of  this  suit  there  was  no  such  fact. 
A  denial  of  the  existence  of  any  such  record  was  therefore 
an  argumentative  denial  of  the  fact,  which  for  that  reason, 
however  conclusive  as  an  argument,  was  technically  objec- 
tionable.   The  plea  was  further  faulty  in  form,  in  that  it 
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purported  to  be  an  answer  to  the  whole  declaration,  which 
included  the  breach  of  the  condition  to  prosecute  the  re- 
plevin suit  with  effect,  and  without  delay,  and  upon  proof 
of  it  would  entitle  the  plaintiff  to  nominal  damages.  But 
having  waived  objection  for  these  defects  of  form,  which 
could  have  been  readily  obviated  by  amendment,  and  replied 
to  the  plea  as  a  sufficient  statement  of  the  defense  con- 
tended, he  can  not  now  avail  himself  of  them  in  any  way. 
And  having  failed  to  prove  his  allegation  of  a  retorno 
awarded,  the  finding  as  to  damages  was  against  the  law 
and  the  evidence.  The  judgment  for  that  reason  should  be 
reversed^  and  the  cause  remanded  for  opportunity  to  the  ap- 
pellee to  make  such  proof  if  he  can. 

Upon  the  issue  on  the  fourth  plea,  which  was  reduced  to 
the  question  whether  Eohn  bought  the  goods  contained  in 
the  counter,  we  perceive  no  conflict  in  the  evidence.  The 
facts  as  shown  on  either  side  are  undisputed,  atid  the  ques- 
tion is  whether,  in  the  view  of  the  law,  they  amount  to  a  sale 
by  the  sheriff,  and  purchase  by  Kohn,  of  those  goods.  But 
the  determination  of  that  question,  against  appellant, 
would  not  make  him  liable  for  the  goods  or  their  value, 
in  this  or  any  other  proceeding,  if  their  return  was  not 
awarded.  He  is  only  a  surety,  and  his  liability  strictly 
limited  to  a  breach  of  the  conditions  on  the  bond.  For 
Kohn's  wrong,  if  any,  in  taking  and  holding  the  goods,  he 
would  not  be  responsible,  but  only  for  his  failure  to  prose- 
cute the  replevin  suit  with  effect — the  only  condition  shown 
to  have  been  broken.  We  therefore  refrain  from  a  con- 
sideration of  the  question  of  ownership. 

Eeversed  and  remanded. 


State  Savings  Loan  and  Trust  Co.  v.  James  M.  Stewart 

et  al.^  Assignees^  etc. 

1.  IiraoLVKNT  Estates— Dwfribtt^ion  of  Assets— Seotired  Creditors,-^ 
A  creditor  of  an  insolvent,  who  holds  collateral  securit3%  is  entitled  to 
prove  his  claim  and  to  participate  in  dividends  only  upon  the  amount 
remaining  after  deducting  whatever  has  been  realized  upon  such  security 
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up  to  the  time  of  filing  his  claim  and  making  the  preliminary  proofs, 
and  not  upon  the  claim  as  it  exists  at  the  date  of  the  assignment. 

2.  Satisfaction —For  a  Less  Sum  than  the  Amount  Due.^ An 
aicceptance  of  a  less  sum  than  the  amount  due  by  a  ci*editor,  in  satisfac- 
tion, or  an  agreement  to  take  a  less  sum  in  satisfaction,  is,  in  the  first 
case,  a  discharge  of  only  so  much  of  the  debt,  and  in  the  latter  case  the 
promise  is  void  for  want  of  a  consideration. 

3.  COEPORATiONS — Implied  Powers  of  Officers. — The  president  of  a 
savings  loan  and  trust  company  has  no  authority  as  such,  implied  from 
his  official  relation  to  the  company,  to  release  or  discharge  a  debt  due  to 
such  company  upon  the  payment  of  a  part  only. 

4.  Estoppel— By  Unauthorized  Acts  of  Officers  of  Corporations. — 
An  unauthorized  act  by  an  officer  of  a  corporation  and  void  for  want  of 
a  consideration,  can  not  oparate  as  an  estoppel  upon  the  corporation. 

Proceedings,  under  the  act  relating  to  assignment,  for  the  benefit  of 
creditors.  Appeal  from  the  County  Court  of  Fulton  County;  the  Hon, 
Samuel  H.  Armstrong,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1895.  Reversed  and  remanded  with  directions. 
Opinion  filed  May  29, 1896. 

•  _ 

W.  L.  Vandeventer  and  S.  B.  Montgomery,  attornevs  for 
appellant,  contended  that  appellant  had  a  legal  right  to 
have  a  dividend  upon  the  total  amount  of  its  claim  as  pre- 
se?ited  and  allowed,  without  any  deduction  on  account 
of  moneys  collected  on  collaterals  after  that  time.  In  re 
Bates,  118  111.  524;  Yates  v.  Dodge,  123  111.  50;  Mechanics' 
]..  &  Trust  Co.  V.  Am.  Ex.  Bank,  27  111.  App.  154;  Furnace 
V.  Union  National  Bank,  147  111.  570;  Shaw  et  al.  v.  Lady 
Ensley  Coal  Co.,  147  111.  533;  First  Nat.  Bank  of  Peoria  v. 
Com.  Nat.  Bank,  151  111.  308. 

The  president  of  a  banking  institution  has  no  implied  or 
ex  officio  power  or  authority  to  release  or  discharge  without 
payment  any  indebtedness  or  demand  due  the  corporation. 
4  Thompson  on  Corp.,  Sec.  4622;  Brouwer  v.  Appleby, 
1  Sandf.  (N.  Y.)  158;  Spyker  v.  North  Eiver  Ins.  Co.,  7 
Cow.  462;  First  National  Bank  v.  Bennett,  33  Mich.  520; 
Titus  V.  Cairo,  etc.,  Ry.  Co.,  37  N.  J.  L.  98;  Western  R.  Co. 
V.  Bayne,  11  Hun  (N.  Y.)  166;  Hodge  v.  First  National  Bank, 
22  Gratt.  (Va.)  51;  Mast  Buggy  Co.  v.  Litchfield  Implement 
Co.,  55  111.  App.  99. 

In  the  absence  of  special  power  bestowed  on  the  presi- 
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(lent  he  has,  ex  officio,  "  no  more  control  over  the  corporate 
propert}'^  and  funds  than  any  other  director.  The  aflfairs  of 
corporate  bodies  are  within  the  exclusive  control  of  their 
boards  of  directors,  from  whom  authority  to  dispose  of 
their  assets  must  be  derived."  1  Moravvetz  on  Corp.,  Sec. 
537. 

The  president  of  a  bank  can  not  render  a  bank  liable  for  a 
special  deposit  received  by  him  in  violation  of  the  bank's 
rules.  Foster  v.  Essex  Bank,  17  Mass.  4699,  Am.  Dec.  16S; 
Thompson  on  Corporations,  page  3443,  et  seq.;  Morse  on 
Banking,  Sec.  144  b;  Gibson  v.  Goldthwaite,  7  Ala.  281;  42 
Am.  Dec.  592;  Hallowell  et  al.  v.  Hamlin,  14  Mass.  180. 

A  party  may  be  perfectly  willing  to  remit  a  part  of  his 
claim,  even  in  consideration  of  payment  of  the  residue,  and 
then  repent  and  recover  the  part  remitted.  Curtis  v.  Mar- 
tin, 20  111.  557;  2  Parsons  on  Contracts  (5th  Ed.),  618;  Neal 
V.  Handley,  116  III.  418;  Cumber  v.  Wane,  1  Smith  Lead. 
Cases,  555  and  note. 

Unless  the  element  of  fraud — either  actual  or  construct- 
ive— enters  into  the  alleged  transaction,  there  is  no  estop- 
pel whatever.  There  must  be  a  fraudulent  purpose  and 
result.  Powell  v.  Rogers,  105  111.  318;  Chandler  v.  White, 
84  111.  435;  Davidson  v.  Young,  38  111.  145;  Gillett  v.  Wiley, 
126  111.  312. 

A  party  is  not  estopped  where  he  has  been  guilty  of  no 
fraud,  although  he  acted  under  a  clear  misapprehension  of 
law.     Halcomb  v.  Bovnton,  151  111.  294. 

John  A.  Gray,  attorney  for  appellees. 

As  a  matter  of  law,  when  legal  counsel  can  be  readily 
procured,  the  rule  that  ignorance  of  the  law  is  always  fatal 
knows  of  no  exception.  Beebe  v.  Swartwout,  3  Gil.  162;  Os- 
wald V.  Sproehnle,  16  111.  App.  368;  Shafer  v.  Davis,  13  111. 
396;  Sibert  v.  McAvoy,  15  111.  106;  Broadwell  v.  Broadwell, 
1  Gil.  509. 

A  mistake  in  the  legal  meaning  of  words  used  in  a  deed 
or  other  contract,  or  the  projier  construction  of  the  words 
employed,  or  as  to  the  legal  effect  of  those  words,  where  no 
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fraud,  undue  influence  or  imposition  has  been  used,  will 
afford  no  equitable  ground  for  a  reformation  of  the  instfu- 
ment,  such  mistakes  being  one  of  law.  It  is  for  mistakes 
of  fact,  alone,  that  contracts  may  be  reformed  in  equity. 
Fowler  V.  Black  et  al.,  136  111.  364;  Purvines  et  al.  v.  Harri- 
son, 151  111.  223;  Caverly  v.  Harper,  40  App.  96;  15  Am.  & 
Eng.  Ency.  634. 

The  ordinary  affairs  of  a  corporation,  such  as  custom  has 
imposed  upon  or  necessity  requires  of  the  president  of  a  cor- 
poration, may  be  performed  by  him  without  express  au- 
thority. Chicago,  B.  &  Q.  K.  Co.  v.  Coleman,  18  111.  29S; 
Koch  V.  National  Union  Bldg.  Ass'n,  35  111.  App.  465;  B.  S. 
Green  &  Co.  v.  Blodgett,  49  111.  App.  185. 

Corporations  are  bound,  in  their  ordinary  affairs,  by  the 
acts  and  admissions  of  their  officers  relating  to  the  business 
usually  transacted  through  such  officers.  Lake  Shore  &  M. 
S.  Rv.  Co.  V.  B.  &  O.  &  C.  E.  Co.,  149  111.  289;  Eyan  v.  Dun- 
lap,  17  111.  45. 

Me.  Presidikg  Justice  Pleasants  dblivebed  the  opinion 
OF  THE  Court. 

The  petition,  answer  and  stipulation  filed  in  this  cause 
show  the  following  fax)ts : 

On  January  5,  1894,  Turner,  Phelps  &  Co.,  a  banking 
firm  of  Lewistown,  made  a  general  assignment  for  the  bene- 
fit of  their  creditors,  under  the  statute,  to  James  M.  Stewart 
and  George  K.  Linton,  the  appellees,  which  was  duly 
recorded,  and  the  assignees  entered  upon  the  performance 
of  their  duties  under  bond  properly  given  and  filed.  Notice 
to  creditors  to  present  their  claims  was  given  on  January 
24th,  and  on  February  22d  appellant,  an  Illinois  corpora- 
tion doing  business  at  Quincy,  presented  its  claim,  verified 
as  required  by  law,  of  $51,374.73,  which  was  not  contested 
and  is  admitted  to  have  been  hona  fide  due. 

On  January  9,  1895,  the  assignees,  having  in  their  hands 
for  distribution  $37,720.25,  which  was  sufficient  to  pay  a 
dividend  of  fifteen  per  cent  on  the  claims  presented,  so 
reported  to  the  County^  Court  and  asked  for  its  order  to  pay 
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such  dividend  upon  the  claims  as  allowed  against  said 
estate.  The  court  thereupon  made  an  order  that  they  "  pro- 
ceed and  pay  to  the  breditors  of  said  firm  of  Turner,  Phelps 
&  Co.,  fifteen  per  cent  of  the  amount'  of  their  respective 
claims,  as  filed  and  presented  with  said  assignees."  On 
March  23d,  upon  their  verbal  report  that  they  had  in  hand 
a  sufficient  amount  to  pay  a  further  .dividend  of  ten  per 
cent,  the  court  made  a  like  order  for  its  payment. 

The  assignees  have  paid  to  the  State  Savings  Loan  and 
Trtist  Company,  on  the  order  for  said  dividend  of  fifteen 
per  cent,  $7,001.32,  and  on  the  order  for  that  of  ten  per  cent, 
$4,667.55. 

They  yet  have  in  their  hands  good  assets  of  said  assignors 
to  be  applied  upon  the  claims  so  presented,  amounting  to  at 
least  $90,000. 

On  July  8,  1895,  appellant  filed  the  petition  herein,  set- 
ting forth  the  facts  above  stated,  and  alleging  in  addition 
that  upon  said  dividends  of  fifteen  and  ten  per  oent  there 
should  have  been  paid  to  petitioners  the  sums  of  $7,706.12, 
and  $5,137.41,  respectively,  or  a  total  of  $12,843.53,  but 
that  appellees  paid  to  it  thereon  only  the  sums  of  $7,001.32 
and  $4,667.55,  or  a  total  of  $11,668.87,  leaving  unpaid  on 
said  dividends  a  balance  of  $1,174,66,  and  praying  that  they 
be  ordered  to  pay  said  balance  to  petitioner. 

Of  these  allegations  the  answer  denied  only  one,  viz.,  that 
there  was  any  balance  due  and  unpaid  to  petitioner  on  these 
dividends.  Admitting  all  the  others,  including  the  validity 
of  petitioner's  claim  for  $51,374.18,  it  avers  that  before  the 
allowance  or  payment  of  any  dividend  the  petitioner  author- 
ize and  directed  the  assignees  to  compute  its  dividends 
upon  the  basis  of  a  claim  for  $46,675.50,  by  reason  of  its 
collections  made  upon  collaterals  after  the  presentation  of 
its  claim.  Upon  the  hearing  the  court  made  an  order  find- 
ing for  the  defendants  and  dismissing  the  petition,  from 
which  this  appeal  was  taken. 

It  appears  that  these  dividends  were  the  second  and 
third,  the  first  having  been  paid  under  an  order  of  the 
County  Court  of  May  14,  1894,  which,  so  far  as  it  relates  to 
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appellant  is  as  follows :  "  That  the  State  Savings  Loan  and 
Trust  Company  have  collected  upon  collaterals  held  by  it 
the  sum  of  $3,336.23,  which  should  be  applied  on  its  claim 
filed  against  Turner,  Phelps  &  Co.  on  account  of  bills 
payable,  and  the  sum  of  $1,362.45  which  should  be  applied 
on  its  claim  against  said  Turner,  Phelps  &  Co.,  on  account 
of  guarantee  of  note'  of  II.  &  H.  W.  Phelps,  and  that  said 
State  Savings  Loan  and  Trust  Company  consents  to  have 
said  amounts  applied  as  aforesaid  upon  said  claims,  and 
that  dividends  be  allowed  on  balance  of  said  claims  after 
such  application.  It  is  therefore  ordered  by  the  court  that 
in  making  such  dividend  the  sums  aforesaid  be  deducted 
from  the  face  of  the  claim  of  the  State  Savings  Loan  and 
Trust  Co.  as  a  credit  thereon,  before  such  dividend." 

Appellees  introduced  two  letters  to  John  A.  Gray,  their 
attorney,  signed  "  Lorenzo  Bull,  Pres't,"  preceding  the 
order  above  quoted.  The  first,  dated  April  23, 1894,  showed 
the  dates  and  amounts  of  collections  made  on  collaterals,  of 
which  amounts  all  but  $99.70  were  made  after  appellant's 
claim  was  presented;  and  the  other,  dated  April  26,  1894, 
contained  the  following :  "  We  suppose  that  it  is  due  to 
Turner,  Phelps  &  Co.,  and  the  assignees,  that  the  amount 
we  have  actually  collected  should  be  credited  upon  our 
claim  against  them.  The  sums  collected  from  collaterals 
which  were  especially  applicable  to  the  notes  of  Henry  W. 
Phelps  should  be  so  applied,  and  the  other  amounts  to  our 
other  claims  against  Turner,  Phelps  &  Co.,  and  we  au- 
thorize such  application."  Mr.  Turner,  one  of  the  assignors, 
testified  to  his  receipt  of  a  similar  letter  from  President 
Bull  a  few  days  before  the  declaration  of  the  first  dividend, 
and  to  its  destruction  and  contents.  It  stated  the  collec- 
tions of  $4,698.68,  and  consented  to  their  application  as 
credits  upon  the  claim  filed.  On  the  order  of  May  14th, 
the  dividend  to  appellant  was  calculated  upon  the  basis  of 
their  claim  as  reduced  by  the  application  of  these  credits. 

Api^ellant  introduced  a  letter  from  President  Bull  to 
appellees,  of  October  11,  1894,  containing  the  following: 
"When  we  were  paid  our  dividend  in  May  last,  wo  were 
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paid  a  less  amount  by  $469.86  than  was  properly  and  legally 
due  us,  which  we  judge  occurred  entirely  through  misap- 
prehension on  your  and  our  part,  in  this  way :  the  amount 
of  our  claim  duly  filed  was  $51,874.18,  while  we  were  paid 
a  dividend  on  but  $46,675.50,  you  having  deducted  from  the 
amount  of  our  claim  the  sum  of  $4,698.68  which  we  had 
collected  on  certain  collaterals.  The  amount  of  those  col- 
lections, we  are  advised,  you  will  be  entitled  to  have  credit 
for  in  a  final  settlement,  but  they  are  not  entitled  to  be  de- 
ducted from  the  amount  upon  which  we  should  receive 
dividends." 

On  the  14th  of  the  following  month  appellant  filed  its 
petition,  like  the  one  in  this  case,  praying  for  an  order  upon 
appellees  to  pay  that  balance,  to  which  they  answered  that 
the  deduction  complained  of  was  made  by  the  consent  of 
petitioner,  and  the  court  upon  the  hearing  denied  the  prayer 
and  dismissed  the  petition,  from  which  order  an  appeal  was 
prayed  and  allowed,  and  an  appeal  bond  duly  approved  was 
filed. 

Appellees  also  introduced  a  letter  from  "  Charles  H.  Bull, 
vice-president,  to  the  assignees,  of  July  12,  1895,  acknowl- 
edging the  receipt  of  their  check  for  the  second  dividend 
($7,001.32,)  and  adding,  "  we  note  particularly  what  you  say 
regarding  the  basis  on  which  this  dividend  is  calculated, 
and  have  no  fault  to  find  with  vour  action,  but  will  await 
the  court's  decision."  And  appellant,  one  of  April  2,  1895, 
from  President  Bull  to  the  assignees,  acknowledging  receipt 
of  their  check  for  the  third  and  last  dividend,  and  contain- 
ing the  following :  "  The  check  states  that  it  is  a  dividend 
on  a  claim  of  $46,675.50,  against  the  estate  of  Turner, 
Phelps  &  Co.,  allowed  by  the  County  Court  of  Fulton 
County,  Illinois.  This  statement  does  not  agree  with  the 
facts  in  the  case,  as  the  amount  of  our  claim  duly  filed 
against  the  estate  of  Turner,  Phelps  &  Co.,  and  allowed  by 
the  court  was  $51,374.18.  We  do  not  wish  to  be  prejudiced 
by  seeming  to  admit  that  our  claim  against  your  estate  is 
only  $46,675.50.  We  should  much  prefer  that  you  should 
send  us  a  plain  check  for  the  amount  that  you  are  at  present 
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disposed  to  pay,  leaving  the  amount  of  dividends  to  which 
we  are  legally  entitled  to  be  adjusted  and  determined  by 
the  courts;  and  we  will  hold  the  check  now  in  our  hands 
without  presentation,  until  we  hear  from  you  further." 

All  of  the  evidence  produced  on  the  hearing  is  in  sub- 
stance above  set  forth  in  chronoloo^ical  order.  From  which 
it  appears  that  appellant's  president,  "  supposing  "  that  the 
collection  on  collaterals,  though  made  after  the  filing  and 
allowance  of  its  claim,  should  be  credited  thereon  and  its 
dividends  calculated  on  the  amount  thereof  as  so  reduced, 
undertook,  for  his  company,  to  consent  to  and  authorize 
such  application  and  calculation,  before  any  dividend  was 
paid  or  ordered  to  be  paid;  that  the  County  Court,  suppos- 
ing and  assuming  that  this  was  the  consent  of  the  company, 
made  its  order  reciting  such  supposed  consent  as  a  fact 
without  other  proof,  and  directing  such  application,  and 
payment  to  the  appellant  of  ten  percent  upon  such  reduced 
amount,  which  appellees  paid;  that  after  such  payment  re- 
ceived, but  before  any  other  dividend  was  declared  or 
ordered  to  be  paid,  the  president  notified  the  assignees  that 
the  dividend  had  been  declared  ordered  and  paid  under  a 
misapprehension  on  his  part  and  theirs  as  to  the  basis  on 
which  it  should  have  been  calculated;  that  the  company  had 
since  been  "advised"  that  it  was  legally  entitled  to  a  divi- 
dend upon  the  amount  of  its  claim  as  presented  and  allowed, 
without  deduction,  for  the  collections  thereafter  made  by  it 
upon  the  collaterals;  that  appellant  accordingly  sought  an 
order  of  the  court  for  the  payment  of  the  balance  so  claimed 
to  be  due  on  a  proper  dividend;  which  was  refused  because 
of  the  supposed  consent  of  appellant  to  the  basis  of  compu- 
tation complained  of,  as  recited  in  the  order  of  May  14, 1894; 
that  from  this  order  of  refusal  appellant  took  an  appeal 
which,  so  far  as  appears,  has  not  been  disposed  of;  and  that 
upon  the  paj'ments  made  to  it  under  the  orders  for  the 
second  and  third  dividends,  which  were  upon  the  same  basis, 
appellant's  vice-president,  as  to  one,  and  its  president,  as  to 
the  other,  gave  to  appellees  a  like  notice  of  its  claim  to  the 
alleged  deficiency  and  filed  this  petition  for  its  enforcement. 
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It  is  CG^tended  that  although  the  basis  assumed  was  sug- 
gested and  induced  by  the  letter  of  President  Bull,  yet  the 
consent  he  undertook  to  give  upon  a  mere  "supposition" 
as  to  the  rule  in  such  a  case,  without  authority  or  any  valid 
consideration,  under  a  misapprehension  of  the  law  and 
injurious  to  appellant,  should  not  bind  it;  and  that  the 
court  upon  the  application  made  should  have  corrected  the 
error. 

We  think  this  contention  is  supported  by  the  proof  and 
the  law.  The  answer  to  appellant's  petition,  by  relying 
solely  upon  the  supposed  consent,  seems  impliedly  to  admit 
that  otherwise  the  basis  of  computation  taken  was  wrong.  It 
is  not  denied  in  the  argument,  nor  indeed  could  it  well  be,  in 
the  face  of  repeated  decisions  of  the  Supreme  Court.  Besides 
the  cases  cited  in  the  brief  for  appellant,  we  refer  to  only 
one,  because  it  is  later  and  leaves  no  room  for  further  de- 
bate on  that  point.  Levy  v.  Chicago  National  Bank,  158 
111.  88.  After  reviewing  the  authorities  the  court  say 
(p.  102):  "  Our  conclusion  is  that  the  amount  upon  which 
the  secured  creditor  is  entitled  to  receive  dividends  from  the 
assents  of  the  insolvent  estate,  is  the  amount  actually  due  to 
the  creditor  when  he  files  his  proof  of  claim,  or  presents  his 
claim  under  oath;  *  ♦  *  that  the  amount  due  at  that 
date  is  to  be  ascertained  by  the  deduction  from  the  principal 
debt  of  all  payments  made  before  that  date,  whether  real- 
ized from  collaterals  or  otherwise,  but  that  amounts  realized 
from  collaterals  after  that  date  are  not  to  be  deducted,  sub- 
ject always  to  the  qualification  that  the  dividends  received 
from  the  general  assets,  and  the  amounts  realized  from  the 
collateral  security  shall  not  together  exceed  the  amount  due 
the  creditor  upon  his  claim."  The  rule  here  announced  is 
just  what  the  president  told  the  assignees  he  had  been  ad- 
vised it  w^as  in  his  letter  of  October  11,  1894 — about  three 
months  before  the  dividends  here  in  question  were  declared. 
By  that  rule  the  amounts  due  this  creditor  on  those  divi- 
dends was  fixed,  and  certain  or  capable  of  being  reduced  to 
certainty  by  computation,  and  paj^able  in  money;  and  the 
payments  made  by  appellees  thereon  respectively  were  con- 
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siderably  less  than  those  amounts.  The}'^  were'  raade  as 
counsel  here  admit,  on  orders  of  the  court  persisting  in  the 
reduction  of  its  claim,  as  in  that  of  May  14th,  for  the  first 
dividend  and  for  the  reason  therein  stated,  namely  the  sup- 
posed consent  of  appellant  by  its  president. 

But  ''  the  rule  is  well  settled,  that  an  acceptance  by  the 
creditor  of  a  sum  less  than  the  amount  due,  in  satisfaction, 
or  an  agreement  to  take  a  less  sum  in  satisfaction,  is,  in  the 
first  case,  a  discharge  of  only  so  much  of  the  debt,  and  in 
the  other  case  the  promise  is  void,  as  without  consideration." 
Hayes  v.  Mass.  Life  Ins.  Co.,  125  111.  626  (p.  639).  In  that 
case  the  settlement  relied  on,  made  by  a  guardian,  for  fifty 
per  cent  of  the  amount  due,  was  held  unauthorized  and  in- 
operative as  to  the  balance,  but  the  court,  say  the  result 
would  not  have  been  different  if  the  wards  had  been  of  age, 
legally  capable  of  contracting,  and  had  themselves  agreed  to 
accept  one  half  the  amount  in  full  satisfaction — the  reason 
immediately  following  in  the  language  above  quoted.  So 
here,  had  the  appellant  itself  by  its  board  of  directors,  ex- 
pressed a  like  consent,  and  accepted  the  amount  paid  as  in 
full  for  its  dividends,  it  would  not  have  barred  the  right  to 
recover  the  balance  here  sought.  The  case  cit^d  refers  to 
others  in  support  of  the  rule.  See  also  Martin  v.  White,  40 
111.  App.  281,  and  citations. 

We  therefore  deem  it  unnecessary  to  discuss  the  question 
of  Mr.  Bull's  authority  implied  from  his  official  relation  to 
appellant,  but  are  clearly  of  opinion  it  did  not  extend  to  the 
release  or  discharge  of  such  a  debt  upon  payment  of  a  part 
only.  Morse  on  Banks  and  Banking,  Ch,  X,  sections  144  b 
and  144  c. 

If,  then,  the  consent  so  attempted  to  be  given  was  twice 
void  for  lack  of  authority  in  the  giver  and  in  itself  for  lack 
of  a  consideration,  it  could  not  operate  by  way  of  estoppel 
and  thus  indirectly  bind  appellant.  It  was  given  in  good 
faith  and  a  spirit  of  fairness,  not  to  bind  the  creditor  of  its 
own  force,  but  because  he  mistakenly  "  supposed  "  the  law, 
upon  the  facts  as  known  to  appellees  and  open  to  inspection 
of  all  other  creditors,  so  bound  it.    It  misrepresented  no 
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fact  nor  induced  anybody  to  assume  a  diflferent  position  and 
so  be  legally  injured  by  its  retraction.  The  payment  to 
appellant  now,  of  the  balance  that  should  have  been  paid 
then,  can  not  deprive  other  creditors  of  a  dollar  legally  or 
equitably  due  to  them.  Certainly  it  would  diminish  the 
amount  from  which 'the  next  dividend  would  be  paid,  which 
would  aflfect  appellant  no  less  than  other  creditors  by 
diminishing  his  dividend  in  the  same  prdportion,  but  such 
effect  would  be  wrongful  to  him  and  not  rightful  to  them. 
They  are  all  alike  entitled  only  to  the  same  percentage  of 
the  amount  of  t^heir  claims  when  presented  and  proved,  and 
payment  to  each  of  his  proper  percentage,  whensoever  made, 
can  not  be  a  wrong  or  legal  injury  to  any. 

It  is  conceded  that  the  County  Court  had  full  power  to 
modify  its  order  of  May  14, 1894,  as  to  the  basis  of  compu- 
tation of  appellant^s  dividend.  Its  refusal  of  appellant's 
petition  practically  gave  to  this  supposed  consent,  void  in 
itself  and  distinctly  retracted,  the  effect  of  a  release  of  the 
balance  here  claimed  on  the  second  and  third  dividends,  and 
for  the  reasons  stated  we  think  it  was  error.  The  order 
will  therefore  be  reversed  and  the  cause  remanded  with  di- 
rections to  make  the  order  as  prayed  for.  Reversed  and 
remanded  with  directions. 


Felix  6.  Farrell  v.  Centennial  National  Bank  et  al. 

1.  QAXSiSEMEirr^Nature  of  the  Tndebtedneas.—The  indebtedness 
upon  which  proceedings  in  garnishment  can  be  sustained  must  be  such 
as  upon  which  the  garnishee  could  have  maintained  an  action  of  indebi- 
tatus assumpsit  against  his  debtor. 

Gamlshmeiit  Proceeding. —Appeal  from  Circuit  Court  of  Cass 
County;  the  Hon.  Ltmak  Lacby,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1895.  Reversed,  but  not  remanded.  Opinion 
filed  May  29,  1896. 

You  TiXY  26 
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Statement  of  the  Case. 

The  appellees,  the  Continental  National  Bank  and  Will- 
iam Epler,  caused  executions  issued  upon  judgments  in 
their  favor  respectively,  and  against  one  James  Caywood, 
to  be  levied  i^pon  a  crop  of  corn  which  had  been  planted 
and  cultivated  by  Caywood,  on  a  farm  of  which  he  had  pos- 
session, under  a  contract  to  purchase  the  same  from  the 
appellant,  Fari*ell. 

Caywood  held  a  bond,  executed  by  Farrell,  entitling  him 
to  a  deed  for  the  land,  upon  conditions  set  forth  in  the  in- 
strument. 

Farrell  claimed  the  terms  and  conditions  of  the  bond 
entitled  him  to  the  corn,  and  to  have  it  applied  to  the  pay- 
ment of  the  principal  and  interest  of  the  unpaid  balance  of 
the  purchase  money  of  the  farm,  and  that  his  lien  upon  the 
corn,  created  by  the  provisions  of  the  bond,  was  superior  to 
the  rights  of  the  appellees  under  the  levies  made  by  virtue 
of  the  executions  issued  upon  their  respective  judgments. 

In  this  view,  Farrell,  in  September,  1894,  replevied  the 
corn  from  the  custody  of  the  officer  who  had  levied  the  ex- 
ecutions, and  caused  it  to  be  gathered,  and  sold  it,  receiving 
the  sum  of  $1,440.  Afterward,  in  November  of  the  same 
year,  and  while  the  replevin  suit  was  still  pending  for  trial, 
Farrell  claimed  the  right  to  declare  the  bond  for  a  deed  to 
be  forfeited  for  non-compliance  with  its  terms.  Caywood 
conceded  he  had  forfeited  his  right  under  the  contract  of 
purchase,  and  surrendered  the  bond  to  Farrell,  and  also  ex- 
ecuted a  quit-claim  deed  to  Farrell  for  the  land,  and  received 
in  return  the  notes  he  had  executed  for  the  purchase  price 
of  the  land.  The  parties  also,  at  the  same  time,  adjusted 
other  items  of  account  in  a  manner  satisfactory  to  them- 
selves. In  January,  1895,  Farrell  sold  the  land  to  one 
Chittick. 

In  February,  1 895,  appellees  respectively  caused  writs  of 
garnishment  to  issue  against  Farrell,  in  favor  of  their  judg- 
ments against  Cavwood.  • 

At  the  April  term,  1895,  of  the  Cass  Circuit  Court,  the 
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suit  in  replevin  was  heard,  and  was  determined  in  favor  of 
Farrell,  his  right  to  the  com  under  the  stipulation  of  the 
bond  being  held  by  the  court  to  be  superior  to  that  of  the 
appellees  under  the  levies. 

At  the  same  term  of  the  court  the  garnishment  writs 
against  Farrell  were  consolidated,  and,  upon  a  hearing,  the 
court  found  Farrell  was  indebted  to  Cay  wood  in  the  sum  of 
$1,028.33,  and  entered  judgment  in  that  amount  against 
Farrell  for  the  use  of  the  appellees. 

Farrell  appealed  to  this  court. 

W.  P.  Gallon,  attorney  for  appellant. 
R.  W.  Mills,  attorney  for  appellees. 

Mr.  Justice  Boggs  dblfvebed  the  opinion  of  the  Court. 

The  theory  upon  which  it  is  sought  to  sustain  this  judg- 
ment is  that  it  appeared  from  the  evidence  Farrell  was  in- 
debted to  Cay  wood  and  that  appellees  as  judgment  creditors 
were  entitled  to  have  such  indebtedness  reduced  to  a  judg- 
ment in  favor  of  Caywood,  to  be  collected  for  their  benefit. 

Cay  wood  and  Farrell  both  denied  such  indebtedness  ex- 
isted. 

It  is  not  claimed  it  appeared  from  the  proof  Farrell  had 
ever  agreed  to  pay  that  or  any  other  sum  to  Caywood  or 
that  Caywood  ever  claimed  or  insisted  upon  the  right  to 
have  or  receive  any  sum  from  Farrell,  or  that  there  was  any 
secret  or  fraudulent  understanding  between  those  parties 
with  relation  to  the  state  of  their  accounts. 

The  insistence  of  counsel  for  the  appellees,  as  we  can  best 
understand  it,  is  that  upon  an  adjustment  made  by  the  court 
of  the  transactions  between  Caywood  and  Farrell  connected 
with  the  contract  for  the  sale  of  land  and  the  rescission 
thereof,  the  obligation  of  the  latter  to  pay  the  former  ap- 
peared. 

In  support  of  this  view  counsel,  in  their  brief,  submit  the 
following  as  a  true  and  correct  statement  of  the  accounts 
between  those  parties : 
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James  E.  Cay  wood,  in  account  with  Felix  G.  Farrell,  Dr. 

Dec.  31,  1892.  To  112  acres  of  land $    9,000.00 

Dec.  31,  1893.  To  1  yr's  in't  on  $8,000  at  7  pr.  ct.         560.00 

Dec.  31,  1894.  To  1  y'rs  in't  on  $7,844 548.00 

Dec.  31,  1894.  Corn  furnished  Cay  wood  to  feed 
his  stock '. 165.80 

Oct.  1894.  Cash  paid  for  gathering  corn 195.43 

Lumber  for  house 218.55 

Two  years  tax 70.00 

Total  debits,  $10,757.78 

Contra. 

Cash  paid  at  time  of  purchase $  1,000.00 

Dec.  81,  1893.  Interest  1  year 560.00 

Dec.  31,  1893,  On  principal 156.00 

Sept.  1894.        Corn  to  Conover 1,440.00 

Nov.  1894.        112  acres  of  land  sold  to  Chittick  8,630.00 

Total  credits $11,786.00 

Balance  due  Caywood $1,028.22 

Judgment  was  rendered  against  Farrell  for  the  amount 
thus  made  to  appear  to  be  due  to  Caywood. 

In  the  statement  the  amount  received  by  Farrell  for  the 
com  is  made  to  figure  as  a  credit  in  favor  of  Caywood. 
■  When  Caywood  reconveyed  the  farm  to  Farrell  and  se- 
cured the  surrender  and  cancellation  of  the  notes  he  had 
given  for  the  purchase  price  of  the  farm  he  knew  Farrell 
had  seized  and  sold  the  corn,  and  claimed  the  right  to  apply 
the  money  so  received  as  a  payment  upon  the  notes,  and  that 
he  was  then  holding  the  money  as  so  much  received  in  par- 
tial payment  of  the  notes. 

Caywood  did  not  question  the  right  of  Farrell  to  so  ap- 
ply the  money — he  has  never  questioned  it — but  accepted 
the  surrender  of  the  notes  with  the  clear  and  explicit  under- 
standing that  Farrell  would  retain  the  money  received  for 
the  corn  as  having  been  collected  upon  the  notes  unless  the 
appellees  could  succeed  in  maintaining  their  alleged  superior 
right  or  preference  thereto  as  between  themselves  and 
Farrell. 

The  court  adjudicated  adversely  to  the  claim  of  the  ap- 
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pellees  that  they  had  better  right  to  the  money  than  had 
Farrell. 

We  are  unable  to  understand  upon  what  ground  it  can  be 
insisted  Farrell,  because  of  this  decision  of  the  court,  became 
liable  to  answer  to  Cay  wood  for  the  money. 

There  was  no  such  liability,  but  as  between  them  the 
money  properly  belonged  to  Farrell,  as  having  been  col- 
lected upon  the  notes  before  they  were  surrendered  by  him 
to  Cay  wood.  Both  these  parties  upon  that  basis  rescinded 
the  land  trade  and  adjusted  their  accounts,  and  no  reason 
exists  why  the  court  should  assume  to  make  a  new  contract 
and  settlement  for  them. 

Nor  is  there  any  reason  apparent  to  us  warranting  the 
inclusion  in  the  statement  of  the  account  of  the  item  of  "112 
acres  of  land,  $8,630,"  as  a  credit  in  favor  of  Cay  wood. 

When  Cay  wood  reconveyed  the  farm  to  Farrell  it  was 
not  known  to  whom  or  at  what  price  the  farm  might  or 
could  be  again  sold.  There  is  nothing  in  the  record  tending 
to  show  it  was  contemplated  Cay  wood  was  to  be  interested 
in  any  way  in  any  disposition  that  might  afterward  be 
made  of  the  farm  or  that  the  parties  or  either  of  them, 
had  Chittick  or  any  other  person  in  view  as  a  probable  or 
possible  purchaser. 

Cay  wood  could  not  have  been  called  upon  to  make  good 
any  loss  arising  from  a  re-sale,  nor  had  he  any  interest  ac- 
cruing from  a  future  profitable  sale,  even  had  it  been  proven 
the  sale  to  Chittick  resulted  in  a  profit  to  Farrell. 

The  evidence  does  not  disclose  that  Farrell  was  indebted 
to  Caywood. 

Hence  the  judgment  must  be  and  is  reversed  and  the 
cause  will  not  be  remanded. 


Frank  W.  Caldwell  ?.  B.  M.  McCay. 

1.  pRAcncB— TTAere  the  Plaintiff  Fails  to  Appear.-— In  a  case  where 
there  is  no  plea  of  set-off,  the  failure  of  the  plaintiff  to  appear  amounts 
to  a  discontinuance  of  the  action,  and  nothing  remains  to  be  done  by  the 
court  but  to  dismiss  the  suit  for  want  of  prosecution.    To  permit  the 
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defendant  to  waive  a  jury  and  confess  a  judgment  in  favor  of  the  plaint- 
iff is  reversible  error. 

Assumpsit,  on  a  promissory  note.  Error  to  the  County  Court  of 
Macon  County;  the  Hon.  Wiluam  L.  Hammer,  Judge,  presiding. 
Haard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  May  29,  1896. 

Statement  of  the  Case. 

Judgment  in  the  sum  of  $654.13  in  favor  of  the  appellant 
and  against  the  appellee  was  entered  by  confession  under  a 
warrant  of  attorney  in  the  County  Court  of  Macon  County 
in  vacation. 

At  the  regular  term  next  ensuing  of  said  County  Court  a 
motion  was  entered  and  sustained  to  open  the  judgment  and 
allow  the  appellee  to  plead  and  make  defense  to  appellant's 
demand. 

Pleas  were  filed  and  the  cause  was  continued  to  the  De- 
cember term,  1895,  of  said  court. 

Appellant  did  not  reply  to  or  traverse  the  pleas  nor  was 
issue  formed  under  any  of  them  for  trial. 

The  appellant  did  not  appear  at  said  term  of  court  nor  did 
any  one  appear  for  him. 

The  appellee  appeared  in  person  and  by  counsel  and  the 
court  permitted  him  to  waive  trial  by  jury  and  to  confess  a 
judgment  in  favor  of  appellant  in  the  sum  of  $157.80. 

Judgment  was  entered  accordingly  in  favor  of  appellant 
for  that  sum  and  for  costs  and  he  has  appealed. 

W.  C.  Johns,  attorney  for  plaintiff  in  error. 

Cbea,  EwmG  &  Walker,  attorneys  for  defendant  in  error. 

Mr.  Justice  Bogqs  delivered  the  opinion  of  the  Court. 

The  failure  of  the  appellant  to  take  issue  upon  the  plea 
and  to  appear  had  no  other  effect  than  to  authorize  the  court 
to  dismiss  the  cause. 

It  was  error  to  allow  the  appellee  to  waive  a  jury  and 
confess  a  judgment  in  favor  of  appellant.  Williams  v.  Brun- 
ton,  8  111.  600;  Thompson  on  Trials,  Vol.  2,  Sec.  2229. 
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The  judgment  so  entered  is  an  adjudication  of  appellant's 
demand  and  concludes  him  unless  reversed.  The .  error  is 
therefore  not  merely  formal,  but  of  reversible  character. 

The  case  of  City  of  East  St.  Louis  v.  Thomas,  103  111.  463, 
is  cited  as  authority  in  support  of  the  suggestion  the  error 
is  merely  formal. 

The' judgment  affirmed  in  that  case  was  rendered  against 
the  plaintiff,  against  whom  default  had  been  entered  because 
of  a  failure  to  reply  to  a  plea  of  set-off. 

Set-off  is  in  the  nature  of  a  cross-action,  and  the  samfid 
principles  apply  to  its  maintenance  that  would  govern  an 
independent  action  brought  thereon. 

Our  statute  provides  the  plaintiff  shall  not  be  permitted 
to  dismiss  his  suit  without  leave  of  the  court  or  consent  of 
the  defendant  in  case  a  plea  of  set-off  has  been  interposed. 

A  plaintiff  may  therefore  be  defaulted  if  he  fails  to  take 
issue  upon  a  plea  of  set-off,  and  the  court  may  proceed  to 
final  judgment  against  him,  as  was  done  in  City  of  St.  Louis 
V.  Thomas,  supra. 

But  in  the  case  at  bar  there  was  no  plea  of  set-off  and  the 
failure  of  the  plaintiff  to  appear  and  plead  amounted  to  a 
discontinuance  of  the  action,  and  the  court  should  have  in 
such  case  dismissed  the  suit  for  want  of  prosecution. 

For  the  error  indicated  the  judgment  must  be  and  is  re- 
versed and  the  cause  remanded. 
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1.  Cities  and  Villages— Aioer  fo  dyMstruti  8ewer8,^lt  is  within 
the  ppwer  of  a  city  to  establish  a  system  of  sewers,  and  if,  in  doing  so,  a 
person  is  damaged,  the  public  should  bear  the  burden.  It  can  not  be 
shifted  upon  the  damaged  party. 

2.  Nuisances — Prescriptive  Rights, — ^A  city  can  hot  acquire  a  pre- 
scriptive right  to  continue  a  nuisanca 

• 

Trespass  on  the  Case. — Damage  from  a  sewer.  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1895,  Affirmed. 
Opinion  filed  May  29, 1896. 
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Jacob  P.  Lindlky,  City  Attorney,  for  appellant;  J.  H- 
EowELL  and  J.  S.  Neville,  of  counsel. 

J.  J.  MoRBissEY  and  Thompson  &  Donahue,  attorneys  for 
appellee. 

Opinion  per  Curiam. 

This  is  an  appeal  from  a  jadgment  of  $300  against  the 
city.  The  alleged  cause  of  action  was  an  injury  to  the 
premises  owned  and  occupied  by  the  plaintiff  as  a  residence. 
It  was  alleged  that  the  city  emptied  its  main  sewer  into  a 
certain  creek  or  watercourse  which  flowed  along  the  rear 
of  the  premises  and  thereby  greatly  increased  the  volume 
of  water  in  said  watercourse  and  that  the  city  caused  and 
permitted « certain  obstructions  in  said  watercourse  at  a 
point  below  the  premises,  and  that  in  consequence  when- 
ever there  were  heavy  rains  the  water  would  back  and 
overflow  the  premises,  leaving  a  filthy  and  noxious  deposit 
thereon;  that  at  all  times  the  water  in  said  creek  was 
polluted  by  the  sewage,  and  that  sickening  smells  were 
thereby  generated  which,  together  with  said  overflow,  ren- 
dered the  premises  unwholesome  and  uncomfortable  and 
diminished  the  value  of  the  same.  The  plaintiff  offered 
proof  tending  to  show  that  his  property  was  damaged  in 
the  manner  alleged  and  to  the  amount  recovered.  On  the 
other  hand  the  city  offered  proof  tending  to  show  that  the 
inconvenience  and  discomfort  complained  of  were  not  due 
to  the  discharge  from  the  sewer,  but  to  other  causes — such 
as  the  discharge  of  polluting  matters  from  a  slaughterhouse 
and  from  a  gas  plant,  and  to  the  presence  of  various  nuisanc&si 
along  the  banks  of  the  creek,  and  to  the  vile  odors  thereby 
produced,  and  to  those  arising  from  the  slaughter  house  and 
the  gas  works,  and  from  a  brick  yard  near  by,  and  the  like. 
It  is  apparent  that  the  main  issue  of  fact  contested  before 
the  jury  was  as  to  the  real  cause  of  the  plaintiff's  injury. 
That  he  was  injured  was  clear  enough;  but  whether  from  the 
alleged  act  of  the  city  in.  whole  or  in  part  was  the  question 
for  the  jury.    After  a  careful  reading  of  the  abstract  we 
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are  inclined  to  think  the  conclusion  reached  is  sustained  by 
the  proof  both  as  to  the  cause  of  the  injury  and  its  extent. 
While  it  was  within  the  power  of  the  city  to  establish  the 
system  of  sewerage  as  it  did,  and  to  empty  the  main  sewer 
into  this  natural  water  way  as  it  did,  yet  if  in  so  doing  it 
damaged  the  plaintiff  he  may  complain. 

If  the  public  necessity  required  the  sewer  the  public  should 
bear  the  burden.  It  can  not  be  shifted  upon  him.  Prob- 
ably the  chief  cause  of  his  injury  arose  from  the  obstruction 
of  the  stream — rendering  the  flow  more  sluggish  and  in- 
creasing the  tendency  to  overflow — and  if  so,  the  city  was 
negligent.  But  whether  negligent  or  not  as  to  constructing 
the  sewer,  or  as  to  the  mode  and  conditions  of  the  discharge, 
if  the  plaintiff  was  injured  he  should  be  compensated. 

It  was  urged  that  the  sewer  was  established  before  plaintiff 
bought  his  property,  and  that  the  city  acquired  a  prescriptive 
right  to  continue  the  nuisance.  There  can  be  no  such  right 
to  maintain  a  nuisance  which  is  of  public  nature,  as  the  evi- 
dence tended  to  show  this  was. 

Besides,  the  proof  seemed  to  establish  the  position  that  the 
flow  from  the  sewer  has  materially  increased  of  late  years 
and  that  the  obstructions  in  the  stream  have  also  increased, 
thereby  increasing  the  noxious  odors,  as  well  as  the  tendency 
to  overflow. 

The  brief  of  appellant  contains  many  criticisms  of  the 
action  of  the  court  in  respect  to  the  admission  and  rejection 
of  evidence. 

Without  going  into  these  in  detail  we  think  there  is 
nothing  substantial  in  any  of  the  objections.  Some  of  them 
were  not  well  taken  and  others  were  obviated  by  subsequent 
rulings,  and  on  the  whole  we  think  the  case  went  to  the 
jury  upon  as  favorable  presentation  of  the  facts,  so  far  as 
the  city  is  concerned,  as  it  had  a  right  to  ask.  As  to  in- 
structions much  complaint  is  made.  We  find  the  case 
greatly  overloaded  with  instructions.  Those  given  for  the 
city  alone  cover  twelve  pages  of  the  abstract  and  those  for 
the  plaintiff  six  pages. 

The  chief  objection  to  be  taken  to  the  latter  is  the  unneo- 
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essary  repetition  of  the  principles  upon  which  the  plaintiff 
sought  to  recover. 

Of  the  thirty  instructions  given  for  the  city,  ten  were 
modified  more  or  less.    Seven  others  were  refused. 

We  have  read  with  care  the  entire  series  given,  modified 
and  refused,  and  deem  it  unnecessary  to  consider  specially 
the  various  objections  urged.  We  are  convinced  that  the 
appellant  has  no  just  cause  of  complaint  in  this  respect. 

While  it  may  be  conceded  that  some  errors  appear  in  the 
record,  yet  we  think  the  main  issue  of  fact  was  fairly  com- 
prehended by  the  jury,  and  that  the  verdict  was  not  induced 
by  those  errors. 

The  judgment  will  be  affirmed. 


BDard  of  Supervisors  of  Shelby  County  v.  The  People 
ex  rel.  Commissioners  of  Highways. 

1.  Bbidqes— County  Aid  in  BuUding^Ahandonment  of  PlanM.— 
After  a  county  had  made  an  appropriation  for  the  construction  of  a 
bridge,  the  commissioners  of  highways  changed  the  plans  of  the  bridge 
to  one  differing  in  size,  material  and  location,  and  costing  more  money. 
Held,  ^that  by  such  changes  the  bridge  first  designed  was  abandoned 
and  the  county  relieved  from  further  responsibility. 

«  _  __  _  _  _ 

Mandamns. — Appeal  from  the  Circuit  Court  of  Shelby  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.    Reversed  but  not  remanded.    Opinion  fled  May  29,  1896.    • 

AxTHONY  Thornton,  attorney  for  appellant. 

J.  L.  Eat,  attorney  for  appellee;  H.  J.  Hamlin,  of  counsel. 

Mr.  Justiob  Wall  deliverbd  thb  opinion  of  the 
Court. 

In  this  proceeding,  by  mandamns,  a  judgment  was  en- 
tered requiring  the  county  board  to  pay  the  commissioners 
of  highways  the  sum  of  $1,400  in  aid  of  the  construction 
of  a  bridge  built  by  the  latter. 
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It  appears  that  the  county  board  at  its  September  session, 
18S3,  appropriated  such  a  sum  upon  a  petition  presented  by 
the  highway  commissioners  in  aid  of  the  construction  of  a 
bridge  specially  described  as  a  "  slough  bridge,"  to  be  lo- 
cated a  short  distance  west  of  the  bridge  then  standing 
across  the  Okaw  river.  Said  bridge  was  to  be  of  wood, 
fifty  feet  long,  and  to  cost  not  exceeding  $2,800.  Contracts 
for  building  it  were  let  and  some  work  was  done  by  the 
contractors  when  further  action  by  them  was  prevented  by 
a  writ  of  injunction  issued  at  the  instance  of  an  adjacent 
land  owner. 

The  injunction  remained  in  force  until  a  final  and  adverse 
decision  by  the  Supreme  Court  in  September,  1886.  Soon 
thereafter  the  highway  commissioners  and  the  contractors 
conferred  in  regard  to  going  on  with  the  work  of  building 
the  bridge,  but  no  definite  conclusion  was  reached,  and  the 
subject  was  deferred  until  July,  1887,  when  it  was  deter- 
mined not  to  build  the  bridge  and  an  agreed  sum  was  paid 
to  the  contractors  for  their  damages  in  that  behalf. 

On  the  9th  of  June,  1888,  the  highway  commissioners  con- 
tracted for  the  building  of  an  iron  bridge  one  hundred  feet 
long  to  be  attached  to  the  west  end  of  the  river  bridge  at  a 
cost  of  $6,050,  and  the  same  having  been  completed,  they 
filed  the  original  petition  herein  for  mandamus  on  thefirst  day 
of  October,  1889.  The  petition  as  finally  amended  recited  the 
proceedings  in  1883,  the  injunction,  a  change  of  the  plan  of 
the  bridge,  and  its  construction  as  just  stated,  and  that  the 
board  had  been  requested,  but  refused  to  pay  one-half  the 
cost  thereof  or  even  the  $1,400  originally  appropriated,  and 
praying  that  it  might  be  required  to  pay  the  last  mentioned 
sum. 

Conceding  that  the  proceedings  in  1883  were  in  substan- 
tial compliance  with  the  statute,  and  that  the  county  board 
could  have  been  required  to  pay  the  sum  then  appropriated 
for  the  bridge  then  in  view,  the  question  is  whether  that 
appropriation  would  be  good  for  another  structure,  differing 
in  size,  material  and  location,  though  quite  as  useful  and 
costing  more  money. 


412  Appellate  Courts  of  Illinois. 

Vol.  65.]  Board  of  Supervisors  v.  The  People. 

The  whole  matter  is  dependent  upon  the  statute.  By 
the  act  in  force  July  1,  1 883,  when  the  first  petition  was 
presented  to  the  county  board,  it  was  provided  that  when  a 
bridge  is  necessary  for  which  a  town  is  wholly  or  in  part 
responsible,  the  cost  of  which  will  exceed  twenty  cents  on 
the  $100  of  the  latest  assessment  roll,  and  when  the  levy  of 
road  and  bridge  tax  for  that  year  in  the  town  was  for  the 
full  amount  of  sixty  cents  on  each  $100  allowed  by  law  to 
be  raised,  the  major  part  of  which  was  required  for  the  ordi- 
nary repair  of  the  roads  and  bridges,  the  commissioners 
might  petition  the  county  board  for  aid,  and  if  the  foregoing 
facts  should  appear,  the  county  board  should  appropriate  a 
sum  suflScient  to  meet  one-half  of  the  expense  of  the  work, 
provided  the  town  should  furnish  the  other  half. 

The  joint  funds  so  raised  should  be  expended  by  the  com- 
missioners of  highways,  and  by  two  persons  appointed  by 
the  county  board,  and  any  surplus  of  the  fund  appropriated 
by  the  county  board  should  be  returned  to  the  county  treas- 
ury, and  it  was,  further  provided  that  the  commissioners 
should  file  with  their  petition  a  careful  estimate  of  the  prob- 
able cost  of  the  work  and  their  affidavit  that  the  same  was 
necessary  and  would  not  be  made  more  expensive  than  was 
needed  for  that  purpose. 

By  the  act  in  force  July  1, 1889,  this  section  was  changed 
so  as  to  require  the  full  levy  of  sixty  cents  on  the  hundred 
dollars  for  the  two  preceding  years,  and  expressly  requiring 
that  the  petition  for  aid  should  be  presented  before  any  con- 
tract for  work  and  material  or  any  other  expense  should  be 
entered  into,  and  that  all  contracts  and  expenditures  should 
be  under  the  control  of  the  commissioners  of  highways  and 
three  members  of  the  county  board,  none  of  whom  should 
reside  in  the  town  asking  aid,  and  that  the  county  should 
not  be  liable  for  any  part  of  the  expense,  or  pay  any  part  of 
the  appropriation  until  the  work  was  fully  done  and  accepted 
and  properly  certified  by  the  supervisors,  with  an  itemized 
account  of  the  expenditures  to  be  presented  at  a  meeting  of 
the  board  after  the  completion  of  the  work.  The  act  of 
1883  contemplated  that  no  appropriation  should  be   made 
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unless  an  estimate  of  the  cost  was  presented  with  the  peti- 
tion and  an  affidavit  showinc^  that  the  work  was  necessary, 
and  would  not  be  made  more  expensive  than  needed,  and 
whatever  the  appropriation,  no  more  than  was  really  neces- 
sary should  be  expended;  the  surplus,  if  any,  should  lapse 
into  the  treasury.  This  was  to  protect  the  county  against 
unnecessary  and  extravagant  expenditures.  If,  for  example, 
the  desired  purpose  could  be  accomplished  by  the  building 
of  a  bridge  to  cost  $1,000,  then  no  more  should  be  expended. 
In  the  act  of  1887,  the  county  treasury  was  protected  by 
requiring  that  the  full  levy  of  sixty  cents  on  the  hundred 
should  have  been  made  for  two  years,  instead  of  one,  under 
the  former  act,  and  that  all  contracts  and  expenditures 
should  be  under  the  control  of  a  committee  composed  of  the 
three  highway  commissioners  and  three  supervisors  not 
resident  of  the  town,  and  that  no  money  should  be  drawn 
from  the  county  until  the  work  was  completed  and  accepted 
and  itemized  accounts  of  expenditures  presented  to  a  sub- 
sequent meeting  of  the  board.  In  case  of  a  tie  in  the  com- 
mittee on  any  question  a  reputable  citizen  and  householder 
of  the  county  not  resident  in  the  town  was  to  be  chosen  to 
act  as  umpire  and  his  decision  should  be  final.  These  pro- 
•  visions  were  evidently  intended  to  prevent  unnecessary  out- 
lays of  the  county  funds.  We  are  of  opinion  that  the  bridge 
provided  for  in  the  proceedings  in  1883,  having  been  aban- 
doned, and  a  different  structure  having  been  built  after  the 
act  of  1887  took  effect,  the  appropriation  for  the  former 
could  not  be  made  applicable  to  the  latter.  While  the  act 
of  1883  was  in  force  its  provisions  were  binding  in  all  pro- 
ceedings for  the  purpose  of  obtaining  aid  in  such  cases. 

The  act  of  1887  was  in  force  when  the  plan  was  changed 
and  the  bridge  first  designed  was  abandoned.  By  such 
change  and  abandonment  the  county  was  relieved  from  fur- 
ther responsibility.  It  may  be  that  all  that  was  necessary 
could  have  been  accomplished  with  less  than  the  appropria- 
tion made  in  1883,  and  it  was  an  essential  prerequisite  of 
the  law  then  in  force,  that  an  estimate  and  affidavit  of  the 
necessary  cost  should  accompany  the  petition.     It  would 
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pervert  the  law  and  might  greatly  prejudice  the  rights^  of 
the  county  to  permit  the  commissioners  to  abandon  the  plan 
then  presented  and  adopt  another  which  might  unnecessa- 
rily require  the  outlay  of  the  whole  appropriation.  This 
they  did  and  built  a  bridge  twice  as  long  and  costing  more 
than  twice  as  much.  The  bridge  contemplated  in  the  ap- 
propriation of  1883  having  been  abandoned,  and  a  different 
law  then  being  in  force,  it  was  necessary  to  seek  the  aid  of 
the  county  under  the  provisions  of  the  new  law.  Confes- 
sedly this  was  not  done.  It  may  be  that  the  bridge  which 
was  built  was  worth  all  it  cost,  and  it  may  be  that  the  ex- 
penditure was  necessary  to  accomplish  the  desired  object; 
but  whether  so  or  not,  the  law  regulating  the  proceedings 
whereby  the  county  may  be  required  to  contribute,  has  not 
been  complied  with. 

The  judgment  must  therefore  be  reversed  and  the  cause 
will  not  be  remanded. 


Cleveland^  C.^  G.  &  St.  L.  By.  Co.  v.  Yirginla  Green. 

1.  RAnjtOAD  CovPAmES— Fencing  Tracks — Cattle  Ouarda, — ^Where 
railroad  companies  are  exempted  from  the  duty  of  fencing  their  tracks 
at  street  crossings,  the  law  requires  them  to  provide  cattle  guards  to  pre- 
vent the  passage  of  animals  from  the  street  to  their  right  of  way.  Lia- 
bility follows  a  neglect  of  duty  in  this  regard. 

2.  Same— jTVooA  Unfenced  for  the  Convenience  of  the  Public — ^It  is 
a  question  of  fact,  whether  the  convenience  of  the  public  requires  that 
a  railroad  track,  in  a  particular  place,  should  be  left  unfenced,  to  be  de- 
termined by  the  jury  from  the  evidence  in  the  case. 

8.   WOBDS  AND  Phrases— 27ie  ]Vord  "  roim.*'— The  word  "  town,"  em- 
ployed in  the  statute  in  relation  to  fencing  and  operating  railroads, 
means  a  coUection  of  houses  larger  than  a  village  and  smaller  than  a 
city,  and  has  no  reference  to  territory  incorporated  as  a  town  imder  the 
township  organisation  laws. 

Trespass  on  the  Case,  for  kiUing  domestic  animals.  Appeal  from  the 
Circuit  Court  of  Edgar  County;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed. 
Opinion  filed  May  2d,  1896. 


\ 
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0.  S.  CoNGEB  and  R.  L.  MoKinlay,  attorneys  for  appellant. 
J.  W.  Howell,  attorney  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

The  judgment  appealed  from  was  rendered  against  appelr 
lant  company  for  the  value  of  a  cow  belonging  to  appellee, 
which  was  killed  by  a  train  of  the  appellant  company. 

The  cow  came  upon  the  track  at  the  crossing  of  Grand- 
view  street  in  the  unincorporated  town  or  village  of  Dudley. 
The  east  side  of  Grandview  street  is  the  eastern  limit  of 
Dudley. 

Cattle  guards  had  not  been  provided  on  either  side  of  the 
crossing,  and  the  jury  were  warranted  by  the  evidence  in 
finding  the  cow  passed  from  the  street  crossing  westwardly 
along  the  railroad  track  a  distance  of  from  sixty  to  eighty 
feet  and  was  there  struck  and  killed  by  the  train.  J»Iotwith- 
standing  the  fact  an  animal  came  upon  the  track  at  a  pub- 
lic crossing  where  the  company  was  not  bound  to  fence,  yet 
unless  the  company  was  exempted  from  the  duty  of  fencing 
the  track  west  of  the  street  crossing,  the  statute  required  it 
should  provide  cattle  guards  to  prevent  passage  from  the 
street  westwardly,  and  if  it  neglected  to  perform  its  duty 
in  that  regard,  liability  under  the  statute  would  follow.  A., 
T.  &  8.  F.  K.  R.  Co.  V.  Elder,  149  111.  173. 

The  company  maintains  a  depot  about  900  feet  west  of 
Grandview  street,  and  the  contention  is  that  it  was  necessarv 
the  intervening  ground  should  not  be  inclosed  with  a  fence  in 
order  that  the  public  could  have  ready  and  convenient  means 
of  access  to  the  station  and  depot  grounds,  and  further,  that 
cattle  guards  at  the  street  crossings  would  be  a  source  of 
danger  to  brakemen  and  switchmen  when  engaged  in  coup- 
ling and  uncoupling  cars. 

It  was  a  question  of  fact  whether  the  convenience  of  the 
public  required  the  track  west  of  Grandview  street  should 
be  left  unfenced. 

The  jurj^  held  against  the  appellant  upon  that  issue,  and 
while  we  are  not  as  well  satisfied  with  that  finding  as  we 
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might  wish  to  be,  yet  we  are  not  able  to  demonstrate  from 
the  evidence  that  it  was  manifestly  wrong. 

We  are  therefore  to  accept  the  conclusion  arrived  at  by 
the  jury,  unless'  erl-or  is  to  be  found  in  the  rulings  of  the 
court  upon  the  law  governing  the  question. 

The  court  modified  the  first  instruction  given  in  behalf  of 
the  appellee  so  that  the  jury  were  advised  the  company 
was  not  required  to  fence  its  track  "  at  depots  and  stations 
and  grounds  about  depots  and  stations  required  and  neces- 
sary for  public  convenience,"  and  so  modified  the  second  in- 
struction in  the  same  behalf  as  to  declare  the  company  was 
not  bound  to  erect  or  maintain  fences  or  cattle  guards  **  at 
stations  and  station  grounds  necessary  for  the  public  con- 
venience," and  at  the  request  of  the  appellant  gave  the  jury 
the  following  instruction : 

"  What  portion  of  the  depot  ground  of  railroads  at  stations 
outside  of  incorporated  cities  and  villages  should  be  left 
open  is  a  question  of  fact  to  be  determined  by  the  jury 
from  the  evidence." 

There  is  no  reason  for  interference  upon  our  part  with 
the  verdict  upon  the  ground  the  jury  were  misdirected,  or 
not  fully  informed  as  to  the  law  upon  the  point. 

It  is  complained  the  court  refused  instructions  8,  9  and 
11,  requested  by  appellant. 

They  were  to  the  effect  that  the  company  was  exempted 
from  the  duty  of  inclosing  its  tracks  within  the  switch 
limits  at  Dudley  if  cattle  guards  or  wing  fences  necessary 
to  complete  the  fencing  would  endanger  the  lives  or  limbs 
of  its  employes  when  engaged  in  switching  or  coupling  or 
uncoupling  cars. 

It  is  to  be  observed  whether  the  convenience  of  the  pub- 
lic required  the  depot  grounds  at  Dudley  at  the  point 
where  the  cow  was  struck  and  killed,  and  should  not  be 
fenced,  which  is  the  controlling  subject  of  inquiry,  is  entirely 
left  out  of  consideration  in  the  instructions,  and  the  court 
was  by  them  asked  to  charge  the  jury  that  the  company  was 
relieved  from  all  duty  to  obey  the  statute  requiring  the  erec- 
tion of  fences  and  cattle  guards  if  such  structures  would 
endanget  the  lives  or  limbs  of  its  employes. 


' 
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In  T.,  St.  L.  &K.  C.  E.  K.  Co.  v.  Franklin,  159  111.  99,  it 
was  said :  "  But  appellant  claims  it  was  not  obliged  to  fence 
its  track  at  the  point  outside  the  corjwrate  limits  for  two 
reasons.  *  *  *  Second,  because  a  cattle  guard,  if  placed 
on  the  main  track  at  the  intersection  of  cross  fences 
with  the  track,  would  endanger  the  safety  of  its  employes." 

"  Here  the  failure  to  fence  is  sought  to  be  justified  upon 
the  ground  that  certain  side  tracks,  which  were  not  at  the 
station  or  depot,  and  do  not  constitute  a  part  of  the  depot 
grounds,  and  which  are  beyond  the  corporate  limits  of  the 
town,  can  be  more  conveniently  and  safely  used  if  unfenced 
than  if  fences  were  erected.  Such  consideration  furnishes 
no  valid  reason  why  the  statute  should  not  be  obeyed." 

This  expression  of  our  Supreme  Court  must  be  regarded 
as  authority  warranting  the  refusal  of  the  instructions  un- 
der consideration. 

Nor  is  anything  said  by  this  court  in  the  opinion  in  the  case 
of  the  C,  C,  C.  &  St.  L.  Ry.»Co.  v.  Umphenour,  63  111.  App. 
642,  in  conflict  therewith.  We  there  ruled  that  if  it  ap- 
peared the  convenience  of  the  public  required  some  portion 
of  the  grounds  at  a  station  should  be  left  open,  the  safety 
of  the  employes  of  the  company  while  engaged  in  the  dis- 
charge of  duties  made  necessary  in  order  the  company 
might  duly  serve  the  public  convenience  was  to  be  consid- 
ered in  determining  the  limits  of  the  space  which  need  not 
be  inclosed  in  order  the  company  might  so  duly  serve  the 
public. 

The  rule  sought  to  be  announced  in  the  refused  instruc- 
tions was  an  independent  proposition  that  the  company  was 
not  bound  to  maintain  fences  and  cattle  guards  at  the  cross- 
ing in  question  if  its  employes  would  have  thereby  been 
endangered. 

The  word  "town"  employed  in  the  statute  means  a  col- 
lection of  houses  larger  than  a  village  and  smaller  than  a 
city  and  has  no  reference  to  territory  incorporated  as  a 
town  under  the  township  organization  laws  of  the  State. 

The  judgment  must  be  and  is  affirmed. 

Vol.  LXV  37 
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Arthur  Jordon  Co.  \.  John  T.  CovilL 

1.  Appellate  Court  Practice— WTien  the  Court  unll  not  Examine 
the  Record. — ^When  the  case  depends  upon  the  finding  of  the  jury  upon 
a  question  of  fact,  and  the  abstract  of  the  appellant  shows  evidence 
amply  sufficient  to  support  the  verdict,  the  court  will  ai£rm  tlie  judg- 
ment without  looking  into  the  record. 

Assampsit. — Discharge  without  cause.  Appeal  from  the  Circuit 
Court  of  Cumberland  County;  the  Hon.  Silas  Z.  Landes,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1895.  Affirmed. 
Opinion  filed  June  6,  1806. 

J.  S.  Hau.  and  James  W.  Craig,  attorneys  for  appellant 
P.  A.  Brady,  attorney  for  appellee. 

Mr.  Presiding  Justice  Pleasants  delivered  the  opinion 
OF  the  Court. 

Appellant  was  extensively  engaged  in  the  egg  and  poul- 
try trade,  having  its  headquarters  at  Indianapolis,  with 
places  of  business  and  managers  in  charge  over  a  Avide  ex- 
tent of  territory.  According  to  a  contract  between  the 
parties  dated  April  30,  189J:,  under  seal,  and  sufflcientlj' 
exacting,  appellee  entered  its  employ  as  such  manager  at 
Greenup,  in  Cumberland  county.  111.,  for  a  period  of  twelve 
months  from  its  date,  at  a  salary  of  ten  dollars  per  week. 

Just  eight  and  a  half  weeks  before  the  expiration  of  the 
year  he  was  discharged,  and  for  the  rest  of  the  time  was 
unable  to  find  employment,  though  he  diligently  sought  it. 
Thereupon  he  brought  this  suit  before  a  justice  of  the  peace, 
which  resulted,  on  appeal,  in  judgment  upon  a  verdict  for 
$85  damages  and  for  costs.  A  motion  for  a  new  trial  was 
interposed,  overruled  and  exception  duly  taken. 

The  case  went  to  the  jury  upon  the  single  and  uncom- 
plicated •  question  whether  there  was  reasonable  cause  for 
his  discharge. 

We  have  not  examined  the  record,  because  the  abstract, 
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though  meager,  shows  evidence  amply  sufficient  to  support 
the  verdict.  Some  of  it  comes  from  witnesses  called  by  the 
defendant.  Any  discussion  of  it,  or  comparison  of  the 
weight  of  the  pro  and  the  cori'^  wouli  be  useless.  The  only 
alleged  error  in  respect  to  the  evidence  is  the  exclusion  of 
what  was  offered  to  prove  unfriendly  conduct  of  appellee 
after  his  discharge,  which  was  clearly  proper. 

It  appears  that  very  soon  after  that  event  a  rival  poul- 
try house  in  the  town  ceased  to  do  business,  and  its  pro- 
prietor was  appointed  to  succeed  appellee,  which  the  jury 
may  have  believed  had  much  to  do  with  the  complaints 
against  him. 

Errors  are  also  assigned  upon  the  giving  of  instructions 
asked  by  the  plaintiff,  and  modification  of  some  asked  by 
the  defendant;  but  in  view  of  all  the  evidence  and  apparent 
merits,  we  are  of  opinion  that  these,  if  not  strictly  accurate, 
did  not  amount  to  errors  which  the  courts  often  characterize 
as  "  reversible." 

The  judgment  will  therefore  be  affirmed. 


City  of  Yirginla  v.  Jasper  Plummer. 

1.  Verdicts— iVbt  io  be  Impe<iched  by  the  «7t£ror«.— The  statement  of 
a  juror  is  not  competent  for  the  purpose  of  impeaching  his  verdict,  but 
18  for  the  purpose  of  supporting  it. 

2.  Instructions — Making  Negligence  a  Question  of  Law, — An  instruo- 
tion  which  makes  negligence  a  question  of  law  is  properly  refused. 

8.  Ordinary  Carb— A  Question  of  Fac/.— Whether  a  person  who 
falls  while  passing  over  an  icy  sidewalk  is  exercising  ordinary  care  at 
the  time,  is  a  question  of  fact. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Ck>urt  of  Cass  County;  the  Hon.  Lyman  Lacey,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1895.  Affirmed.  Opinion 
filed  June  6, 1896. 

Morrison  &  Worthinoton,  attorneys  for  appellant. 
Connolly,  Mather  ^  Snigo,  attorneys  for  appellee. 
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^  Mk.  Presiding  Justice  Pleasants  delivered  the  oriNioN 
OF  THE  Court. 

Main  street  of  the  city,  running  north  and  south,  is 
crossed  by  Beardstown  at  the  southeast  corner  of  the  public 
square.  There  was  a  butcher's  shop  at  the  southeast  corner 
made  bv  the  intersection,  and  both  the  streets  were  there 
much  used. 

After  a  heavy  snow  fall  about  February  6,  1894,  foot 
paths  along  the  inner  side  of  the  sidewalks  and  crossings 
were  cleared  with  a  plow,  so  that  at  the  outer  corners  made 
by  their  intersection  the  snow  piles  were  left  square,  and 
eight  or  ten  inches  high,  but  were  soon  rounded  by  the  people 
in  turning  them.  Between  the  date  mentioned  and  twen- 
tieth of  the  same  month  there  were  several  lighter  falls, 
covering  the  cleared  path,  from  which  it  was  shoveled  upon 
or  swept  against  the  adjacent  banks  and  more  or  less  reduced 
its  width.  During  that  time  the  rounded  corners  settled, 
and  from  thawing  on  the  surface  by  day  and  freezing  at 
night  became  icy.  However,  there  was  kept  on  these  walks 
a  narrow  path  that  was  comparativel}^  clear,  so  that  a  per- 
son going  on  either  quite  up  to  its  intersection  with  the 
other  and  moving  squarely,  could  go  with  safety;  but  if  he 
put  his  foQt  anywhere  upon  the  slope,  was  very  liable  to 
fall. 

About  eight  o'clock  in  the  morning  of  the  day  last  men- 
tioned, which  was  frosty,  appellee,  with  a  small  dinner  bas- 
ket in  his  hand  and  wearing  rubber  boots,  going  from  his 
home  on  the  east  side  of  Main  to  his  son's  restaurant  on  the 
south  side  of  Beardstown  west  of  Main,  in  turning  this  cor- 
ner, did  step  on  this  slope  and  fall,  breaking  both  the  bones 
of  his  leg  just  above  the  ankle,  one  of  which  was  "  slivered." 
He  was  laid  up  for  two  months  and  has  not  been  able  to  do 
much  of  anything  since.  The  surgeon  who  attended  him 
could  not  say  whether  in  his  opinion,  from  its  condition  and 
appearance  in  the  following  October  and  in  view  of  his  age, 
he  would  ever  get  well,  but  thought  hi^  ankle  joint  would 
always  be  stiff  and  he  would  be  able  to  do  only  light 
work. 
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In  this  action  for  the  damages  so  sustained,  and  charged 
to  negligence  of  the  city,  he  got  a  verdict  for  $3,000,  but  on 
motion  for  a  new  trial  the  court  required  him  to  remit 
$1,000;  and  on  his  compliance  rendered  judgment  against 
the  defendant  for  $2,000  and  the  costs,  from  which  it  prose- 
cutes this  appeal. 

The  errors  assigned  are  the  refusal  to  grant  a  new  trial, 
the  modification  of  one  instruction  asked  for  the  defendant, 
and  the  limitation  of  the  remittitur  required  to  the  amount 
stated;  and  the  grounds  for  the  motion  for  a  new  trial  were 
that  the  modification  of  the  instruction  was  improper,  that 
the  verdict  was  against  the  law  and  the  evidence,  that  the 
damages  were  excessive,  and  that  the  juror  Taylor  was 
incompetent,  and  concealed  the  fact  that  made  him  so. 

Of  this  alleged  incompetency  the  only  proof  offered  con- 
sisted of  affidavits  of  counsel  and  others  setting  forth  certain 
statements  said  to  have  been  made  by  him  after  the  verdict 
was  returned. 

A  juror's  statements  are  not  competent  to  impeach  a 
verdict  in  which  he  has  joined :  Sanitary  District  v.  Culbert- 
son,  147  111.  390,  and  cases  there  cited;  and  if  they  were, 
those  here  imputed  were  so  satisfactorily  explained  and 
qualified  by  his  counter  affidavit,  that  counsel  made  no 
allusion  to  the  point  in  their  argument.  We  may  therefore 
presume  it  is  abandoned. 

The  instruction  referred  to,  as  asked,  was  like  those  held 
improper  in  Sandwich  v.  Dolan,  141  111.  435,  and  Village  of 
Clayton  v.  Brooks,  150  Id.  97,  making  negligence  a  ques- 
tion of  law,  and  was  rightly  modified.  This  point  also  is 
omitted  from  the  argument,  which  is  confined  to  the  ques- 
tions of  negligence  on  the  part  of  the  city  and  due  care  on 
that  of  appellee. 

There  is  no  difficulty  in  the  question  of  the  city's  negli- 
gence. The  evidence  abundantly  shows  that  the  place  was 
a  dangerous  one  and  had  been  so  for  nearly,  if  not  quite,  a 
fortnight.  It  required  the  work  of  only  a  few  minutes  to 
make  it  safe.  The  authorities  chargeable  with  the  duty  of 
attending  to  it,  had  actual  notice  of  it  in  ample  time  before 
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the  accident  to  do  it.  The  marshal  was  at  the  place  on  the 
preceding  evening,  but  he  only  scooped  out  the  water  from 
the  path,  leaving  the  sloping  side  untouched.  On  the  part 
of  the  city  itself,  it  is  not  only  conceded,  bdt  charged  to  have 
been  so  plainly  dangerous  that  the  failure  of  appellee  to 
observe  and  avoid  the  danger  must  have  been  due  to  his 
own  recklessness  or  gross  heedlessness.  Contributory  neg- 
ligence is  made  the  prominent  ground  of  its  defense. 

We  are  not  prepared  to  say  that  in  our  clear  judgment, 
from  the  record,  a  preponderance  of  the  evidence  showed  or 
tended  to  show  that  he  exercised  special  care  with  refer- 
ence to  the  particular  danger.  Several  of  the  witnesses  saw 
him  fall,  and  were  near  enough  to  have  observed  the  manner 
in  which  he  was  walking  if  their  attention  had  been  called 
to  it,  but  no  one  testified  positively  that  he  appeared  or  did 
not  appear  not  to  be  using  such  care;  from  which  it  may 
be  inferred  that  there  was  nothing  in  it  that  was  particularly 
noticeable.  Though  vigorous  enough  to  be  employed,  as  he 
was,  at  hard  labor,  he  had  reached  an  age  at  which  men 
are  not  apt  to  be  heedless  of  danger.  If  there  was  any  part 
of  the  walk  free  from  ice  or  not  dangerously  knobby  and 
slip|)ery,  the  evidence  tends  to  show  it  was  quite  narrow. 
Appellee  says  he  was  "  right  in  the  middle  of  the  path,"  and 
yet  admits  that  if  he  had  kept  on  it  two  or  three  steps  fur- 
ther, to  its  intersection  with  the  like  path  on  Beardstown 
street,  and  then  turned  squarely  on  it  to  the  west,  he  might 
have  escaped  the  fall.  But  this  may  have  been  an  after- 
thought, suggested  by  the  fall  rather  than  by  the  situation 
as  seen  or  visible  at  the  time.  It  was  apparent  that  others 
had  cut  the  corner,  as  even  careful  persons  are  inclined  to 
do,  though  to  save  only  a  few  steps,  rather  than  to  make  a 
square  turn  upon  narrow  paths.  Had  it  appeared  that  the 
latter  would  be  the  safer  course,  it  would  have  suggested 
the  need  of  some  more  care  in  pursuing  the  other,  which 
Avould  have  been  almost  instinctivelv  and  certainlv  taken. 
Whether  he  did  take  it,  and  whether,  in  not  pursuing  a 
safer  course,  he  failed  to  exercise  due  care  for  his  own 
safety,   were  questions  of  fact,  and  as  to  the  preponder- 
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ance  of  the  evidence  upon  them,  the  jury  and  trial  judge, 
who  saw  and  heard  the  witnesses,  may  not  have  entertained 
nor  had  reason  to  entertain  a  serious  doubt. 

No  complaint  is  made  of  any  instruction  for  the  plaintiflF, 
and  all  that  were  asked  for  the  defendant  were  given  as 
asked,  with  the  one  exception  noticed.  They  were  com- 
mendably  short,  plain  and  few — four  for  plaintiff  and  eight' 
for  defendant,  but  fully  enough  for  the  case,  and  left  no 
chance  for  confusion  or  uncertainty  as  to  plaintiff's  duty  to 
himself,  the  Umit  of  the  city's  obligation  or  the  proof  re- 
quired  to  establish  the  liability.  With  the  finding  by  the 
jury  of  the  issues  involved,  sanctioned  b}'  the  judge,  it  is  not 
our  province  to  interfere.  The  judgment  will  therefore  be 
affirmed. 


Edward   J.   Wackerle  v.  The  People  of  tlie  State  of 

Illinois^  nse^  etc. 


65    483 
168i  2S0 


1.  Guardians — Resignations  of, — Under  our  statute  the  resignation 
of  a  guardian  is  not  a  matter  of  right, -but  of  permission,  by  the  court 
appointing  him,  upon  condition  that  he  first  settle  his  accounts  and 
deliver  over  the  estate  as  directed  by  the  court. 

3.  CtoUNTY  CJouRTS — Jurisdiction  to  Appoint  G^ttardiaiw. --Jurisdic- 
tion to  appoint  guardians  is  given  to  the  County  Ck>urts  in  their  respect- 
ive counties  as  to  minors  inhabitants  of  or  resident  in  such  counties,  and 
where  a  guardian  is  appointed  by  a  Ck>unty  Court  having  jurisdiction, 
he  can  not,  of  his  own  motion,  when  required  by  such  court  to  give 
additional  security,  resign  his  trust  and  go  into  another  county  and  be 
appointed  guardian  of  the  same  minor  a  second  time. 

3.  Jurisdiction — Of  County  Courts — Ovardians, — Where  a  person  is 
appointed  guardian  by  two  different  County  Courts,  the  one  which,  by 
reason  of  the  domicile  of  the  minors,  has  exclusive  jurisdiction  in  the 
first  instance  and  actually  obtains  it,  will  retain  it,  and  such  guardian 
will  be  subject  to  it,  exclusively,  until  lawfully  discharged  therefrom. 


Order  BemoTing  a  Guardian.— Appeal  from  the  Circuit  Court  of 
Scott  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1895.  Affirmed.  Opinion  filed  June  24:, 
1896. 
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II.  G.  Whitlock,  attorney  for  appellant. 

J.  M.  RiGGs,  attorney  for  appellee. 

Where  one  court  has  acquired  jurisdiction,  no  other  court. 
State  or  Federal,  will,  in  the  absence  of  supervising  or 
appellate  jurisdiction,  interfere,  unless  in  pursuance  of  some 
statute,  State  or  Federal,  providing  for  such  interference. 
Mail  V.  Maxwell,  107  111.  561. 

Where  two  courts  have  concurrent  jurisdiction  the  one 
which  first  acquires  actual  jurisdiction  will  retain  it.  Mason 
V.  Piggott.  11  111.  85;  Ross  v.  Buchanan,  13  111.  55;  Mapes 
V.  People,  60  111.  523;  Whitney  v.  Stevens,  97-111.  482; 
Howell  V.  Moores,  127  111.  67. 

Mb.  Justice  Pj^easants  deltveebd  the  opinion  of  the 
Court. 

On  appeal  from  an  order  of  the  County  Court  removing 
a  guardian  and  appointing  his  successor,  the  Circuit  Court 
aflBrmed  it,  and  from  such  order  of  affirmance  this  appeal 
is  taken. 

The  material  facts,  shown  by  record  evidence  and  undis- 
puted, are  as  follows :  In  January,  1894,  Charles  J.  Wack- 
erle died  at  Glasgow,  in  Scott  county,  the  place  of  his  i-esi- 
dence,  leaving  four  children,  all  under  the  age  of  fourteen 
years,  and  his  widoAv,  who  was  his  second  wife  and  their 
step-mother.  His  property,  wholh^  personal,  and  some  real 
estate  belonging  to  the  children;  was  all  in  that  county'.  On 
the  27th  of  that  month  appellant,  his  brother  and  a  resident 
of  Morgan  county,  filed  his  petition  to  the  County  Court  of 
Scott  County,  for  his  appointment  as  guardian  of  these 
minors,  setting  forth  among  other  things  that  their  estate 
consisted  of  life  insurance,  about  $2,400,  and  their  distribu- 
tive share  of  their  father's  estate,  about  $900,  and  estimat- 
ins:  the  whole  at  about  $3,400,  and  on  the  5th  of  February 
letters  were  issued  to  him  upon  his  giving  the  bond  required 
of  $6,800.  It  afterward  appeared,  however,  that  as  guard- 
ian he  collected  and  received  for  them  on  March  5,  1894,  of 
the  Woodman  Insurance  Co.  $2,400,  on  May  16th  of  the  Home 
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Forum  Insurance  Co.  $1,754,  and  at  a  date  not  given  for 
house  rent  $52.40,  in  all  $4,206.40,  which,  added  to  his  esti- 
mate of  their  distributive  share,  the  actual  amount  of  which 
was  not  shown,  would  make  $5,106.40.  On  November  12, 
1894,  upon  the  petition  of  their  step-mother,  a  citation  was 
issued  to  him,  returnable  to  the  December  term  following,  to 
show  cause  why  he  should  not  give  a  better  bond,  which  was 
personally  served  on  the  24th.  At  his  request,  and  accoixiing 
to  the  statement  of  the  county  judge,  upon  his  promise  in 
the  meantime  to  give  a  better  bond  with  a  certain  party 
named  as  security,  the  matter  was  continued  to  the  January 
term,  1895.  Failing  to  appear  at  that  term,  the  court,  after 
a  hearing  on  the  petition,  on  January  7th  made  an  order 
finding  the  facts  to  be  as  alleged,  and  requiring  him  to  give 
a  bond  in  $10,000  by  the  14th  of  that  month,  a  copy  of 
which  was  served  upon  him  on  the  11th.  From  that  order 
no  appeal  was  taken;  nor  did  he  comply  with  it  or  show 
any  excuse  for  his  failure  or  make  any  appearance  at  the 
court  in  person  or  by  attorney.  Therefore,  on  the  15th,  the 
day  after  its  expiration,  the  court  made  the  order  removing 
him  and  appointing  Byron  McEvors  his  successor  upon  giv- 
ing bond  in  $10,000,  and  requiring  appellant,  upon  being 
served  with  a  certified  copy  thereof  and  of  McEvers'  letters, 
to  turn  over  to  him  all  property  of  said  wards,  from  which 
order,  on  January  31st,  he  took  this  appeal  to  the  Circuit 
Court. 

On  the  hearing  below,  the  usual  order  of  proceeding  was 
reversed,  and  appellant,  who  was  the  respondent,  opened 
the  case.  This  was  claimed  and  allowed  without  objec- 
tion, in  view  of  the  statutory  provision  that  "  no  appeal 
from  an  order  removing  a  guardian  shall  in  an}'-  wise  aflFect 
such  order  until  the  same  be  reversed." 

The  facts  above  stated  all  appear  from  the  evidence  on 
the  part  of  appellee,  which  was  afterward  put  in,  and  so 
may  perhaps  account  for  the  admission  by  the  court,  over 
objection,  of  the  records  of  the  County  Court  of  Morgan 
County,  offered  by  appellant. 

These  records  show  that  appellant,  on  the  4th  day  of  Jan- 
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uary,  1895,  which  was  after  the  citation  from  the  County 
Court  of  Scott  County  had  been  personally  served  upon 
him  and  after  the  matter  had,  on  his  motion,  been  continued 
from  its  December  term,  1894,  to  its  January  term,  1895, 
on  his  own  application  obtained  from  the  County  Court  of 
Morgan  County  an  order  that  letters  of  guardianship  of  said 
heirs,  from  said  court,  be  issued  to  him,  and  that  such  letters 
in  the  usual  form  were  so  issued,  upon  his  giving  bond  in 
$7,400. 

He  then  testified  that  he  tendered  his  resignation  as 
guardian  to  the  county  judge  of  Scott  county  before  the 
5th  day  of  January,  1895;  that  it  was  in  writing,  and  about 
the  first  day  of  that  month;  and  that  on  the  fifth,  he  noti- 
fied the  judge  by  telephone  that  he  had  been  appointed 
guardian  in  Morgan  county.  He  further  testified  that 
when  he  was  appointed  in  Scott  county  two  of  the  children 
were  boarding  with  their  step-mother  in  Scott  and  two 
were  with  him  in  Morgan  county;  but  in  his  petition  for 
that  appointment,  verified  by  his  oath,  he  stated  that  they 
/  were  all  residents  of  Scott  county. 

The  county  judge  of  Scott  county  testified  that  he  had 
no  recollection  of  receiving  from  appellant  a  written  tender 
of  his  resignation  nor  upon  search  could  find  it  among  the 
papers  in  the  case,  but  that  the  first  intimation  he  bad  of 
any  change  or  attempted  change  in  the  situation  was 
through  the  telephone  statement  of  appellant  that  he  had 
been  appointed  guardian  in  Morgan  county,  which  he 
thought  was  before  the  January  term,  1895. 

We  discover  in  the  record  nothing  more  than  is  above 
stated  that  is  pertinent  to  the  questions  presented  for  de- 
cision. 

In  the  brief  and  argument  for  appellant  counsel  ^y  that 
"  in  this  case  there  are  but  two  propositions  to  discuss;  first, 
the  removal  of  Wackerle  after  he  had  tendered  his  resigna- 
tion; and  second,  the  appointment  of  McEvers  as  guardian 
of  said  heirs  after  Wackerle  had  been  duly  appointed  guard- 
ian in  Morgan  county,  and  had  notified  the  county  judge  of 
Scott  county  of  such  appointment."     With  the  substitution 
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in  the  second,  of  "  formally  "  for  "  duly,"  which  begs  the 
question,  this  statement  may  be  accepted.  , 

It  impliedly  concedes  that  from  the  date  of  his  appoint- 
ment by  the  County  Court  of  Scott  County  until  the  alleged 
tender  of  his  resignation,  about  the  first  of  January,  1895, 
the  jurisdiction  of  that  court  in  respect  to  him  as  pfuardian, 
and  the  estate  of  his  wards,  was  as  actual,  exclusive  and  am- 
ple as  the  statute  in  any  such  case  confers.  It  had  been  ob- 
tained on  his  own  application.  In  the  course  of  its  regular 
exercise  there  came  to  be  and  was  pending  before  that  court, 
at  the  time  of  the  alleged  resignation,  a  proceeding  to  get 
from  him  a  further  or  better  bond,  of  which  he  had  been 
properly  notified  and  in  which  he  had  appeared  and  pro- 
cured a  continuance  to  the  term  then  just  about  to  com- 
mence. Instead  of  attending  and  answering  to  the  citation, 
or  getting  any  leave  of  the  court,  he  sent  a  tender  of  his 
resignation,  and  a  few  days  afterward  a  notice  by  statement 
through  the  telephone  to  the  judge  that  he  had  obtained 
letters  of  guardianship  of  the  same  wards  from  the  County 
Court  of  another  county.  And  this  very  remarkable  pro- 
ceeding, it  is  claimed,  ousted  the  Scott  County  Court  of 
all  its  jurisdiction  in  the  premises,  and  made  void  its  subse- 
quent order  removing  him  and  appointing  his  successor. 

The  proposition  assumes  that  resignation  is  a  matter  of 
right  which  the  guardian  may  exercise  whenever  he  sees 
fit.  It  does  riot  appear  that  he  had  ever  filed  an  inventory 
of  his  wards'  estate  or  made  any  report  or  rendered  any  ac- 
count of  his  own  doings  as  guardian:  or  that  any  change 
had  taken  place  since  his  appointment  in  respect  to  his  res- 
idence, or  their  domicile,  or  the  situs  of  their  property.  If 
in  such  case  he  may  resign  at  his  own  pleasure,  he  may  in 
any.  In  Young  v.  Lorain,  11  111.  624,  it  was  conceded  by 
the  court  that  until  the  passage  of  the  act  of  April  3  3, 1849, 
a  guardian  could  not,  as  a  matter  of  right,  resign  his  trust, 
nor,  most  probably,  would  the  mere  acceptance  of  the  resig- 
nation of  itself  vacate  the  office,  but  it  was  held  that  in 
that  case  the  Court  of  Probate  having  proceeded  immedi- 
ately upon  the  receipt  of  the  tender,  to  revoke  the  letters. 
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considering  it  a  sufficient  cause  for  removal,  and  having 
power  to  remove  for  causes  sufficient  in  its  judgment,  which 
could  not  be  reviewed  in  a  collateral  proceeding,  did 
thereby  lawfully  vacate  the  office  and  make  a  proper  case 
for  the  appointment  of  another  in  his  place.  It  seems  clear 
that  under  the  statute,  resignation  by  a  guardian  is  not  a 
matter  of  right  but  of  permission,  and  that  to  be  given  only 
on  conditions  specified.  The  provision  is  that  "  when  it 
appears  proper,  the  court  may  permit  the  guardian  to  resign 
his  trust,  if  he  first  settles  his  accounts,  and  delivers  over 
the  estate  as  by  the  court  directed."  R.  S.,  Ch.  64,  Sec.  39. 
In  this  case  he  had  done  neither,  nor  did  he  get  or  ask  per- 
mission. Ilis  tender  and  notice  were  therefore  of  no  effect 
upon  the  jurisdiction.  It  can  hardly  be  supposed  that  he 
himself  thought  otherwise,  for  on  January  II,  1895,  at 
least  six  days  after  such  tender  and  telephone  notice,  and 
the  issuance  of  the  letters  from  the  Morgan  County  Court, 
he  tendered  an  account  to  the  Scott  Countv  Court,  sworn 
to  by  him  on  that  date,  and  appearing  among  the  papers 
in  the  case,  though  not  approved  by  the  court  or  marked 
filed  by  the  clerk. 

The  order  of  January  7th,  requiring  a  bond  in  §10,000 
by  the  I4th,  was  made  upon  a  hearing  and  proof,  and  was 
justified.  The  seventh  section  of  the  statute  requires  a  bond 
"  in  a  reasonable  amount,  w^hich  shall  in  no  case  be  .less  than 
double  the  amount  of  the  minor's  personal  estate  and  six 
times  the  amount  of  the  gross  annual  income  of  the  minor's 
real  estate; "  and  the  bond  required  and  given  in  Morgan 
county  was  larger  by  $600  than  the  one  he  had  given  in 
Scott.  But  by  his  own  showing  in  the  report  referred  to,  it 
was  not  large  enough  to  comply  with  the  statute,  without 
considering  his  estimate  in  his  petition  for  his  appointment, 
of  the  amount  of  the  minors'  distributive  share  of  their 
father's  estate.  From  this  order  for  a  larger  bond  no  ap- 
peal was  taken. 

It  is  not  denied  that  failure  to  comply  with  it,  without 
excuse  shown,  would  justify  the  order  for  his  removal,  if 
the  court  making  it  had  not  lost  the  jurisdiction  it  was  con- 
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ceded  to  have  previously  and  rightfully  had.  Eut  the  claim 
is  that  it  was  taken  away  and  lost  by  the  alleged  appoint- 
ment of  appellant  by  the  County  Court  of  Morgan  County. 

We  do  not  think  that  in  this  contention  there  is  matter 
enough  for  argument.  This  jurisdiction  is  given  to  "the 
county  courts  in  their  respective  counties,"  as  to  ''minors, 
inhabitants  of,  or  residents  in  the  same  county."  (Sec.  2.) 
No  minor  can  be  an  inhabitant  of  or  resident  in  two  coun- 
ties, and  therefore  two  county  courts  in  their  respective 
counties  can  not  have  jurisdiction,  at  the  same  time,  in  the 
case  of  any  minor  resident  in  this  State.  This  jurisdiction 
is  purely  statutory,  and  there  is  no  concurrent  jurisdiction 
in  several  of  such  courts,  because  it  is  not  given  by  the  stat- 
ute; and  if  there  was,  the  one  first  actually  obtaining  it 
would  have  precedence.  This  is  elementary  law.  Howell 
V.  Moores,  127  111.  77,  and  cases  cited  on  page  78.  Even  a 
court  of  chancery,  with  its  plenary  powers  to  guard  the  in- 
terests of  minors,  will  not  interfere  with  its  exercise  but  for 
special  and  exceptional  reasons.  As  between  these  county 
courts,  that  of  Scott  county  had,  by  reason  of  the  domicile 
and  residence  of  the  minors,  exclusive  jurisdiction  in  the  first 
instance,  and  actually  first  obtained  it,  and  would  therefore 
retain  it  until  such  change  in  the  situation  was  shown  as 
would  lawfully  transfer  it,  and  the  guardian  would  be  sub- 
ject to  it  exclusively  until  lawfully  discharged  or  released 
therefrom.  When  the  order  here  appealed  from  was  made, 
the  situation,  so  far  as  appears,  was  unchanged;  the  guardian 
it  appointed  had  not  been  released  or  discharged,  nor  his 
trust  executed.  The  County  Court  of  Morgan  County  there- 
fore could  not  lawfully  interfere.  This  also  is  elementary 
law,  for  which  we  need  to  cite  no  authority.  A  sufficiently 
clear  and  complete  statement  of  it,  however,  is  reproduced 
by  counsel  for  appellee,  from  the  opinion  of  the  Supreme 
Court  in  Mail  v. -Maxwell,  107  111.  554  (on  p.  561). 

But  appellant  interposes  the  well  established  rule  that 
county  courts,  having  jurisdiction  over  estates  in  general, 
whether  a  particular  county  court  has  jurisdiction  of  a 
particular  estate,  is  a  question  of  fact  to  be  determined  by 
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that  court,  and  when  once  determined  the  judgment  is 
conclusive  and  can  not  be  questioned  in  a  collateral  pro- 
ceeding. Citing  Bostwick  v.  Skinner,  80  111.  147,  and  The 
People  V.  Cole,  84  Id.  327. 

We  think  that  application  of  this  undoubted  rule  is  here 
sought  to  be  made  upon  a  misconception  of  the  situation, 
and  that  rightly  applied  it  operates  against  the  appellant. 
The  County  Court  of  Scott  County,  to  which  the  question 
was  first  submitted,  determined  that  it  had  jurisdiction  of 
this  particular  estate,  and  in  the  regular  exercise  of  it,  made 
the  order  here  in  question;  from  which  appellant  took 
directly  this  appeal,  and  here  seeks  to  question  the  correct- 
ness of  that  determination,  which  he  sought  and  obtiiined 
and  still  admits  was  correct,  by  evidence  of  what  was  deter- 
mined by  another  court  in  a  proceeding  wholly  distinct, 
and  therefore  collateral.  According  to  the  rule  invoked, 
this  evidence  was  inadmissible,  but  admitted,  presumabl}^ 
because  appellant  was  given  the  opening,  and  therefore  the 
court  could  not  then  know  of  the  adjudication  sought  to  be 
thus  collaterally  questioned.  When  it  came  to  be  advised 
of  this  adjudication,  it  properly  disregarded  this  evidence, 
and  sustained  the  adjudication. 

The  judgment  will  therefore  be  aflBrmed. 


August  Nolte  T.  John  A.  Herter. 

1.  Slander— TT^cre  the  Law  Implies  Malice.— Where  the  words 
charged  are  actionable  per  se,  the  law  implies  maUce  and  injury  and 
does  not  require  proof  of  any  actual  damage  to  warrant  a  verdict  for 
more  than  merely  nominal  damages.  From  the  nature  of  the  case  the 
amount  of  damages  is  not  susceptible  of  definite  proof,  but  must  be  left 
to  the  judgment  of  the  jury  upon  all  the  circumstances  surrounding  it. 

2.  Same— ir/iere  the  Words  are  Ambiguous,— Where  the  words 
charged  are  ambiguous,  it  is  competent  to  prove  by  the  bystanders  the 
sense  in  which  they  understood  them. 

8.  Same— Mitigation  of  Damages.— In  actions  for  slander,  evidence 
in  mitigation  of  damages  must  be  of  facts  or  circumstances  which  tend 
to  disprove  malice,  but  do  not  tend  to  prove  the  truth  of  the  charge. 
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Trespass  on  the  Case,  for  Blander.  Appeal  from  the  Circuit  Court 
of  Calhoun  County;  the  Hon.  Ctrus  Epleb,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1895.  Affirmed.  Opinion  filed 
June  24,  1896. 

Hamilton  &  Hamilton  and  John  F.  Nolte,  attorneys  for 
appellant. 

T.  J.  Selby  and  Frank  A.  WhitesidBj  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Pleasants  delivered  the  opinion 
OF  THE  Court. 

In  this  action  for  slander  plaintiff  recovered  judgment 
on  a  verdict  for  $500,  from  which  the  defendant  appealed. 

The  parties  lived  about  a  mile  apart  on  their  respective 
farms,  which  adjoined,  near  Brussels,  and  had  been  on 
friendly  terms  for  many  years.  In  1893  a  Creamery  Com- 
pany was  organized  by  the  farmers  in  the  neighborhood,  of 
which  appellant  was  a  director,  and  appellee  the  president. 
On  the'  26th  of  May,  1893,  a  meeting  of  some  twenty  of 
those  interested  was  held  to  consider  its  affairs,  which  were 
not  prosperous.  The  property  was  advertised  for  sale  on 
execution,  and  the  question  was  whether  to  let  it  be  sold 
or  pay  the  debt  and  go  on.  Appellant,  who  appeared  to  be 
much  dissatisfied  with  the  situation,  in  the  course  of  the 
discussion  said  there  was  humbug  in  the  business;  that  if  it 
had  been  properly  managed,  and  the  books  properly  kept 
there  would  be  money  enough  on  hand  to  pay.  Appellee, 
seeming  irritated  by  this  reflection,  answered  that  if  the 
rest  had  brought  as  poor  milk  as  his  (appellant's)  there 
would  have  been  less  on  hand  than  there  was;  that  he  had 
skimmed  it,  and  it  yielded  only  two  instead  of  four  per  cent 
of  butter;  and  then  appellant  said,  '*  You  stole  sour  milk 
from  the  creamery  at  night,  and  I  can  prove  it,"  which  were 
the  words  charged  in  the  declaration,  and  shown  to  be  a 
correct  translation  of  those  he  used  in  the  German  language, 
well  understood  by  all  the  persons  present. 

It  appeared  that  at  the  beginning  of  each  month  the 
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directors  put  a  price  on  the  sour  milk,  from  six  to  eight 
cents  per  can  of  eight  gallons,  and  that  the  stockholders 
could  take  as  much  as  they  tvanted  at  the  price  so  fixed. 
If  any  was  left,  the  president  had  to  take  it,  at  one  cent 
less.  He  did  take  it,  every  month  except  one,  when  it  was 
taken  by  appellant. 

On  previous  occasions  appellee  had  made  to  appellant  sub- 
stantially the  same  complaint  and  charge  in  reference  to 
his  milk.  He  says  he  had  applied  the  testers  to  it.  Appel- 
lant, the  onlv  witness  called  on  his  behalf,  did  not  deny  that 
the  milk  he  brought  was,  in  fact,  inferior  in  quality.  While 
expressly  denying  that  he  watered,  and  perhaps,  by  fair 
implication,  that  he  skimmed  it,  he  says  that  "  the  water 
was  low  and  the  pasture  poor,"  Avhich  made  it  "  not  so  rich 
any  more,"  and  that  because  of  appellee's  repeated  complaint 
of  it,  about  two  weeks  before  the  meeting,  he  ceased  to  bring 
any  to  the  creamery. 

Every  material  fact  disclosed  by  the  record  touching  the 
merits  of  the  case  is  believed  to  be  included  in  the  foregoing 
statement.  There  was  no  conflict  in  the  evidence  respect- 
ing any  one  of  them.  , 

It  is  claimed  that  the  words  charged  were  spoken  by 
appellant  in  a  sudden  heat  of  passion,  in  an  angry  alterca- 
tion provoked  by  appellee;  that  in  such  case  no  more  than 
nominal  damages  should  be  awarded,  unless  more  were  act- 
ually proved;  and  therefore  that  the  refusal  or  modification 
of  the  instructions  asked  to  that  effect  was  error. 

There  was  no  evidence  tending  to  prove  that  the  alterca- 
cation  was  so  provoked.  It  does  not  appear  that  appellee 
on  that  occasion  had  said  one  word  that  could  be  construed 
by  £|,ppellant  as  personally  offensive  to  him  or  in  any  way 
unbecoming.  It  arose  out  of  appellant's  accusing  remark 
which  must  have  been  understood  to  import  that  there  had 
been  mismanagement  by  the  president  and  secretary, 
chargeable  more  to  willfulness  and  dishonesty  than  to  neg- 
ligence or  ignorance,  and  called  for  a  resentful  answer. 
"  Humbug  "  is  an  imposition,  imposture,  deception;  and  as 
a  verb,  signifies  to  impose  upon,  to  cozen,  to  swindle;  ail 
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implying  intention  to  misrepresent,,  by  the  assertion  of  what 
is  not  the  actual  condition  or  the  suppression  or  conceal- 
ment  of  what  is.  In  this  altercation  appellant  was  clearly 
the  aggressor  and  provoker. 

Every  instruction  based  on  the  hypothesis  assumed 
might  therefore  have  been  refused  for  want  of  evidence  to 
support  them.  The  court,  however,  only  modified  them  ac- 
cording to  the  rule  in  Miller  v.  Johnson,  79  111.  68,  to  the 
effect  that  the  fact  supposed,  if  proved,  was  proper  to  be 
considered  in  estimating  the  damages  and  in  mitigation 
thereof;  but  refused  to  hold,  upon  any  view  taken  of  the  evi- 
dence, that  the  jury  "  should  find  "  or  would  be  "  warranted  " 
or  ''  justified  "  in  finding  only  nominal  damages,  and  left  the 
amount  to  be  determined  by  their  own  judgment  upon  the 
circumstances  shown,  after  advising  them  of  the  proof  re- 
quired to  authorize  a  finding  of  exemplary  or  vindictive 
damages. 

Where  the  words  charged  and  proved  are  actionable  ^^ 
se  the  law  implies  malice  and  injury,  and  does  not  require 
proof  of  any  actual  damage  to  warrant  a  verdict  for  more 
than  merely  nominal  damages.  From  the  nature  of  the 
case  the  actual  amount  is  not  susceptible  of  definite  proof, 
but  must  be  left  to  the  judgment  of  the  jury  upon  all  the 
circumstances.  Spencer  v.  McMasters,  16  111.  408;  Young  v. 
Baker,  44  Id.  42. 

The  broader  claim  is  also  urged,  that  although  actionable 
on  their  face,  the  words  referred  and  were  understood  by 
all  those  who  heard  them  to  refer  to  well  known  acts  of  ap- 
pellee which  were  not  nor  could  be  regarded  by  them  as 
criminal  or  even  wrongful,  namely,  his  taking  of  sour  milk 
from  the  creamerjr  under  the  order  made  and  at  the  price 
fixed  by  the  directors  from  month  to  month;  and  therefore 
that  they  were  not  slanderous,  and  the  verdict  should  have 
been  for  the  defendant. 

The  words  and  the  circumstances  conclusively  forbid  the 
idea  of  such  a  reference  or  understanding.  That  appellant, 
smarting  under  an  unjust  accusation  of  conduct  both  fraud- 
ulent and  criminal,  made  in  the  presence  and  hearing  of  so 
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many  neighbors  and  associates,  who  were  the  parties  he  was 
charged  with  having  so  wronged,  angrily  retorted  that  he 
could  prove  his  accuser  had  done  what  was  already  well 
known  to  all  concerned  and  needed  no  proof,  which  was 
done  by  their  authority,  and  was  right  and  proper  in  itself 
and  in  their  interest,  is  a  supposition  that  in  our  judgment 
was  not  to  be  entertained.  But  if  the  evidence  raised  the 
question  it  was  for  the  jury  to  determine  it. 

Two  of  appellee's  witnesses  testified,  on  cross-exami- 
nation, that  they  did  not  believe  the  charge  so  made,  and 
were  asked  Avhether  any  one  else  there  believed  it,  so  far 
as  they  knew;  to  which  objection  was  made  and  sustained. 
It  does  not  appear  that  there  was  any  expression  there  by 
the  others  in  relation  to  their  belief.  If  these  questions 
would  have  been  proper  at  any  stage  of  the  trial,  which  we 
do  not  concede,  they  were  not  proper  in  cross-examination. 
The  cases  cited  as  authority  for  it — Nelson  v.  Borchenius, 
52  111.  236  and  Foval  v.  Hallett,  10  Brad.  265— did  not  refer 
to  evidence  of  the  belief  or  disbelief  of  the  bystanders  as  to 
the  truth  of  the  charge,  but  held  that  where  the  words  are 
ambiguous,  it  is  competent  to  prove  by  them  the  sense  in 
which  thev  understood  them.  Here  there  was  no  such  am- 
biguity,  nor  any  difference  as  to  the  sense  in  which  they 
were  understood.  A  director  charged  the  president,  in  the 
presence  of  the  stockholders  of  the  creamery  company,  with 
the  crime  of  stealing  its  sour  milk,  and  the  circumstances 
showed  he  meant  it.  Appellee  introduced  evidence  that 
the  slander  had  gone  abroad,  but  none  to  prove  that  the 
charge  was  believed  to  be  true,  or  to  show  any  actual  dam- 
age. From  such  a  charge  the  law  implied  both  malice  and 
damage,  and  he  sought  to  recover  what  the  jury  should 
assess  as  proper  in  view  of  the  whole  case  shown.  The  only 
plea  filed  was  the  general  issue,  which  has  been  held  to  admit 
that  the  charge,  if  made,  was  not  true;  but  defendant  sought 
by  the  questions  disallowed,  to  mitigate  the  damages  implied, 
by  proof  that  the  bystanders  who  heard  the  charge  made, 
other  than  the  witnesses,  as  well  as  the  witnesses  themselves, 
did  not  believe  it.    This  was  not  proper  cross-examination; 
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nor  if  the  matter  was  admissible  at  all  by  way  of  defense, 
was  it  the  best  evidence,  as  to  others  than  the  witnesses,  of 
the  fact  in  question  being  necessarily  hearsay. 

But  we  understand  the  rule  to  be  that  in  such  oase  the 
evidence  in  mitigation  must  be  of  facts  or  circumstances 
which  tend  to  disprove  malice,  but  do  not  tend  to  prove  the 
truth  of  the  charge,  Regnier  v.  Cabot,  2  Gilm.  34  (39-40); 
Thomas  v.  Dunaway,  30  111.  373.  It  is  clear  that  the  fact 
here  sought  to  be  shown  would  not  tend  to  prove  the  truth 
of  the  charge,  but  we  are  unable  to  see  that  it  would  tend 
to  disprove  malice.  The  ruling  of  the  court  was  therefore 
right. 

Appellee's  general  reputation  was  not  attacked.  With- 
out evidence  either  way  it  would  be  presumed  to  be  good, 
but  his  position  as  president  of  the  company  and  otherwise 
shown,  tended  positively  to  prove  it.  Appellant  also  was 
of  fair  standing  socially  and  possessed  of  real  and  personal 
property  worth  $15,000.  In  Miller  v.  Johnson,  eupra^  a 
like  case  and  no  more  aggravated,  the  verdict  for  $1,000 
was  deemed  not  excessive.  The  record  here  showing  no 
material  error  the  judgment  will  be  affirmed. 


Chicago  &  Alton  R.  R.  Co.  v.  Ferdinand  Winters,  Jr. 
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1 .  Railroad  Companies— Dufy  Totmrd  Stockmen,  —Where  stockmen 
accompanying  their  stock  to  market  are  required  to  change  from  one 
train  to  another,  the  company  is  bound  to  use  reasonable  care  in  provid-  I"g5  ^4H5 
ing  them  with  a  safe  opportunity  of  alighting  from  the  train  in  which  |114  552 
they  are  and  entering  the  other  in  which  they  are  to  continue  the  trip, 
and  if  they  are  induced  by  the  conductor  to  enter  a  place  of  danger,  and 
are  injured  without  the  want  of  due  care  on  their  part,  the  company  is 
liable. 

2.  Same — What  Information  a  Passenger  May  Rely  C7pon.-^A  pas- 
senger may  rely  upon  the  information  or  suggestion  given  him  by  the 
conductor  of  the  train  on  which  he  is  riding,  and  80  far  as  the  conductor 
is  within  the  apparent  Rcope  of  his  authority  the  railroad  company  is 
bound  by  his  act,  and  will  be  responsible  accordingly. 

8.    Same — Speed  of  Trains  in  Violation  of  Ordinance*.— The  running 
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of  trains  by  a  railroad  company  in  incorporated  towns  and  cities  at  a 
greater  rate  of  t*peed  than  is  allowed  by  the  ordinances,  is  prima  fade 
negligence,  and  where  such  speed  is  the  approximate  cause  of  an  injury 
the  company  will  be  liable. 

4.  Ordinancks— Proo^  of  Publication. — A  book  of  ordinances  en- 
titled '*  Charter  and  Revised  Ordinances  of  the  City  of  Bloomini^n,  with 
the  Statutes  of  the  State  of  Illinois  and  Constitutional  Provisions  Relating 
to  the  City  of  Bloomington,"  etc.,  purporting  to  be  published  by  the  au- 
thority of  the  city  council,  is  sufficient  to  entitle  it  to  be  received  as  evi- 
dence of  the  passage  and  publication  of  such  ordinances  under  Sec.  4, 
Chap.  24,  R.  S.,  entitled  "Cities,  Villages  and  Towns.** 

6.  Instructions— TTe^f*  to  be  Applied  in  Considering  the  Credit  to  be 
given  to  Witnesses. — An  instruction  which  in  a  general  way  advises  the 
jury  of  tests  to  be  applied  in  considering  the  credit  to  be  given  to  wit- 
nesses, such  as  their  intelligence,  means  of  knowledge,  manner  of  testify- 
ing, relationship  to  the  parties,  if  shown,  feeling,  interest,  or  partiality 
for  or  against  either  of  the  parties,  etc.,  is  proper. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  fh>m  the  Cir- 
cuit Court  of  Macoupin  County;  the  Hon.  Robert  B.  Shirley,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1895.  Affirmed. 
Opinion  filed  June  24,  1896. 

BiNAKEB  &  EiNAKEB,  attomevs  for  appellant. 
Anderson  &  Bell,  attorneys  for  appellee. 

Me.  Justice  Pleasants  delitebed  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  by  appellee  against  ap- 
pellant. 

The  declaration  contained  six  counts,  of  which  the  third 
and  sixth  only  were  left  standing. 

The  third  alleged  that  appellee  was  lawfully  and  by  in- 
vitation of  appellant,  on  the  grounds  of  appellant  within 
the  corporate  limits  of  the  city  of  Bloomington,  at  a  point 
between  Mason  street  and  Washington  street;  that  by  ordi- 
nance of  said  city  it  was  made  unlawful  for  appellant  to  run 
its  passenger  trains  at  a  greater  speed  than  ten  miles  per  hour 
or  its  freight  trains  at  a  greater  speed  than  six  miles  per 
hour,  at  the  point  where  the  injury  occurred;  that  appellant 
ran  its  passenger  train  within  the  corporate  limits,  subject 


Third  District— May  Term,  1895.         437 

O.  &  A.  R.  R.  Co.  V.  Winters. 

to  such  restriction,  at  a  greater  speed  than  ten  miles  per 
hour,  and  that  appellee  was  on  the  grounds  of  appellant  by 
the  indtation  of  appellant,  and  while  using  due  care  for  his 
own  safety  was  knocked  down,  injured,  etc.,  by  reason  of 
the  excessive  speed  of  such  train. 

The  sixth  charged  that  appellee  was  a  passenger  on  ap- 
pellant's car,  to  be  carried  from  Nil  wood  to  Chicago,  and  it 
was  the  duty  of  appellant  to  safely  convey  and  keep  appel- 
lee from  all  unnecessary  danger,  and  not  to  expose  him  to 
needless  perils;  that  while  appellee  was  so  a  passenger  at 
filoomington,  and  on  the  grounds  of  appellant's  railroad,' 
appellant,  by  its  agents,  invited  him  to  aliglit  from  said 
train  of  cars  at  a  time  and  place  of  needless  peril,  the  appel- 
lant knowing,  and  appellee  not  knowing  of  the  perils  of 
that  time  and  place;  that  the  appellee  thereupon  alighted 
from  said  train  on  the  grounds  of  appellant  at  the  invitation 
and  suggestion  of  appellant,  and  that  upon  so  alighting  at 
such  place,  and  while  using  due  care  to  guard  against  injury 
he  was  then  and  there  thrown  down  or  caused  to  fall  ^own 
by  the  motion  of  certain  rapidly  moving  trains  of  appellant 
or  by  swift  currents  of  air  set  in  motion  by  such  train,  etc., 
and  was  thereby  injured. 

A  plea  of  not  guilty  was  interposed  to  these  counts  and 
upon  a  trial  by  jury  the  plaintiflf  recovered  a  verdict  for 
$4,750.  Motions  for  new  trial  were  made  and  overruled 
and  judgment  followed,  from  which  the  present  appeal  is 
prosecuted. 

The  case,  as  made  by  the  proof,  was  in  substance  that 
on  December  12, 1893,  the  plaintiflf  shipped  over  defendant's 
railroad  a  carload  of  sheep  from  Nilwood  to  Chicago  and 
that  he  went  upon  the  same  train  as  a  passenger.  He  rode 
in  the  caboose. 

At  other  points,  other  cars  of  stock  were  put  into  that 
train  and  the  owners  of  such  stock  also  became  passengers 
and  were  in  the  same  caboose.  As  the  train  approached 
Bloomington  the  conductor  inquired  of  the  stock  men 
whether  thev  wished  to  take  lunch  there.  It  was  custom- 
ary  to  make  such  inquiry,  the  reason  seeming  to  be  that 
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another  conductor  would  take  charge  at  that  point  and  it 
was  desirable  that  he  might  know  there  were  stock  men 
taking  lunch  who  were  to  go  with  him,  the  caboose  being 
changed  at  that  point. 

This  train  reached  Bloomington  about  9:45  p.  m.  It 
stopped,  and  according  to  the  testimony  of  the  plaintiff  some 
one  of  the  stock  men  asked  the  conductor  how  long  it  would 
wait,  to  which  he  replied,  "  Ten  or  fifteen  minutes.  If  any 
ot  you  gents  want  to  get  supper  you  had  better  get  off  here 
and  walk  up.  It  is  about  a  block  and  a  half — you  will 
save  time  by  it.  If  the  train  stops  again  you  may  be  fur- 
ther away  from  it." 

The  plaintiff  and  the  other  stock  men  got  out  and  started 
to  walk  north  along  the  east  side  of  the  train,  and  directly 
the  train  started  and  moved  in  the  same  direction,  but  not 
very  rapidly.  At  about  the  same  time  a  passenger  train 
known  as  the  "Hummer"  approached  rapidly  from  the 
north,  on  a  track  just  east  and  about  eight  feet  from  the 
track  on  which  the  freight  train  was  moving.  When  the 
plaintiff  discovered  the  passenger  train  it  was  so  near  him 
that  he  did  not  attempt  to  cross  the  track  and  he,  as  well  as 
the  others,  remained  in  the  space  about  four  feet  wide  be- 
tween the  two  trains  moving  in  opposite  directions. 

In  some  way  he  was  thrown  to  the  ground  and  was  so 
injured  that  he  lost  one  of  his  legs  and  was  hurt  somewhat 
in  the  head.  It  appears  that  the  passenger  train  was  mov- 
ing much  faster  than  the  freight,  and  according  to  some  of 
the  witnesses  its  rate  was  twenty  to  thirty  miles  per  hour. 
Whatever  the  speed,  the  position  of  the  plaintiff  and  the 
others  was  a  most  perilous  one. 

All  of  them  were  more  or  less  affected  by  the  current  of 
air,  the  noise  and  confusion,  and  some  of  them  were  thrown 
down,  as  was  the  plaintiff,  but  he  only  sustained  any  injury 
worthy  of  mention. 

Just  how  he  was  thrown  down  he  does  not  seem  to  know. 
The  man  immediately  in  front  of  him,  J.  W.  Smith,  was 
carrying  a  prod  pole  some  five  feet  long  with  which  he  tried 
to  steady  himself  by  sticking  one  end  of  it  in  the  ground, 
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but  something  touched  him  and  unbalanced  him  so  that  the 
pole  flew  up  and  struck  the  passenger  train  and  threw  him 
down  and  it  is  suggested  that  this  in  some  way  caused  the 
plaintiff  to  fall. 

It  is  not  a  matter  of  much  surprise  that  the  plaintiff  was 
hurt,  in  view  of  the  dangerous  position  in  which  he  was 
placed.  Indeed  the  wonder  is  that  some  of  tlie  others  who 
were  similarly  imperiled  were  not  hurt  also. 

The  important  question  is  whether  the  defendant  was  to 
blame  for  the  perilous  position  in  which  the  plaintiff  was 
phiced.  As  to  what  the  conductor  said  to  the  stock  men 
just  before  they  got  out  and  started  to  walk  between  the 
tracks  in  search  for  lunch,  there  is  great  conflict  in  the  evi- 
dence. The  conductor  and  brakeman  denied  that  they  gave 
any  directions  or  made  any  sugsf^stions  to  the  stock  men  to 
get  off  and  walk  up,  and  the  conductor  said  that  he  told 
them  they  had  better  stay  on  and  ride  up  to  the  yards, 
where  the  other  caboose  would  be  found,  and  it  is  insisted 
that  the  preponderance  of  the  evidence  was  with  the  de- 
fendant on  this  point. 

We  can  not  say  that  the  jury  were  without  warrant  in 
believing  that  the  conductor  did  direct,  or  at  least  suggest, 
as  alleged  by  the  plaintiff,  that  the  stock  men  should  get 
out  and  go  up  the  track  as  they  did. 

The  conductor  admits  that  he  knew  the  passenger  train 
was  due  at  9:45,  and  that  it  was  to  pass  on  the  east  track; 
that  he  did  not  warn  the  men  of  the  fact,  and  that  he  paid 
no  attention  to  which  side  they  were  getting  off,  as  he  sup- 
posed they  could  take  care  of  themselves,  though  he  knew 
and  could  have  told  them  that  the  west  side  was  the  safer. 

As  to  the  speed  of  the  passenger  train,  also,  the  evidence 
was  conflicting,  but  there  is  no  reason  for  overruling  the 
conclusion  of  the  jury  in  that  regard.  For  the  present  pur- 
pose then,  it  may  be  assumed,  that  on  these  points  of  con- 
flict the  plaintiff  is  supported  by  the  proof,  and  the  question 
arises  whether  the  defendant  should  be  held  responsible  for 
the  injury  of  the  plaintiff. .  We  are  inclined  to  think  the 
answer  should  be  in  the  affirmative. 
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The  defendant  was  bound  to  use  reasonable  care,  at  least, 
to  provide  the  plaintiff  with  a  safe  opportunity  of  alighting 
from  the  caboose  he  waa  in  .and  entering  the  other,  which 
he  was  to  take  in  the  continuance  of  the  trip — and  he  msLV 
Avell  be  heard  to  complain,  if,  while  on  the  premises  of  de- 
fondant,  under  the  circumstances,  he  was  led,  through  or  by 
the  directions  of  the  conductor,  into  a  place  of  danger,  with* 
out  any  want  of  due  care  on  his  own  part. 

All  the  circumstances  being  taken  into  account,  the  plaint- 
iff can  hardly  ba  ohargaable  with  negligence  in  following 
the  suggestion  of  the  conductor,  and  when  the  latter  gave 
no  advice  or  information  as  to  which  side  the  caboose  he 
should  get  off,  or  on  which  side  of  the  train  he  should  walk, 
it  is  difficult  to  say  he  was  negligent  in  not  ascertaining 
which  was  the  safer  way  to  go. 

It  is  not  unreasonable  to  say  that  the  action  of  the  con- 
ductor led,  or  at  least  induced  him  to  take  the  position  of 
peril  where  he  received  the  injury  of  which  he  complains. 
A  passenger  may  rely  upon  the  information  or  suggestion 
given  him  by  the  conductor  of  a  train  on  which  he  is  riding, 
and,  so  far  as  the  conductor  acts  within  the  apparent  scope 
of  his  authority,  the  railroad  company  is  bound  by  his  act 
and  will  be  responsible  accordingly. 

Had  the  conductor,  who  knew  the  passenger  train  was 
due,  advised  the  men  to  walk  on  the  west  side,  which  he 
knew  was  the  safer,  they  would  have  escaped,  and  so,  of 
course,  if  he  had  told  them  to  remain  in  the  caboose,  as  he 
says  he  did,  and  as  the  jury  found  he  did  not. 

But  if  it  be  admitted  that  the  defendant  can  not  be 
charged  with  having  caused  the  plaintiff  to  be  where  he  was 
when  he  received  the  injury,  it  must  be  clear,  that  at  least 
the  plaintiff  was  not  unlawfully  there,  and  that  if,  while  he 
was  there,  he  was  hurt  by  reason  of  any  negligence  of  the 
defendant,  he  may  complain,  provided  he  was  himself  free 
from  contributory  negligence. 

Herein  the  question  as  to  the  speed  of  the  passenger  train 
becomes  important.  If  it  was  greater  than  allowed  by  or- 
dinance the  defendant  was  jorima  facie  negligent,  and  if 
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this  was  the  proximate  cause  of  the  injury  there  would  be 
liability. 

The  questions  of  negligence,  as  presented  by  the  proofs 
herein,  were  for  the  jury,  and  we  are  not  impressed  with  the 
argument  that  the  verdict  is  so  unsupported  by  the  evidence 
as  to  require  the  interference  of  this  court  on  that  ground. 

It  is  complained  that  the  court  erred  in  admitting  proof 
that  the  conductor  made  the  remark  and  gave  the  directions 
in  question  to  the  other  stock  men,  saying  nothing  to  the 
plaintiff. 

These  men  were  all  traveling  the  same  way,  and  the  re- 
mark was  directed  to  all.  It  was  so  understood  and  acted 
upon  by  all.  It  was  in  effect  to  each,  and  the  evidence  was 
competent  as  tending  to  prove  the  averment  of  an  invitation 
or  direction  to  the  plaintiff. 

It  is  objected  that  the  court  permitted  the  plaintiff  to 
offer  in  evidence  an  ordinance  of  the  city  of  Bloomington, 
the  section  read  being  that  set  forth  in  the  third  count.  It 
does  not  appear  from  the  abstract  that  any  particular  objec- 
tion was  pointed  out  at  the  time. 

Assuming  that  an  objection  now  urged  is  valid  it  can  not 
be  made  here  for  the  first  time. 

A  general  objection  made  on  the  trial  will  not  suffice  to 
support  a  special  objection  so  presented  here.  We  do  not, 
however,  perceive  the  force  of  the  objection  urged,  which,  as 
stated  in  the  brief,  is  that  the  ordinance  providing  for  the 
publication  of  the  ordinances  of  the  city,  expressly  provided 
that  they  should  be  published  in  a  book  to  be  styled,  "  The 
Revised  Ordinances  of  the  City  of  Bloomington,"  whereas 
the  book  offered  is  "  Charter,  and  Revised  Ordinances  of  the 
City  of  Bloomington,  Avith  the  Statutes  of  the  State  of 
Illinois  and  Constitutional  Provisions  relating  to  the  City  of 
Bloomington,"  etc. 

Although  the  book  of  ordinances  may  not  have  been 
styled  precisely  as  intended  by  the  publication  ordinance, 
yet  if  it  purported  to  be  published  by  authority  of  the  city 
council,  that  was  enough.     Par.  65,  Ch.  24,  R.  S. 

It  is  urged  that  the  first  instruction  for  plaintiff  is  erro- 
neous in  that  it  singles  out  the  witnesses  for  the  defendant 
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and  suggests  that  they  should  be  discredited  because  they 
are  its  employes.  The  instruction  in  a  general  way  advises 
the  jury  of  tests  to  be  applied  in  considering  the  credit  to 
be  given  to  the  witnesses.  Such  as  their  intelligence,  means 
of  knowledge,  manner  of  testifying,  relationship  to  the  par- 
ties if  any  shown,  feeling,  interest,or  partiality  for  or  against 
either  of  the  parties  so  far  as  may  appear,  and  the  corrobo- 
rating evidence.  We  see  no  valid  objection  to  the  instruc- 
tion, nor  does  it  seem  to  be  misleading  as  suggested  by 
counsel. 

It  is  urged  that  the  court  erred  in  not  giving  the  second 
and  third  refused  instructions  asked  bv  defendant. 

The  second  was  faulty  in  that  it  w^as  unduly  argumenta- 
tive and  that  it  assumed  to  say  that  certain  facts  would  not 
in  law  amount  to  proof  pf  a  "negligent  invitation"  to  the 
plaintiff  to  alight.  The  third  was  faulty  in  requiring  the 
plaintiff  to  show  an  order  or  direction  given  to  him  by  the 
conductor. 

It  is  said  in  the  brief  of  appellant  that  the  si^th  count 
does  not  state  a  good  cause  of  action,  but  no  objection  is 
pointed  out,  and  we  are  not  required  upon  such  suggestion 
to  examine  the  count  in  order  to  ascertain  whether  it  is  suf* 
ficient  to  support  the  judgment. 

It  is  objected  that  the  court  refused  to  submit  certain 
special  interrogatories  to  the  jury.  Those  so  refused  were 
as  to  evidentiary  and  not  as  to  ultimate  facts. 

There  was  no  error  herein. 

No  other  points  are  made  by  the  brief.  The  judgment 
will  be  affirmed. 


Wabash  Railway  Company  v.  H.  H,  Crews. 

1.  Attorney  Fees— 7n  Cases  Against  Railroad  Companies. — In  an 
action  afi^ainst  a  railroad  company  where  the  statutory  ground  of  a 
failure  to  fence  at  a  point  where  a  fence  was  required  is  not  sustained 
by  the  proof,  the  allowance  of  an  attorney  fee  is  without  warrant. 

2.  Railroad  Companies — Negligence  in  Constructing  Fences. — ^It  is 
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negligence  on  the  part  of  a  raihoad  company,  in  fencing  its  right  of  way 
to  construct  a  eiU  de  sac,  or  trap  into  which  animals  are  liable  to  wan- 
der, and  if  an  injury  occurs  by  reason  thereof,  the  company  is  liable. 

Aetion  for  Injarlni:  Domestie  Animals.— Appeal  from  the  Circuit 
Court  of  Scott  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1895.  Afi^med.  Opinion  filed  June 
24,  1896. 

Jas.  a.  Wabekn,  attorney  for  appellant. 
J.  M.  RioGs,  attorney  for  appellee. 

Mb.  Justicb  Pleasants,  delivered  the  opinion  of  the 
Court. 

This  case  was  commenced  before  a  justice  of  the  peace,  by 
the  appellee  against  the  appellant,  to  recover  damages  caused 
by  an  injury  to  a  colt  belonging  to  the  appellee  by  the  train 
of  appellant.  The  case  was  removed  by  appeal  to  the  Cir- 
cuit Court,  where  the  appellee  recovered  a  j.udgment  for  $65, 
which  included  $30  for  attorney  fee.  By  further  appeal 
the  record  is  brought  to  this  court,  where  the  appellee  has 
remitted  $30,  leaving  a  judgment  for  the  residue,  $35,  which 
is  within  the  range  of  the  evidence  as  to  the  value  of  the 
animal  in  question.  It  had  to  be  killed  because  of  its  injury 
and  was  wholly  lost  to  the  appellee. 

There  were  no  written  pleadings,  and  if,  on  the  case  made 
by  the  proof,  the  appellee  could  recover  either  upon  statu- 
tory or  common  law  grounds  he  may  insist  upon  the  af- 
firmance of  the  judgment  if  no  errors  of  law  were  committed 
by  the  trial  court. 

The  brief  of  appellant  urges  merely  that  upon  the  evi- 
dence there  was  no  right  of  recovery  and  that  the  court 
should  have  so  instructed  the  jury,  and  that  the  motion  for 
new  trial  should  have  been  granted. 

The  statutory  ground  of  a  failure  to  fence  at  a  point 
where  a  fence  was  required  is  not  sustained  by  the  proof, 
and  so  much  of  the  verdict  as  included  an  allowance  for  the 
attorney  fee  of  the  plaintifif,  which  is  dependent  upon  the 
statute,  was,  of  course,  without  warrant. 
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Hence  the  court  should  have  granted  a  new  trial  for  this 
cause  or  should  have  required  the  remission  of  such  amount. 
Not  to  do  so  was  error,  but  the  error  is  obviated  by  the 
remittitur  which  has  been  entered  here. 

It  remains  only  to  inquire  whether  the  proof  shows  lia- 
bility upon  the  grounds  recognized  at  common  law. 

It  appears  that  a  cul  de  sacy  several  hundred  feet  in  length, 
was  formed  by  fences  of  the  appellant  on  both  sides  of  its 
road,  open  at  the  east  end  and  closed  at  the  west  by  a  cattle 
guard. 

The  evidence  tends  to  show  that  the  animal  passed  from 
the  open  space  about  the  station  limits  into  this  place,  and 
was  overtaken  at  a  point  at  or  near  the  cattle  guard  and 
received  the  injury  complained  of. 

It  is  a  fair  inference  that  but  for  this  condition  of  the 
fences  the  animal  would  have  escaped. 

It  is  negligence  on  the  part  of  a  railroad  company  to  con- 
struct such  a  trap  into  which  animals  are  liable  to  wander, 
and  if  an  injury  occurs  by  reason  thereof  the  company 
should  be  held  responsible. 

The  judgment  will  be  afSrmed  for  $35. 

The  costs  of  this  appeal  will  be  equally  divided.    Affirmed. 


Terre  Haute  &  Ind.  B.  B.  Co.  y.  8.  0.  McGnllongh. 

1.  "RAiLBOASiS— Exempt  from  Fencing  Track-Convenience  of  the 
Puiblic. — The  convenience  of  the  public  may  exempt  a  railroad  company 
from  the  duty  of  constructing  and  maintaining  fences  and  cattle  guards 
upon  and  along  portions  of  its  track  within  station  or  depot  grounds, 
though  not  expressly  excepted  by  the  statute,  but  the  duty  to  inclose  its 
track  to  the  limits  of  such  grounds,  remains  unaffected. 

2.  Attorney  Fees— /n  the  Appellate  Court— How  DeterminecL^The 
value  of  the  services  of  an  attorney  for  the  appellee  in  the  Appellate 
Court,  can  not  be  ascertained  and  determined  in  that  court.  The  remedy 
is  by  independent  action  in  a  court  of  original  jurisdiction. 

Trespass  on  the  Case,  for  killing  domestic  animals.  Appeal  from  the 
County  Court  of  DeWitt  County;  the  Hon.  George  K.  Ingham,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1805.  Affirmed. 
Opinion  filed  June  24,  1896. 
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MooEE  &  Warner,  attorneys  for  appellant;  T.  J.  Golden, 
of  coansel. 

Wm.  Monson,  attorney  for  appellee. 

Opinion  per  Curiam. 

A  train  of  the  appellant  company  ran  upon  and  killed 
certain  cattle  belonging  to  the  appellee.  Judgment  was 
rendered  against  it  for  their  value  and  for  attorney's  fees, 
from  which  this  appeal. 

The  cattle  came  upon  the  track  of  the  railroad  at  a  public 
road  crossing,  which  was  not  provided  with  cattle  guards. 

The  company  maintained  a  switch  there  and  stopped  its 
trains  when  signaled  to  do  so.  There  was  there  a  grain 
elevator,  stock  pens,  blacksmith  shop,  dwelling  house  and 
some  corn  -  pens,  constituting  a  small  village,  not  incorpo- 
rated, called  Tabor. 

The  defense  sought  to  be  made  was,  the  convenience  of 
the  public  demanded  the  track  of  the  railroad  and  switch  in 
the  village  should  hot  be  fenced. 

The  county^  judge,  before  whom  the  case  was  tried  with- 
out a  jury,  held  the  evidence  did  not  support  the  defense. 
We  are  unable  to  say  such  finding  was  manifestly  against 
the  weight  of   the  evidence. 

Aside  from  this  the  liability  of  the  company  clearly 
appeared. 

The  company  maintained  a  fence  running  south  along  the 
east  side  of  the  right  of  way  from  the  highway  crossing, 
and  along  the  west  side  of  its  right  of  way  from  the  south 
end  of  the  switch.  But  these  fences  were  not  connected  by 
wing  fences  and  a  cattle  guard  at  the  southern  limit  of  that 
portion  of  the  road  which,  the  company  claims,  should  be 
regarded  as  within  the  station  or  depot  grounds  of  Tabor. 

After  coming  upon  the  track  the  cattle  passed  south  upon 
it,  beyond  the  limits  of  the  station  ground,  and  were  struck 
at  a  point  where,  confessedly,  the  law  required  the  road 
should  be  inclosed. 

The  convenience  of  the  public  may  exempt  a  railroad 
company  from  the  duty  of  constructing  and  maintaining 
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fences  and  cattle  guards  upon  and  along  portions  of  its  track 
within  station  or  depot  grounds,  though  not  expressly  ex- 
cepted by  the  statute,  but  the  duty  to  inclose  its  track  to 
the  limits  of  such  grounds,  remains  unaffected.  A.,  T.  &  S. 
F.  K.  K.  (3o.  V.  Elder,  149  111.  173. 

Had  the  appellant's  road  been  fenced  and  a  suitable  cat- 
tle guard  placed  at  the  south  end  of  the  grounds  here 
claimed  to  be  depot  or  station  grounds,  the  cattle  could  not 
have  followed  the  track  of  the  railroad  from  such  grounds 
to  the  point  where  they  were  run  upon  by  the  train. 

The  value  of  the  services  of  an  attorney  for  the  appellee 
in  this  court,  can  not  be  ascertained  and  determined  in  this 
court. 

The  remedy  is  by  independent  action  in  a  court  of  origi- 
nal jurisdiction.  L.  E.  &  W.  R.  R.  Co.  v.  Beam,  60  111.  App. 
68.    Judgment  aiBrmed. 


William  Claypool  v.  Allie  E.  GlaypooL 

1.  Slander— jE?yidencc  of— Subsequent  Acts  of  Adultery, — ^Under  a 
plea  of  justification,  evidence  tending  to  prove  acts  of  adultery  subse- 
quent to  the  speaking  of  the  words  and  after  the  commencement  of  the 
suit,  is  competent,  but  such  plea  can  not  be  supported  by  proof  alone  of 
acts  occurring  subsequently  ,to  the  act  imputed  by  the  slanderous 
words. 

2.  Adultery — How  Proven. — Adultery  may  be  proven  by  circum- 
stances from  which  it  may  be  readily  inferred. 

8.  EvroENCE— Decree* — When  Not  Competent, — In  an  action  of  slan- 
der, a  decree  of  divorce  granted  to  the  plaintiff  from  her  first  husband 
is  not  competent  as  evi<Ience  against  the  defendant,  he  not  being  a  party 
to  it,  or  liound  by  its  recitals  or  findings. 

Trespass  on  the  Case,  for  slander.  Appeal  from  the  Curcuit  Court  of 
Menard  Coimty;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1895.  Reversed  and  remanded. 
Opinion  filed  June  24,  1896. 

T.  W.  McNkely  and  Blane  &  Blane,  attorneys  for  ap- 
pellant. 

The  statute  in  this  State  provides  that  "  the  offense  of 
adultery  sliall  be  sufficiently  proved  by  circumstances  which 
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raise  the  presumption  of  cohabitation  and  unlawful  inti- 
macy."    R  8.  111.  1893,  Chap.  38,  Sec.  12. 

Acts  prior  and  also  subsequent  to  the  act  charged  in 
an  indictment  when  indicating  a  continuous  illicit  inter- 
course are  admissible  in  evidence  to  show  the  relation  and 
mutual  disposition  of  the  parties.  State  v.  Withara,  72  Me. 
531;  State  v.  Williams,  76  Me.  480;  People  v.  Hendrickson, 
58  Mich.  525. 

Such  evidence  is  admissible  without  regard  to  the  suffi- 
ciency of  the  other  evidence  to  authorize  a  conviction. 
Cross  V.  State,  78  Ala.  430. 

Evidence  that  the  defendant  and  the  pa/rticeps  cri/minis 
were  out  riding  together  after  the  prosecution  began  was 
held  admissible  as  tending  to  show  adulterous  association. 
State  V.  Stubbs  (N.  C),  13  S.  E.  Rep.  90. 

Facts  tending  to  show  adultery  subsequent  to  the  adul- 
terous acts  are  admissible  or  not  as  a  connection  is  estab- 
lished or  not  between  the  earlier  or  later  transactions. 
Lawson  v.  State,  20  Ala.  65;  Asabrooks  v.  State,  52  Ala. 
24. 

Evidence  of  adultery  with  the  same  party  subsequent  to 
the  fihdino:  of  an  indictment  is  admissible  '*  to  corroborate 
facts  proven  to  have  taken  place  before."  2  Wharton  on 
Criminal  Law,  §  2663. 

In  a  case  which  had  been  temporarily  suspended  during  its 
trial,  for  want  of  sufficient  evidence  of  adultery,  being  re- 
sumed, proof  that  during  the  progress  of  the  suit  the  alleged 
particeps  criminis  had  frequently  visited  the  defendant 
alone,  remaining  late  at  night,  was  received  as  sufficiently 
strengthening  the  former  ))roof  to  justify  the  sentence  of 
divorce.     2  Bishop  on  Marriage  and  Divorce,  625. 

Evidence  of  prior  and  subsequent  acts  is  admissible. 
State  V.  Bridgman,  49  Vt.  202. 

Acts  of  adultery  near  the  time  alleged,  competent  in  sup- 
port of  an  indictment.     Com.  v.  Nichols,  114  Mass.  285. 

Evidence  of  subsequent  acts  is  admissible  to  explain  the 
relations  of  parties  and  in  explanation  of  other  acts  of  like 
nature  within  the  time  covered  by  the  charge.  Cole  v. 
State,  6  Baxter  (Tenn.),  239. 
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Anterior  and  subsequent  acts  of  adultery  may  be  proven 
in  corroboration  of  acts  charged.     State  v.  Way,  5  Neb.  283. 

H.  "W.  Masters  and  Chas.  Nusbaum,  attorneys  for  ap- 
pellee. 

When  the  evidence  introduced  by  either  party  may  be  said 
to  be  sufficient  to  fully  sustain  a  finding  in  his  favor  after 
two  trials  in  the  court  below,  this  court  will  not  interfere  on 
the  ground  that  the  finding  is  against  the  weight  of  the 
evidence.    Barrett  v.  Guthrie,  17  Brad.  352. 

The  appellee  contended  the  court  was  right  in  rejecting 
the  evidence  of  subsequent  acts,  etc. 

"  It  would  be  dangerous  in  the  extreme  to  allow  such 
proof.  The  charge  made  was  well  calculated  to  stimulate 
assaults  upon  the  virtue  of  a  young  woman,  however  inno- 
cent she  might  be  in  deportment,  and  then  it  would  become 
the  interest  of  the  defendant  to  conspire  to  bring  about  the 
result  which  he  imputed.  No  authority  is  produced  in  sup- 
port of  this  attempt,  and  policy  forbids  the  allowance  of 
such  testimony."    Beggarly  v.  Craft,  31  Ga.,  page  309. 

On  a  motion  for  a  new  trial  for  excessive  damages,  the 
damages  must  not  only  be  more  than  the  court  would  have 
awarded  if  it  had  tried  the  case,  but  they  must,  especiaQy  in 
actions  of  defamation,  so  greatly  and  grossly  exceed  what 
would  be  adequate  in  the  judgment  of  the  court,  that  they 
can  not  be  reasonably  accounted  for,  except  on  the  theory 
that  they  were  awarded  under  the  influence  of  passion — of 
excited  feeling  rather  than  of  sober  judgment.  The  dam- 
ages must  be  so  exorbitant  as  to  shock  the  sense  of  the  court, 
and  satisfy  it  after  making  a  just  allowance  for  differences 
of  opinion  among  fair-minded  men.  Newell  on  Libel  and 
Slander,  Sec.  87,  911. 

The  amount  of  damages  is  always  the  subject  for  the  ex- 
ercise of  the  sound  discretion  of  the  jury.  A  verdict  will 
not  be  set  aside  unless  the  case  be  such  as  to  furnish  evidence 
of  prejudice,  partiality  or  corruption  on  the  part  of  the  jury, 
Blakeman  v.  Blakeman,  31  Minn.  396. 

The  jury  is  the  tribunal  provided  by  law  to  fix  the  dam- 
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ages  in  such  cases  as  this,  and  unless  the  amount  is  so  large 
as  of  itself  to  indicate  passion  on  the  part  of  the  jury,  the 
courts  will  not  interfere.  Hintz  v.  Graupner,  37  App.  517; 
111.  Central  R.  R.  Co.  v.  Simmons,  38  111.  242. 

A  verdict  in  a  case  of  tort  will  not  be  disturbed  on  the 
ground  of  its  being  excessive  unless  it  seems  probable  from 
the  amount  that  the  jury  acted  under  the  influence  of 
prejudice  and. passion.  Chicago  E.  R.  Co.  v.  McKean,  40 
III.  419;  0.,  B.  &  Q.  R.  R.  Co.  v.  Parks,  18  111.  460. 

Opinion  pkb  Curiam. 

The  action  was  slander  brought  by  appellee.  The  charge 
in  the  declaration  was  the  appellant  had  repeatedly  said  the 
appellee  was  a  whore.  The  appellant  filed  pleas  of  justifi- 
cation, wherein  it  was  averred  the  appellee,  before  the  speak- 
ing of  the  words  set  out  in  the  declaration,  had  committed 
adultery  with  A.  N.  Melton,  John  Tackelson  and  John 
Stanley.  ' 

The  case  was  submitted  to  a  jury  and  a  verdict  returned 
in  favor  of  appellee  in  the  sum  of  $4,000. 

Remittitur  in  the  sum  of  $1,000  was  entered — motion  for 
new  trial  overruled  and  judgment  rendered  against  the 
appellant  in  the  sum  of  $3,000,  to  reverse  which  he  has  per- 
fected this  appeal. 

Appellee  became  the  wife  of  Edward  Claypool  (son  of  the 
appellant),  in  the  month  of  July,  1889. 

At  that  time  she  resided  in  Delevan,  Illinois,  but  imme- 
diately after  the  marriage  she  and  her  husband  made  their 
home  for  a  few  months  in  the  family  of  appellant  in  Menard 
county,  Illinois,  and  then  moved  into  an  old  house  upon 
appellant's  farm.  Soon  after,  appellant  built  a  new  house 
for  them  on  his  farm,  and  they  lived  in  it  until  their  separa- 
tion, which  occurred  October  30,  1893. 

The  immediate  cause  of  their  separation  was  the  belief 
entertained  by  the  husband  that  appellee  was  guilty  of 
illicit  sexual  intercourse  with  Melton,  and  the  appellant, 
during  the  course  of  their  family  troubles,  spoke  the  words 
set  forth  in  the  declaration. 

Vol.  LXV  29 
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We  have  carefully  read  and  considered  the  testimony. 

Unless  the  jury  were  warranted  in  disbelieving  the  posi- 
tive testimony  of  one  witness  supported  by  much  corrobora- 
ting testimony  they  should  have  found  appellee  guilty  of 
adultery  with  John  Stanley. 

Circumstantial  evidence  was  produced  tending  so  strongly 
to  establish  the  charge  she  had  committed  adultery  with 
Melton  after  her  marriage  with  appellant's  son  that  we 
would  without  hesitation  alBrm  a  verdict  of  the  jury  to  that 
eflfect. 

Like  testimony,  little  if  any  less  convincing  in  character 
and  weight,  that  she  had  sustained  adulterous  relations  with 
Tackelson  was  introduced. 

Other  competent  testimony  confirmatorj'-  of  the  truth  of 
the  charges  of  her  guilt  with  Melton  and  Tackelson  was 
offered  in  behalf  of  appellant,  but  ruled  inadmissible  by  the 
court. 

The  appellee  and  her  husband  separated  October  30, 1893. 

She  began  this  action  in  slander  in  Februar}'',  1894,  and 
soon  after  left  her  home  on  appellant's  farm  and  removal 
to  Greenview  in  the  same  county. 

One  C.  P.  Thompson  testified  to  circumstances  which 
occurred  before  the  separation  in  1893,  from  which  an  infer- 
ence she  was  sustaining  guilty  relations  with  Melton  readily 
arose. 

Counsel  for  appellant  then  propounded  a  number  of  ques- 
tions to  the  witness  but  the  counsel  for  appellee  objected  to 
the  witness  answering  them  and  the  court  sustained  the 
objections. 

Among  such  questions  were  the  following : 

Q.  I  will  ask  you  if  a  month  or  two  after  plaintiff  moved 
to  Greenview  that  sum^ier  you  saw  A.  N.  Melton  gp  to  the 
evening  train  and  get  on  the  platform  as  though  he  was 
going  away  on  the  train  and  then  get  off  of  the  train  on 
the  other  side  and  go  up  through  town  to  the  plaintiff's 
house ! 

Q.  After  the  beginning  of  this  suit,  in  February,  1804, 
do  you  know  anything  about  Melton  frequenting  plaintiff^s 
house  ? 
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Q.  I  will  ask  you  to  state  if,  at  any  time  after  beginning 
of  this  suit,  in  February,  1894,  you  knew  of  any  act  of 
adultery  having  been  committed  between  this  plaintiff  and 
A.  N.  Melton, 

Ida  M.  Osterberg,  a  witness  introduced  by  appellant,  tes- 
tified she  lived  in  Greenview  and  directly  across  the  street 
from  appellee,  and  that  she  knew  Melton. 

She  was  asked  to  state  whether  she  had  seen  Melton  go 
to  appellee^s  house  and  remain  there  after  night  and  also 
whether  Melton  had  not  visited  appellee  at  her  home  sev- 
eral times  each  week.  The  appellee  objected  to  each  of  such 
questions  and  the  court  sustained  the  objection. 

Mrs.  Ed.  Callaway  was  asked  to  state  whether,  since 
March,  1804,  she  had  seen  any  acts  of  intimacy  between 
plaintiff  and  Melton,  but  the  court  refused,  upon  the  objec- 
tion of  appellee,  to  permit  the  witness  to  answer. 

Counsel  for  appellant  propounded  following  questions  to 

Melton : 
Q.    I  will  ask  you  if,  after  this  suit  began,  you  did  not  go 

to  her  house  the  next  night  after  this  suit  was  instituted 

and  stay  all  night  ? 

Plaintiff  objected  to  the  question;  the  court  sustained  the 
objection  and  defendant  excepted. 

Q.  I  will  ask  you  if  you  were  not  there  a  number  of 
times  from  that  or  after  this  suit  commenced,  and  stayed 
all  night  at  her  house? 

Same  objection  by  plaintiff;  sustained  by  the  court  and 
exception  taken. 

Q.  I  will  ask  you  if  you  did  not,  soon  after  this  suit  was 
brought,  after  she  moved  to  Greenview,  get  on  the  cars 
going  in  the  direction  of  Mason  City,  thei*e,  at  Greenview, 
at  night,  and  after  the  cars  had  started,  get  off  at  the  south 
side  of  the  car,  go  up  between  some  other  cars  and  go  up  to 
her  house  ? 

Plaintiff  objected  to  the  question;  the  court  sustained  the 
objection  and  defendant  excepted. 

Appellant  offered  to  prove  by  the  testimony  of  Walter 
Key  that  Tackelson,  soon  after  the  commencement  of  the 
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suit  on  the  24th  day  of  February,  1894,  went  to  appellee's 
house  between  eight  and  nine  o'clock  in  the  evening  and 
remained  in  the  house  until  about  one  o'clock  at  night,  and 
that  the  witness  saw  Tackelson  come  from  appellee's  house 
about  midnight  about  the  first  day  of  March,  1894;  that 
on  the  first  of  these  occasions  there  was  a  light  in  the  house 
when  Tackelson  went  in  but  it  was  extinguished  soon  after; 
but  the  court,  upon  the  objection  of  the  appellee,  ruled  the 
testimony  was  incompetent  and  rejected  it. 

Joshua  Donaldson,  witness  for  appellant,  testified  he  was 
at  appellee's  house  about  the  first  of  March,  1894,  but  the 
court  refused,  upon  the  objection  of  the  appellee,  to  allow  the 
witness  to  state  who  was  at  the  house;  whether  Tackelson 
was  there;  what  time  of  night  he  saw  Tackelson  there,  if 
he  saw  him  at  all;  whether  Tackelson's  horse  was  in  the  shed 
or  barn  at  the  place  where  appellee  was  living;  whether  the 
horse  was  saddled  or  not;  whether  he  saw  Tackelson  come 
to  the  shed  or  barn  and  get  a  horse,  and  if  so  where  he  came 
from. 

The  ground  of  appellee's  objections  to  all  these  questions, 
and  of  the  action  of  the  court  in  sustaining  them,  and  hold- 
ing the  testimony  inadmissible  was,  that  it  was  not  compe- 
tent to  prove  acts  of  undue  familiarity  or  even  of  adultery 
after  the  speaking  of  the  words  and  after  the  beginning  of 
the  suit. 

In  this  we  think  the  court  erred. 

It  would  not,  of  course,  be  competent  for  a  defendant  to 
support  a  plea  of  justification  by  proof  alone  of  acts  occur- 
ring subsequently  to  the  act  imputed  by  the  slanderous 
words. 

Adultery  may,  however,  be  proven  by  proof  of  circum- 
stance from  which  guilt  may  be  readily  inferred  by  a  jury. 
Amer.  &  Eng.  Ency.  of  Law,  2d  Ed.,  Vol.  1,  p.  752,  and  author- 
ities cited  in  note  8. 

When  proof  has  been  introduced  designed  to  establish  the 
guilt  of  certain  parties  of  the  charge  of  adultery  within  a 
certain  period  of  time,  and  which  tends  to  establish  the  same, 
then  we  think  it  is  competent  to  introduce  proof  of  subse- 
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quent  acts  of  undue  and  improper  intimacy,  or  of  sexual 
intercourse  between  the  same  parties,  as  being  explanatory 
of  the  criminating  circumstances  shown  to  have  occurred 
within  the  period  of  time  in  question  and  as  characterizing 
such  circumstances.  Amer.  &  Eng.  Ency.  of  Law,  2d  Ed., 
Vol.  1,  page  753,  and  note  8,  and  p.  754,  and  authorities 
cited  in  note  6. 

There  is  some  conflict  of  authorities  upon  the  point,  but 
we  think  the  current  is  as  we  have  stated.  We  accept  and 
approve  it  as  the  proper  rule  at  any  event. 

The  decree  of  divorce  granted  appellee  from  her  first  hus- 
band, John  Fleming,  was  not  competent  as  evidence  against 
the  appellant.  He  was  not  party  to  it  or  bound  by  its 
recitals  or  findings. 

The  decree  was  offered  in  evidence  over  the  objection  of 
the  appellant  and  held  by  the  court  to  be  competent. 

It  was  not  read  to  the  jury  but  the  court  announced  it 
was  considered  to  be  in  evidence  and  counsel  for  appellee 
referred  to  it  in  the  arguments  and  commented  upon  its  con- 
tents. 

This  was  error.  For  the  reasons  indicated  the  judgment 
is  reversed  and  the  cause  remanded. 


Emma  X.  Athey  et  al.  t.  Edward  Hunter  et  al. 

1.  Limitations — Fraudulent  ConGeaXment—lt  is  not  essential  that 
the  acts  constituting  a  fraudulent  conce-alment  should  be  subsequent  to 
the  accruing  of  the  cause  of  action.  They  may  be  either  coincident 
with  or  prior  to  it,  and  not  be  other  than  that  which  caused  the  injury 
itself. 

2.  Demurrer — Oeneral  or  Special,— Detects  in  a  pleading  consisting 
of  mere  matters  of  form  can  not  be  reached  by  a  general  demurrer. 

Trespass,  for  burning  a  building.  Appeal  from  the  Circuit  Court  of 
Ed^r  County;  the  Hon.  Ferdinand  Book  Walter,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1895.  Reversed  and  remanded. 
Opinion  tiled  June  29,  1896. 
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Statement  of  the  Case. 

The  action  was  trespass  by  appellants. 

The  declaration  averred  the  appellees  with  force  and  vio- 
lence broke  and  entered  a  dwelling  house  belonging  to  the 
plaintiffs  and  set  fire  to  combustibles  therein  with  the  pur- 
pose the  fire  should  communicate  to  the  building,  and  that 
it  did  so  communicate,  and  the  house  was  consumed  and 
destroyed  by  the  fire. 

The  appellees  pleaded  the  bar  of  the  statute  of  limitations 
to  which  appellants  replied  as  follows : 

"  And  the  plaintiffs,  for  a  replication  unto  the  plea  of  the 
defendants  by  them  last  above  pleaded,  say  that  the  plaint- 
iffs, by  reason  of  anything  in  that  plea  alleged,  ought  not 
to  be  barred  from  having  their  aforesaid  action;  because 
they  say  that  they,  the  plaintiffs,  had  no  means  of  knowing 
and  did  not  know  that  said  cause  of  action  had  accrued  until 
within  five  years  last  past,  to  wit,  until  January  1,  1894, 
and  did  not  know  that  said  building,  etc.,  had  been  burned 
and  destroyed  either  by  the  act  of  the  defendants  or  by  the 
act  of  any  other  person  whatsoever  until  within  five  years 
last  past,  to  wit,  until  January  1, 1894.  And  said  plaintiffs 
aver  that  said  cause  of  action  remained  so  concealed  from  * 
them,  the  said  plaintiffs,  until  the  first  day  of  January,  1894; 
and  they  further  aver  that  from  and  after  the  burning  of 
the  said  premises,  they,  the  said  plaintiffs,  made  many  in- 
quiries as  to  the  cause  of  the  burning  of  the  said  premises, 
and  used  all  due  diligence  and  pursued  all  means  within 
their  power  to  ascertain  the  cause  of  the  burning  and 
destruction  of  said  premises,  but  were  until  within  five 
years  last  past  wholly  unable  to  ascertain  the  fact  that  such 
premises  were  burned  and  destroyed  by  the  hands  or  through 
the  negligence  either  of  the  defendants  or  of  any  person  or 
persons  whatsoever. 

And  the  plaintiffs  aver  that  before  and  at  the  time  of  and 
after  the  burning  and  destruction  of  said  premises  by  the 
defendants  as  aforesaid,  that  the  said  defendants,  for  the 
purpose  of  fraudulently  concealing  said  action,  went  to  and 
upon  said  premises,  and  came  off  and  away  from  said  prem- 
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ises  in  a  secret  and  stealthy  manner,  and  used  divers  pre- 
cautions in  hiding  and  secreting  themselves  until  they  had 
reached  a  ^considerable  distance  from  said  premises. 

And  the  plaintiffs  further  aver  that  both  at  the  time  of 
and  after  the  burning  and  destruction  of  said  premises,  that 
the  manner  and  cause  of  such  burning  and  destruction  was 
known  only  to  the  defendants,  and  to  no  other  person  or 
persons  whatsoever,  and  that  thev,  the  said  plaintiffs,  had 
no  means  of  knowing  the  cause  or  manner  of  the  burning 
of  the  said  premises,  except  the  same  was  revealed  by  the 
said  defendants,  until  within  the  space  of  five  years  last 
past. 

The  plaintiffs  further  aver  that  after  the  committing  of 
the  grievances  here  complained  of  by  the  defendants,  the 
said  defendants  were  frequently  asked  by  the  plaintiffs 
whether  they  had  any  knowledge  of  the  cause  and  manner 
of  the  burning  of  the  said  premises,  etc.,  and  that  the  said 
defendants  then  and  there  ahvays  informed  the  plaintiffs 
up  to  within  the  space  of  five  years  last  past,  that  they,  the 
defendants,  had  no  knowledge  as  to  the  cause  and  manner  of 
the  burning  and  destruction  of  the  same;  and  by  so  doing 
and  there  by  such  other  acts  herein  above  stated,  fraudu- 
lently concealed  from  the  plaintiffs  this  their  cause  of  action; 
and  by  such  denials  and  by  such  other  acts  herein  above 
stated  the  said  defendants  hindered  and  prevented  the 
plaintiffs  from  obtaining  any  knowledge  of  the  cause  and 
manner  of  the  burning  and  destruction  of  said  buildings  and 
premises,  and  from  obtaining  any  knowledge  whatsoever  of 
this  their  cause  of  action  against  the  defendants  until 
within  five  years  last  past,  wherefore,"  etc. 

The  court  sustained  a  general  demurrer  to  the  replica- 
tion; the  plaintiffs  abided  their  pleading  and  judgment  was 
entered  for  the  defendants  and  against  the  plaintiffs  for 
costs,  and  plaintiffs  appealed  to  this  court. 

DuNDAS  &  O'Hair,  attorneys  for  appellants. 
A  fraudulent  concealment  may  consist  in  the  fraud  com- 
mitted with,  or  constituting  the  cause  of  action,  or  it  may 
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consist  in  acts  subsequent,  designed  to  conceal  a  cause  of 
action  originating  without  fraud.  Bartalott  v.  The  Inter- 
tional  Bank,  14  111.  App.  159;  May  v.  Cutting,  20  N.  H. 
187;  Cowman  v.  Sanborn,  18  N.  H.  205;  Wood  v.  Carpen- 
ter, 101  U.  S.  135;  Boyd  v.  Boyd,  27  Ind.  429;  CampbijU  v. 
Vining,  23  lU.  473. 

H.  S.  Tanner  and  J.  E.  Dyas,  attorneys  for  appellees. 

The  question  presented  in  this  case  is  as  to  the  meaning 
of  the  term  ''fraudulently  conceals  the  cause  of  such 
action,"  etc.,  as  contained  in  Sec.  22,  Ch.  83,  Vol.  2,  S.  &  C. 
Stat.  The  allegations  of  the  replication  on  the  subject  of 
fraudulent  conceahnent  are,  substantially,  that  defendants 
went  secretly  on  the  premises;  that  they  committed  the  act 
in  a  secret  manner;  that  they  withdrew  from  the  premises 
for  the  purpose  of  avoiding  discovery,  in  a  hasty  and  secret 
manner;  and  that  they  afterward,  when  asked  by  the 
plaintiffs,  denied  all  knowledge. 

Appellees  contended  that  these  allegations  constitute  a 
fraudulent  concealment  of  the  cause  of  action. 

The  fraud  must  be  produced  by  affirmative  acts;  mere 
silence  or  concealment  will  not  check  the  operation  of  the 
statute.  Means  v.  Jenkins,  18  111.  App.  41;  13  Am.  and 
Eng.  Ency.  729;  Wood  v.  Williams,  142  111.  269. 

Secrecy  is  not  of  itself  evidence  of  fraud.  Sternbach  v. 
Leopold,  50  111.  App.  476. 

Persons  relying  upon  exceptions  in  a  general  statute 
must  clearly  show  that  their  case  is  within  them.  Wood 
V.  Williams,  142  111.  269. 

The  fraudulent  concealment  must  be  of  the  cause  of  action. 
The  cause  of  action  declared  on  in  this  case  was  the  burning 
of  the  house,  of  which  the  plaintiflfs  knew  at  the  time;  the 
only  concealment  claimed  was  as  to  the  persons  who  com- 
mitted the  alleged  offense. 

A  cause  for  action  is  defined  to  be  matter  for  which  an 
action  may  be  brought.  A  cause  of  action  is  said  to  accrue 
to  any  person  when  that  person  first  comes  to  a  right  to 
bring  an  action.     1  Bouvier  L.  D.  247. 

When  a  building  is  set  on  fire  the  statute  runs  from  the 
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time  of  the  injury,  and  not  from  the  discovery  of  the  doer. 
Gale  V.  McDaniel,  72  Cal.  334. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

Sec.  22,  Chap.  83,  R  S., entitled  Limitation,  provides :  "  If  a 
person  liable  to  an  action  fraadulently  conceals  the  cause 
of  such  action  from  the  knowledge  of  the  person  entitled 
thereto,  the  action  may  be  commenced  at  anj'  time  within 
five  years  after  the  person  entitled  to  bring  the  same  dis- 
covers that  he  has  such  cause  of  action,  and  not  afterward." 

The  cause  of  action  was  not  the  destruction  of  the  build- 
ing by  the  fire,  and  the  consequent  injury  and  damage  to  the 
owners,  but  the  tort,  crime,  or  wrongful  act  by  which,  as  it  is 
alleged,  the  fire  was  communicated  to  the  building. 

In  the  absence  of  such  wrongful  act  no  cause  of  action 
existed,  no  matter  how  great  the  loss  or  damage  occasioned 
by  the  fire. 

The  replication  avers  the  plaintiffs  did  not  know  until 
within  five  years  last  past,  etc.,  that  the  fire  was  occasioned 
by  an  intentional  act,  tort  or  crime. 

Consequently  they  were  without  knowledge  that  a  cause 
of  action  existed. 

If  the  defendants  fraudulently  concealed  from  the  knowl- 
edge of  the  plaintiffs  the  fact  that  the  fire  was  purposely 
communicated  to  the  building,  the  statute  of  limitations, 
because  of  the  saving  provisions  of  section  22  thereof,  did 
not  begin  to  run  until  the  plaintiffs  discovered  such  to  be 
the  fa€t. 

The  replication  avers  the  defendants  at  the  time  of  the 
fire,  for  the  purpose  of  concealing  the  cause  of  action,  went 
to  and  upon  the  premises,  and  came  away  therefrom  in  a 
secret  and  stealthy  manner,  and  used  divers  precautions  in 
hiding  and  secreting  themselves  until  they  had  reached  a 
considerable  distance,  etc. 

If  these  alleged  acts  were  for  the  mere  purpose  of  pre- 
venting identification  of  the  persons  who  burned  the  build- 
ing, they  would  offer  no  reason  for  interfering  with  the 
operation  of  the  statute;  but  if  they  were  for  the  purpose 
also  of  concealing  the  fact  that  fire  was  purjiosely  com- 
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municated  to  the  building,  then  the  effect  was  to  conceal 
the  cause  of  action,  and  thereby  stay  the  running  of  the 
statute.  The  replication  avers  the  purpose  was  to  conceal 
the  cause  of  action;  and  while  it  may  in  that  respect  be  sub- 
ject to  the  criticism  that  it  pleads  a  conclusion  of  law,  yet 
the  facts  upon  which  the  conclusion  rests  are  set  out,  and 
no  such  specific  objection  was  made,  the  demurrer  being 
general. 

It  was  well  said  in  Bartalott  v.  The  International  Bank,  14 
111.  App.  163,  upon  the  authority  of  adjudged  cases  there 
cited: 

^^  It  is  not  essential  the  acts  constituting  the  fraudulent  con- 
cealment should  be  subsequent  to  the  accruing  of  the  cause 
of  action.  They  may  be  coincident  with  or  prior  to  it,  pro- 
vided there  is  a  relation  of  design  and  its  consummation." 

Mr.  Justice  Miller,  in  Bailey  v.  Glover,  21  Wall  (U.  S.) 
342,  said :  "  To  hold  that  *  *  *  by  committing  a  fraud 
in  a  manner  that  it  concealed  itself  until  such  time  as  the 
party  committing  it  could  plead  the  statute  of  limitations  to 
protect  it,  is  to  make  the  law  which  was  designed  to  prevent 
fraud  the  means  by  which  it  is  made  successful." 

The  Supreme  Court  of  New  Hampshire,  in  Queenly  v. 
Blacklj^  63  N.  H.  77,  held  the  fraud  by  which  a  cause  of 
action  is  concealed  need  not  be  other  than  that  which  caused 
the  original  injury;  also  Way  v.  Cutting,  8  N.  H.  187,  is  to 
same  effect. 

The  replication  avers  the  exercise  of  diligence  upon  the 
part  of  appellants  to  discover  whether  or  not  they  had  a 
cause  of  action,  and  as  has  been  indicated  in  our  opinion, 
sufficiently  shows  that  they  did  not  know  until  within  five 
years  before  the  institution  of  the  action  they  had  a  cause 
of  action,  and  that  fact  was  kept  from  their  knowledge  by 
the  wrongful  and  fraudulent  acts  of  the  defendants. 

In  the  opinion  of  the  majority  of  the  court  the  demurrer 
should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  Circuit  Court  to  overrule  the  demurrer 
and  require  the  defendants  to  plead  to  the  replication.  Re- 
versed and  remanded. 


OASES 


DT    THB 


APPELLATE  COURTS  OF  ILLINOIS 


Second  District — May  Term,  1895. 


Emory  J.  Green  y.  The  Yonng  Men's  Christian  Associa- 
tion. 

1.  OnDiSAXT  Caim— No  Kecovery  Where  the  Evidence  Shows  a  Want 
of. — Where  in  an  action  for  personal  injuries  the  evidence  shows  a  want 
of  care  on  the  part  of  the  injured  party  there  can  be  no  recovery. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge, 
presiding.  Heard  in  tliis  court  at  the  May  term,  1895.  Affirmed. 
Opinion  filed  June  1, 1896. 

W.  T.  Ibwin  and  W.  I.  Slbmmons,  attorneys  for  appel- 
lant. 

Stevens,  Horton  &  Abbott,  attorneys  for  appellee. 

Mr.  Pbesidino  Justice  Cartwbiqht  delivered  the  opin- 
ion OF  the  Court. 

Appellee  is  the  owner  of  a  five  story  building  in  the  city 
of  Peoria.  On  December  30, 1893,  appellant,  who  was  a 
dentist,  occupied  offices  on  the  second  floor  of  the  building 
as  a  tenant  of  appellee.  The  building  was  provided  with 
a  passenger  elevator  operated  by  appellee  for  carrying 
persons  to  and  from  the  various  floors  and  rooms  of  the 
building.    On  that  day  the  elevator  was  descending  from 

(459) 
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the  fifth  floor,  and  appellant  attempted  to  enter  it  at  the 
second  floor.  He  was  not  successful,  but  only  got  partly 
in,  and  his  right  foot  remained  on  the  landing  of  the  second 
floor;  his  right  leg  was  caught  between  the  top  of  the  eleva- 
tor door  and  that  landing,  and  was  broken  in  the  descent  of 
the  elevator,  and  he  was  otherwise  injured.  He  brought 
this  suit  to  recover  damages  for  his  injuries,  and  charged 
that  they  were  due  to  the  incompetence,  inexperience  and 
negligence  of  appellee's  servant  in  charge  of  the  elevator. 
Appellee  pleaded  not  guilty,  and  the  jury  found  the  issue 
in  its  favor.  A  motion  for  a  new  trial  was  overruled  and 
judgment  entered  accordingly. 

Counsel  express  themselves  as  entirely  satisfied  with  the 
instructions  as  to  the  law  given  to  the  jury,  and  do  not  com- 
plain of  anything  that  occurred  at  the  trial  except  the 
admission  in  evidence  of  the  lease  under  which  plaintiff  oc- 
cupied his  offices.  The  ninth  clause  of  the  lease  exempted 
the  defendant  as  lessor  from  liability  for  any  accidental 
damages  to  the  person  of  the  lessee  from  operating  the 
elevator,  and  it  is  claimed  that  its  effect  was  to  mislead  the 
jury  as  to  the  liability  of  defendant  under  the  issues 
formed  in  the  case,  which  related  only  to  the  question  of 
negligence.  The  lease  was  not  relevant  to  the  issue,  and 
its  admission  was  not  proper,  but  the  court  instructed  the 
jury  that  it  did  not  release  or  discharge  defendant  from  lia- 
bility for  injuries  to  persons  caused  by  the  negligence  of 
the  defendant  or  its  servants  in  operating  the  elevator. 
Under  this  instruction  the  lease  could  do  no  harm,  since,  if 
the  jury  found  that  there  was  no  negligence,  there  was  no 
liability;  and  if  they  found  that  defendant's  servant  was 
negligent  the  lease  would  not  discharge  from  liability. 

The  evidence  showed  that  the  elevator  descended  very 
slowly  from  the  fifth  floor,  taking  in  passengers  at  each  floor, 
and  had  been  signaled  by  another  person  at  the  second  floor. 
It  was  stopped  and  stood  still  somewhat  below  the  level 
of  the  second  floor,  and  the  outside  door  being  unfastened 
and  pushed  back,  the  person  who  had  signaled  stepped  in. 
Plaintiff  claimed  at  the  trial  that  he  was  at  the  door  at 
that  time  and  called  "  down."    The  elevator  was  full,  and 
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he  said  that  he  waited  a  moment  for  the  occu]>ants  to  move 
up  and  make  room  for  him;  that  they  did  so  and  he  stepped 
in  with  his  left  foot;  that  the  elevator  started  at  the  same 
time,  and  that  he  was  against  the  other  men  or  fell  against 
them  and  could  not  get  his  other  foot  inside.  The  witnesses 
called  by  him  as  to  the  accident  did  not  agree  with  him  on 
the  material  facts,  and  he  was  contradicted  by  disinterested 
witnesses  for  defendant.  The  very  clear  preponderance  of 
the  evidence  is  against  his  claim  and  in  support  of  the  ver- 
dict. The  elevator  door  at  the  second  floor  was  on  the 
opposite  side  from  the  doors  on  the  other  floors,  and  the 
operator  stood  at  the  cable  and  indicator  on  the  side  princi- 
pally used.  The  elevtftor  was  full,  so  that  the  operator 
could  not  well  get  across  to  the  door  at  the  second  floor,  and 
when  it  stopped  there  one  of  the  occupants  pushed  back  the 
sliding  door,  and  admitted  the  one  who  had  given  the  signal. 
It  appears  from  the  disinterested  witnesses  that  plaintiff 
was  not  there  at  that  time;  that  the  door  was  started  to 
close  and  was  on  an  incline  so  that  it  would  close  and  latch 
itself;  that  the  elevator  was  started  at  that  time  and  that 
plaintiff  came  hurrying  from  his  office,  called  out  to  hold  on, 
or  wait,  grasped  the  door,  pushed  it  back,  placed  one  foot 
in  the  descending  elevator  and  swung  his  body  in,  but  failed 
to  get  his  right  foot  in.  The  operator  had  turned  to  his 
work  and  did  not  see  him. 

The  evidence  showed  such  a  want  of  care  on  the  part  of 
plaintiff  as  would  prevent  a  recovery,  and  necessitated  the 
verdict  which  was  returned.    The  judgment  will  be  affirmed. 


Chicago^  B.  &  Q.  B.  B.  Co.  t.  Jacob  Beith^  by  his  Next 

Friend. 

1.  Ordinary  Care— /I  Question  for  the  Jury.— The  question  as  to 
the  use  of  ordinary  care  is  one  of  fact,  to  be  determined  by  the  jury. 

2.  RAHiROAD  CtuossisOB^LiabUity  at.-^A  railroad  company  can  not 
avoid  its  responsibility  by  putting  up  a  sign  at  a  street  crossing  that  it 
wiU  not  be  responsible  for  injuries. 
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8.  Same — Wfiat  are^Determination  of. — A  public  crossing  may  be 
inferred  from  the  use  of  it  made  by  the  public  and  the  railroad  company. 
And  if  the  same  is  treated  as  a  regular  crossing  in  the  manner  of  itB  use 
a  jury  will  be  justified  in  finding  it  to  be  such. 

.  4.  PEBtsoNAL  Examination— 0/  the  Plaintiff,  Discretionary.— When. 
the  plaintiff  in  an  action  for  personal  injuries  does  not  claim  to  be  suffer- 
ing from  any  secret  malady,  it  is  not  an  abuse  of  discretion  in  the  court 
to  refuse  to  require  him  to  submit  to  a  personal  examination. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  Aurora;  the  Hon.  R.  P.  Goodwin,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June 
1,  1896. 

A.  J.  Hopkins,  N.  J.  Aldrich,  F.  H.  Thatcher  and  F.  A. 
DoLPH,  attorneys  for  appellant;  O.  F.  Pbiob,  of  counsel, 

McCraoken  &  Cross,  attorneys  for  appellee. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  suit  brought  by  appellee,  a  minor  tinder 
twenty-one  years  of  age,  to  recover  for  injuries  received  at 
Clifton  Park  avenue  crossing  at  Twenty-second  street,  Chi- 
cago, by  being  run  over  by  appellant's  locomotive  attached 
to  a  passenger  train.  The  case  was  tried  by  a  jury,  verdict 
for  appellee  for  $650,  and  the  court,  overruling  a  motion 
for  a  new  trial,  rendered  judgment  on  the  verdict.  The  ap- 
pellee received  considerable  injuries — his  skull  was  cracked, 
and  he  was  otherwise  severelv  bruised. 

It  was  from  July  to  September  before  he  recovered  from 
his  injuries.  A  great  many  points  are  made  by  counsel  for 
appellant,  claiming  a  right  of  reversal.  The  negligence 
charged  in  the  declaration,  in  the  various  counts,  were,  that 
at  the  time  appellee  was  injured,  appellant  was  running  its 
train  at  a  greater  rate  of  speed  than  thirty  miles  an  hour, 
allowed  by  the  ordinance  of  the  city,  and  that  appellant 
failed  to  ring  the  bell  or  sound  the  whistle,  as  required  by 
the  statute,  before  reaching  the  crossing.  Also,  that  the 
appellant  operated  its  locomotive  engine  and  cars  at  a  high 
and  dangerous  rate  of  speed  while  approaching  the  crossing, 
and  also  was  negligent  in  failing  to  have  gates  or  flagmen 
at  Clifton  Park  avenue  crossing. 
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There  is  but  little  contention  but  that  the  appellant  was 
running  its  train  at  a  rate  of  speed  of  about  thirty-five  miles 
an  hour,  a  dangerous  rate  in  a  populous  city,  and  there  is  no 
contention  that  it  rang  a  bell  or  sounded  a  whistle  at  the 
crossing.  But  it  is  contended  very  strenuously  that  appel- 
lee was  guilty  of  contributory  negligence  in  not  keeping  a 
proper  lookout  for  the  coming  train  at  the  time  of  approach- 
ing the  crossing  where  the  injury  occurred.  The  evidence, 
however,  teYids  to  show  that  he  looked  out  of  the  door  of 
the  covered  milk  wagon  in  Avhich  he  was  riding,  when  near- 
ing  the  crossing,  and  we  think  the  jury  was  justified  in  be- 
lieving that  appellee  was  in  the  exercise  of  ordinary  care  in 
that  respect.  It  is  further  insisted  that  the  crossing  was 
not  a  public  one,  and  that  the  appellant  had  never  granted 
the  right  of  way  across  its  track  at  that  point,  and  tliat  it 
had  put  up  a  sign  that  "  any  persons  crossing  on  it  would  do 
so  at  their  own  peril."  But  the  evidence  tends  strongly  to 
show  that  Clifton  Park  avenue  is  a  street,  and  that  it  was 
continually  used  by  travelers,  both  in  vehicles  and  on  foot; 
that  it  was  treated  by  the  company  the  same  as  other  streets, 
and  some  of  its  employes  exercised  more  care  at  that  place 
because  of  its  dangerous  nature;  that  both  the  public  and 
the  railroad  company  treated  this  as  a  regular  crossing 
in  the  manner  of  its  use;  that  it  had  every  appearance  of  a 
street;  that  the  crossing  was  planked  between  the  rails,  and 
the  public  traveled  over  it  continually.  We  are  of  the  opin- 
ion the  jury  was  justified  in  finding  that  this  was  a  public 
crossing,  and  that  the  appellant  could  not  avoid  responsi- 
bility by  sticking  up  a  sign  board  that  it  would  not  be  re- 
sponsible for  injuries.  The  appellant  insists  that  the  court 
erred  in  not  requiring  the  appellee  to  submit  to  a  personal 
examination  by  a  physician  to  see  if  they  could  not  discover 
something  to  show  that  he  was  not  as  badly  injured  as  he 
pretended  to  be.  We  think,  however,  that  the  court  was 
justified  under  the  law,  in  refusing  the  request.  It  was  a 
discretionary  matter  with  the  court,  even  if  it  had  the  power 
to  require  this  to  be  done.  Parker  v.  Enslow,  102  111.  272; 
Joliet  Street  Railway  Co.  v.  Call,  143  111.  177;  P.  D.  &  E.  Ry. 
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Co.  V.  Rice,  144  111.  227.  We  are  of  the  opinion,  under  the  evi- 
dence as  it  developed,  that  there  were  no  real  grounds  for 
asking  such  an  examination;  and  appellant's  affidavit  that 
it  was  necessary  to  a  proper  defense,  did  not  justify  the 
court  in  requiring  it.  The  appellee  was  not  pretending  to 
suffer  under  any  secret  malady.  One  arm  was  stiff,  but  it 
was  improving.  The  bruises  and  scratches  had  all  healed. 
The  physician  who  testified  for  the  appellant  admitted  the 
appellee's  injuries.  The  complaint  that  the  court  refused 
to  allow  appellant  to  show  that  appellee  refused  to  submit 
to  an  examination  by  physicians,  we  do  not  think  good 
grounds  for  reversal,  even  if  the  evidence  were  admissible. 
The  damages  are  small,  and  seem  to  be  fully  sustained  by 
the  evidence.  Criticism  is  made  on  a  number  of  appellee's 
instructions,  and  failure  to  give  some  of  appellant's  instruc- 
tions. Nos.  3  and  4  of  appellee's  instructions  are  complained 
of;  it  is  said  that  instruction  No.  3  groups  together  a  lot  of 
facts,  claimed  by  appellee  to  have  been  proven  in  the  case, 
favorable  to  his  side  and  injurious  to  appellant.  This  in- 
struction has  reference  to  the  crossing  and  its  uses,  etc.,  by 
the  public,  and  we  do  not  think  it  is  open  to  the  criticism 
made.  No.  4  has  reference  to  the  sign  board,  stating  that 
the  plaintiff  was  not,  as  a  matter  of  law,  bound  to  observe 
the  sign  board,  and  whether  he  saw  it  or  not  was  a  question 
for  the  jury.  We  think  the  instruction  taken  as  a  whole 
was  not  erroneous;  if  appellee  did  not  see  the  sign  board, 
and  if  the  crossing  was  used  by  the  public  as  a  highway, 
with  the  knowledge  and  acquiescence  of  the  appellant,  then 
the  latter  was  bound  to  treat  it  as  a  highway.  As  regards 
the  instructions  refused  on  the  part  of  the  appellant,  we  are 
of  the  opinion  there  was  no  error,  even  if  the  instructions 
were  good,  as  the  jury  was  fully  and  completely  instructed 
on  all  the  necessary  points  and  law  of  the  case.  Seeing  no 
error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Opinion  per  Curiam  on  rehearing. 
The  petition  for  rehearing  challenges  two  statements  made 
by  this  court  in  its  opinion  filed  December  10, 1895,  to  wit : 


* 
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"There  is  no  contention  that  appellant  rang  a  bell  or 
sounded  a  whistle  at  the  crossing  "  and  "  that  there  was  but 
little  contention  but  that  appellant  was  running  its  train  at 
a  rate  of  speed  of  about  thirty-five  miles  an  hour." 

These  statements  were  made  by  this  court  upon  reading 
the  appellant's  brief  in  chief  and  iis  reply,  neither  of  which 
contested  those  points,  although  appellee's  attorneys  con- 
tended for  the  two  propositions  in  their  brief. 

The  petition  now  argues  these  questions  for  the  first  time, 
and  also  re-argues  the  question  of  contributory  negligence 
of  the  appellee.  We  have  re-examined  the  evidence  on  all 
these  questions,  and  have  again  arrived  at  the  conclusion 
that  the  evidence  supports  the  verdict. 

It  is  not  a  bar  to  recovery  in  all  cases  that  a  person  ap- 
proaching a  railroad  crossing  fails  to  stop  and  look  out  for 
an  approaching  train. 

It  is  a  question  of  fact  for  a  jury  under  all  the  evidence, 
and  circumstances  in  evidence,  whether  a  person  is  guilty  of 
negligence  in  not  doing  so. 

In  this  case,  the  appellee  did  look  out,  at  a  distance  from 
the  crossing  variously  estimated  by  appellee  and  other  wit- 
nesses from  fifteen  to  forty  to  fifty  feet  and  less. 

The  appellee  was  so  shocked  by  the  collision  that  he  can 
remember  nothing  after  he  looked  out  of  the  milk  wagon. 
The  witness  Mary  Higginson  says  appellee,  "at  the  time  he 
was  looking  out  of  the  door,  the  horse's  head,  with  reference 
to  the  first  track,  was  about  ten  feet  away,"  and  "  may  be 
not  quite  ten."  The  witness  R3na  Clepp  says  "  the  wagon 
stopped  there  and  the  boy  stretched  his  head  out  of  the 
wagon  and  looked  down  the  track.  He  looked  east,"  and 
that  the  wagon  was  "  about  three  feet  from  the  track." 

On  the  appellee's  cross-examination  he  stated  he  was 
about  the  middle  of  the  Clifton  avenue  street  or  block,  may 
be  a  little  less,  from  the  railroad  track;  but  he  also  says  that  he 
was  within  fifteen  feet.  The  jury  had  the  appellee's  evidence 
and  that  of  the  two  ladies  before  it,  and  may  have  thought 
on  account  of  the  boy's  agitation  at  what  took  place  so  soon 
afterward,  he  could  not  tell  exactly  where  he  was.    Evi- 

ToL.  LXY  ao 
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(lently  he  looked  and  tried  to  discover  if  any  car  was 
coming,  and  failed  to  see  it.  Whether  he  should  have 
stopped  the  team,  or  Bell  should,  and  gotten  out  of  the 
Avagon  and  walked  close  and  looked  for  the  train,  was  all  a 
question  of  fact,  with  the  other  evidence,  to  be  considered 
by  the  jury. 

As  to  the  speed  of  the  train  and  the  ringing  of  the  bell, 
it  was  also  a  question  for  the  jury. 

These  alleged  facts  were  contested,  and  while  the  evidence 
was  not  conclusive  against  appellant,  it  was  a  question  for 
the  jury,  and  we  do  not  think  it  was  against  the  verdict,  so 
that  it  should  be  set  aside. 

There  was  another  allegation  that  the  train  was  running 
at  an  unreasonably  rapid  rate  of  speed  and  that  the  appel- 
lant failed  to  maintain  a  gate  or  flagman  at  Clifton  Park 
avenue  crossing.  No  doubt  it  was  running  at  a  rate  of 
speed  of  twenty-three  to  thirty  miles  per  hour. 

Without  entering  into  any  extended  discussion,  we  feel 
compelled  to  adhere  to  our  former  ruling,  and  deny  the 
rehearing. 


Mary  A.  Colton  y.  E.  P.  Williams  and  G.  A.  Murdoch^ 

Executors  of  J.  B.  Gordon. 

1.  Stock— Tn  Corporations, — A  share  of  stock  is  a  right  which  its 
owner  has  in  the  management,  profits  and  ultimate  assets  of  a  corpo- 
ration. The  holder  acquires  the  light  to  participate,  according  to  the 
amount  of  his  stock,  in  the  management  of  the  corporation,  its  dividends, 
and  its  assets  remaining  on  a  dissolution,  after  the  payment  of  its  debts. 

2.  SAXR-'Title  Created  by  Registry. — The  title  to  tiie  stock  is  created 
by  registry  in  the  books  of  the  corporation. 

8.  Oebtipicatb — Not  the  Stock  Itself,— The  certificate  is  not  the  stock 
itself,  but  only  evidence  of  the  ownership.  It  has  value  only  as  such 
evidence,  and  apart  from  the  shares  which  it  represents,  it  is  worthless. 
It  i»  not  essential,  and  a  registered  stockholder  may  exercise  aU  his 
privileges  without  it,  and  is  subject  to  all  his  liabilities. 

4.  Transfer  of  Stock— D^/irery  of  Certificate  not  Essential.— The 
delivery  of  the  ceitificate  is  not  essential  to  the  transfer  of  the  stock  of 
a  corporation. 
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5.  SA.ME — What  is  SvfflcienL—A  person  inherited  stoc^  in  a  corpo 
ration  from  his  wifa,  as  her  only  heir;  it  was  not  transferred  to  him 
on  the  books,  but  he  was  treated  in  every  respect  as  the  owner. 
Upon  his  remarriage  he  gave  it  to  his  second  wife,  and  as  her  name  was 
the  same  as  the  first,  no  transfer  was  made  of  it  on  the  books,  but  she 
was  substituted  by  agreement  for  the  first  wife,  as  the  person  owning 
the  shares  of  stock,  and  was  subsequently  so  treated.  Held^  sufficient 
to  vest  the  title  in  her. 

Administration  of  Estates. — Petition  to  determine  the  ownership  of 
stock  in  a  corporation.  Appeal  from  the  Circuit  Court  of  Knox  County; 
the  Hon.  Arthtjr  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1605.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  June  1,  1896, 

George  A.  Lawrence  and  E.  N.  Williams,  attorneys  for 
appellant. 

Thompson  &  Shumwat,  attorneys  for  appellees. 

Mr.  Presidino  Justice  Cartwrioht  delivered  the 
opinion  of  the  court. 

Appellees  are  executors  of  the  last  will  and  testament  of 
Joshua  R.  Gordon,  deceased,  and  as  such  filed  their  petition 
in  the  County  Court  of  Knox  County  to  determine  the 
ownership  of  three  shares  of  stock  of  the  First  National 
Eank  of  Galesburg,  making  appellant,  who  was  widow  of 
Joshua  B.  Gordon,  and  had  married  again  after  his  death, 
defendant  to  the  petition.  The  County  Court  decided  that 
the  stock  was  owned  by  appellant,  and  ordered  it  turned 
over  to  her,  but  on  appeal  the  Circuit  Court  reversed  that 
order,  and  held  that  it  belonged  to  the  executors. 

The  stock  originally  belonged  to  Mary  A.  Gordon,  the 
first  wife  of  Joshua  R.  Gordon.  She  was  the  registered 
owner  on  the  books  of  the  corporation,  and  the  certificate 
of  ownership  was  issued  to  her.  She  died  in  1874,  and  he 
became  entitled  to  the  stock  as  her  only  heir,  but  it  was 
never  transferred  to  him  on  the  books,  and  no  certificate 
was  issued  to  him.  He  receipted  for  dividends  on  the  book 
of  the  corporation  until  the  May  dividend  of  1888,  when  he 
came  to  the  bank  with  his  second  wife,  the  appellant,  and 
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told  the  president  that  he  had  given  the  stock  to  her;  that 
it  was  her  property,  and  that  the  bank  officers  should  allow 
her  to  receipt  for  dividends.  He  had  married  appellant  in 
1882,  and  her  name  was  Mary  A.  Gordon,  the  same  as  the 
first  wife.  The  president  suggested  a  transfer  of  the  certifi- 
cate; the  surrender  of  the  old  one,  and  th<^  issue  of  a  new 
one  in  appellant's  name;  but  the  husband  said  that  the  name 
was  the  same,  and  the  initials  the  same,  and  there  was  no 
necessity  of  a  change.  This  was  assented  to,  and  appellant 
was  recognized  by  the  bank  as  owner,  and  receipted  for  the 
dividends  until  the  death  of  her  husband  in  1891,  except 
one  dividend  for  which  he  receipted.  After  his  death  the 
stock  certificate  was  found  among  his  papers  in  the  safe  in 
his  store. 

The  Circuit  Court  held,  in  passing  upon  propositions  of 
law  submitted,  that  a  manual  delivery  of  the  certificate  of 
stock  or  the  equivalent  of  such  delivery  was  essential  to 
pa3S  title  to  appellant,  and  that  no  title  passed  to  her  for 
want  of  such  delivery, 

A  share  of  stock  is  defined  to  be  a  right  which  its  owner 
has  in  the  management,  profits  and  ultimate  assets  of  the 
corporation.  Cook  on  Stock  and  Stockholders,  Sec.  5.  The 
shareholder  acquires  the  right  to  participate,  according  to 
the  amount  of  his  stock,  in  the  management  of  the  corpora- 
tion, its  dividends,  and  its  assets  remaining  on  a  dissolution 
after  the  payment  of  debts.  The  title  to  stock  is  created 
by  registry  in  the  books  of  the  corporation.  The  certificate 
is  not  the  stock  itself,  but  only  evidence  of  the  ownership 
of  the  stock.  It  has  value  only  as  such  evidence,  and  apart 
from  the  shares  which  it  represents  it  is  utterly  worthless. 
It  is  not  essential,  and  a  registered  stockholder  may  exer- 
cise all  his  privileges  without  it.  He  has  power  to  transfer 
his  stock,  to  receive  dividends  and  to  vote,  and  he  is  in- 
dividually liable  as  a  stockholder  although  without  the  usual 
voucher  in  the  form  of  a  certificate.  Cook  on  Stock  and 
Stockholders,  Sec.  10;  Beach  on  Private  Corporations,  Sec. 
972. 

In  this  case  the  parties  to  the  transfer  were  living  together 
as  husband  and  wife,  and  the  natural  place  of  deposit  of  the 
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certificate  was  the  iron  safe  in  the  store,  whether  the  stock 
was  owned  by  him  or  her.  Whether  the  finding  of  the  cer- 
tificate in  that  place  was  sufiicient  to  justify  a  conclusion 
that  it  had  never  been  delivered,  and  overcome  his  statement 
that  he  had  given  the  stock  to  her,  we  deem  it  needless  to 
inquire,  since  the  delivery  of  the  certificate  was  not  essential 
to  the  transfer.  There  is  no  question  of  rights  of  creditors, 
or  conflicting  interests  of  purchasers  of  stock  from  the  same 
shareholder,  and  the  corporation  having  assented  to  the 
transfer  without  the  surrender  of  the  voucher  and  recognized 
appellant  as  owner,  we  think  that  the  title  passed.  The 
certificate  was  not  in  the  name  of  Joshua  E.  Gordon,  but  in 
that  of  Mary  A.  Gordon.  When  he  became  the  owner  of 
the  stock  by  inheritance  the  certificate  was  nbt  surrendered 
or  a  new  one  issued  to  him,  but  he  was  recognized  and 
treated  as  such  owner  for  about  fourteen  years.  When  he 
gave  the  stock  to  the  second  Mary  A.  Gordon,  the  appellant, 
the  title  by  registry  in  the  books  of  the  bank  already  stood 
in  that  name.  If  the  title  to  stock  could  only  pass  by 
conveyance,  the  substitution  of  one  Mary  A.  Gordon  for 
another  would  not  suflice  for  that  purpose,  but  a  convey- 
ance was  not  essential  to  that  end;  and  when  it  was  agreed 
that  appellant  was  the  person  designated  by  that  name  on 
the  books  as  the  stockholder,  owning  the  shares  given  to 
her,  and  she  was  subsequently  treated  as  such,  we  think  it 
was  sufficient. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
is  remanded  to  that  court,  with  directions  to  enter  a  decree 
finding  said  shares  of  stock  to  be  the  property  of  appellant, 
Mary  A.  Col  ton,  formerly  Mary  A.  Gordon,  and  confirm- 
ing her  title  thereto.  Reversed  and  remanded  with  direc- 
tions. 


Michael  Harrigan  v.  L.  B.  Tarner. 

1.  PRAcmcB— Failure  to  Mark  In8tructions,—The  failure  to  mark 
inBtructions  "given"  or  "refused"  is  not  ground  for  reversal,  when  it 
can  be  ascertained  which  were  given  and  which  refused. 
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Assumpsit,  for  the  price  of  an  overcoat.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  N.  E.  Worthington,  Judge,  presid- 
ing. Heard  in  this  court  at  the  December,  term,  1895.  Affirmed.  Opin- 
ion filed  Jime  1,  1896. 

Sheen  &  Gray,  attorneys  for  appellant. 

W.  V.  Tefft  and  R.  N.  McCormick,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

This  was  a  suit  commenced  before  a  justice  of  the  peace 
to  recover  the  contract  price  of  an  overcoat  made  for  appel- 
lant by  appellee.  The  defense  interposed  was  defective 
workmanship  and  disregard  of  appellant'6  instructions  in 
making  the  coat.  For  these  reasons  he  refused  to  receive 
and  pay  for  the  coat. 

On  appeal  appellee  recovered  a  judgment  in  the  Circuit 
Court  for  $40,  which  was  at  the  December  term,  1893,  of 
this  court,  reversed,  because  of  error  of  the  court  in  not 
granting  a  continuance,  and  because  of  an  erroneous  instruc- 
tion.    See  Harrigan  v.  Turner,  53  App.  292. 

The  cause  was  remanded  and  a  trial  again  resulted  in  a 
verdict  and  judgment  in  favor  of  appellee  for  $40. 

There  was  a  conflict  in  the  testimony  relating  to  direc- 
tions as  to  style  and  as  to  workmanship. 

There  was  no  error  in  ruling  upon  evidence.  We  think 
appellant  fixed  the  length  of  the  coat  at  the  time  his  meas- 
ure was  taken.    The  evidence  justified  the  verdict. 

Two  instructions  were  not  marked  as  given  or  refused, 
but  the  record  shows  which  were  given  and  which  refused. 
The  failure  to  mark  instructions  '*  given  "  or  "  refused  "  is 
not  ground  for  reversal,  when  it  can  be  ascertained  which 
were  given  and  which  refused.  Cook  v.  Hunt,  24  111.  550; 
McKenzie  v.  Remington,  79  111.  388;  Frame  &  Son  v.  Mur- 
phy, 56  App.  555. 

Too  many  instructions  were  offered.  Enough  were  given 
to  fully  cover  every  material  question  in  the  case.  Judg- 
ment affirmed. 
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J,  P.  Russell  et  aL  y.  William  Payne.  JU^ 

1.  Rules  of  Court— Failure  to  Comply  With.— When  tJie  appellee 
fails  to  comply  with  the  rules  of  the  court  in  not  filing  his  briefs,  the 
judgment  may  be  reversed  and  the  cause  remanded  under  rule  twenty- 
seven  of  this  court. 

Trespass,  for  false  imprisonment.  Appeal  from  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  Charles  K  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Reversed  and  re- 
manded for  want  of  brie&.    Opinion  filed  June  1, 1896. 

Paddock  &  Cooper,  attorneys  for  appellants. 

Opinion  per  Curiam. 

This  was  a  suit  by  appellee  against  appellants,  the  city  of 
Kankakee  and  S.  F.  Bussell,  its  marshal,  charging  them  with 
false  imprisonment  of  appellee,  and  for  arresting  him  for 
violating  a  city  ordinance  against  peddling  without  license. 
Appellee  recovered  $100  against  appellants  upon  which 
judgment  was  rendered.  This  appeal  is  taken  and  appel- 
lants have  filed  their  briefs  in  compliance  with  its  rules  of 
this. court,  but  appellee  has  failed  to  comply  with  the  rules 
in  not  filing  his  briefs.  The  judgment  of  the  court  below 
is  therefore  reversed,  and  the  cause  remanded,  under  rule 
twenty-seven  of  this  court,  for  want  of  briefs. 


Sarah  Sliea^  Administratrix^  etc.^  for  the  use  of  Mary  A. 

Gibson^  v.  Luke  Doyle  et  al. 

Sarah  Shea^  Administratrix  of  Patrick  Murphy^  t.  Mary 

Ann  Gibson. 

1.  Neootiable  l^STRumssTS— Presumptions  of  Ownership—Posses- 
sion, — ^Anote  payable  to  the  order  of  a  deceased  person  and  not  in- 
dorsed by  him  is  prima  facie  one  of  the  assets  of  his  estate,  and  the 
mere  unexplained  possession  of  the  same  is  not  sufficient  to  rebut  thq 
presumption  of  ownership. 
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2.  Witness — Competency  of  Administrator. — ^Wherean  administra- 
trix is  suing  to  recover  money  in  the  hands  of  an  officer  of  the  court 
which  she  claims  as  an  asset  of  her  intestate,  and  the  contestant  claims 
the  money  as  a  donee  of  such  intestate,  such  contestant  is  the  adverse 
party  within  the  meaning  of  the  statute,  and  the  administratrix  is  a 
competent  witness. 

Administration  of  Estates.— Appeal  from  the  County  Court  of  La 
Salle  County;  the  Hon.  H.  W.  Johnson,  Judge,  presiding.  Heard  in 
this  coui-t  at  the  December  term,  1895.  Beversed  and  remanded.  Opin- 
ion filed  June  1, 1896. 

Edward  J.  Kelly  and  Bks.  F.  Brady,  attorneys  forappel- 
lant. 

The  note  being  payable  to  the  order  of  the  deceased,  and 
not  having  been  indorsed  or  assigned,  is,  prirna  facie^  an 
asset  of  his  estate.    £arnum  r.  Keed,  136  111.  3SS. 

The  possession  of  a  note  payable  to  bearer  or  indorsed  in 
blank,  is  prima  facie  evidence  of  property.  But  the  pre- 
sumption of  hona  fide  ownership  does  not  apply  when  the 
instrument  is  not  payable  to  bearer,  unless  it  is  indorsed 
specially  to  the  holder  or  in  blank.  1  Daniel  on  Negotiable 
Instruments  (2d  Ed.),  page  662,  Sec.  812. 

The  possession  of  a  note,  not  payable  to  bearer,  nor  in- 
dorsed in  blank,  by  a  third  person,  is  no  evidence  of  owner- 
ship. Dome  V.  Parsons,  56  Mo.  601;  Nicholas  v.  Gross, 
56  Ohio  St.  425. 

At  common  law  the  possession  of  a  note  payable  to  order 
without  the  payee's  indorsement,  is  not  prima  facie  evi- 
dence of  title  in  the  owner;  such  holder  must  prove  his 
title.     2  Randolph  on  Commercial  Paper  (1st  Ed.),  Sec.  792. 

Where  a  confidential  relation  exists  between  donor  and 
donee,  as  parent  and  child,  the  burden  of  proof  is  on  the 
donee  to  show  that  the  gift  was  free  and  voluntary.  Boyd 
V.  De  la  Montague,  73  N.  Y.  49S;  Scott  v.  Reed,  153  Pa.  St. 
398;  Woodbury  v.  Woodbury,  141  Mass.  329. 

Where  the  title  to  a  note  is  disputed  the  buixJen  of  prov- 
ing the  same  is  on  the  holder.  Atlas  Bank  v.  Doyle,  9  R.  I. 
76;  Monroe  v.  Cooper,  5  Pick.  (Mass.)  412. 

One  having  an  interest  in  a  fund  which  is  in  court  will  be 
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permitted  to  intervene  and  set  up  his  interest,  and,  if  equity 
so  requires,  bis  rights  to  the  fund  will  be  protected.  Phil- 
lips V.  Blatcbford,*  26  111.  App.  606;  Walker  v.  Gibson,  37 
111.  App.  335;  111.  Trust  <fe  Savintrs  Bank  v.  Kobin,  38  111. 
App.  575;  McLean  County  Bank  v.  Flagg,  31  111.  290. 

Under  the  issue  aa  made  up  by  the  pleadings  it  was  in- 
cumbent on  the  appellee  to  establish  her  title  to  the  gift  by 
competent  evidence.  Cumraings  v*  Cummings,  15  111.  34; 
Stark  V.  Hillibert,  19  111.  343. 

O'Conor,  Duncan  &  Haskins,  attorneys  for  appellee. 

Possession,  unattended  by  circumstances  which  ought  to 
excite  suspicion  or  distrust,  is  prima  fade  evidence  of  title 
to  a  promissory  note.  McConnell  v.  Hodson,  2  Gilm.  640; 
Bansom  v.  Jones,  1  Scam.  291;  Palmer  v.  Gardner,  77  111. 
146;  Jewell  et  al.  v.  Cook,  81  111.  263;  Garvin  v.  Wiswell, 
83  111.  218. 

Mb.  Justice  Crabtbee  deliyebed  the  opinion  of  the 
Court. 

This  was  a  proceeding  in  the  County  Court  of  La  Salle 
County  upon  a  petition  filed  by  appellant  as  administratrix 
of  the  estate  of  Patrick  Murphy,  deceased,  asking  to  have 
the  proceeds  of  a  certain  judgment  rendered  in  said  court 
in  her  favor  as  administratrix  of  said  estate,  but  for  the  use 
of  Mary  A.  Gibson,  turned  over  to  her  as  a  part  of  the  assets 
of  said  estate.  The  judgment  was  entered  on  February  23, 
1895,  for  the  sum  of  $683.46  and  costs  of  suit,  against  Luke 
Doyle  and  Ann  Doyle,  upon  a  promissory  note  executed  by 
them  October  28,  1892,  for  the  sum  of  $600,  payable  to  the 
order  of  said  Patrick  Murphy  three  months  after  date  thereof. 
It  is  alleged  in  the  petition  that  Patrick  Murphy  died  in- 
testate December  10,  1893,  and  that  letters  of  administra- 
tion on  his  estate  were  duly  issued  to  the  petitioner;  that  at 
the  time  of  his  death  said  Murphy  was  the  owner  of  the  note 
above  described;  that  two  days  before  his  death  he  sent  ap- 
pellee, Mary  A.  Gibson,  with  said  note  to  the  makers  thereof 
for  the  purpose  of  collecting  the  same;  that  said  Gibson  did 
not  collect  the  note,  but  retained  possession  of  it,  and  re- 
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fused  to  deliver  up  the  possession  of  the  same  to  petitioner; 
that  she  shortly  thereafter  removed  to  her  home  in  Grand 
Mound,  Clinton  county,  Iowa,  and  took  said  note  with  her; 
that  petitioner  wrote  several  letters  to  said  Gibson,  demand- 
ing a  return  of  said  note,  which  demands  were  refused;  avers 
that  the  note  was  not  indorsed  or  assigned  to  said  Gibson, 
and  not  given  into  her  possession  for  the  purpose  of  trans- 
ferring or  assigning  the  same  to  her,  nor  to  give  her  any 
beneficial  interest  therein,  but  simply  for  the  purpose  of 
collecting  the  same  for  said  Patrick  Murphy;  that  said 
Mary  A.  Gibson  commenced  suit  on  said  note  in  the  County 
(?ourt  of  La  Salle  County  in  the  name  of  petitioner  as  ad- 
ministratrix of  the  estate  of  said  Patrick  Murphy,  deceased, 
as  plaintiff,  but  for  the  use  of  said  Mary  A.  Gibson,  and  that 
said  suit  was  commenced  without  the  knowledge,  consent, 
or  authority  of  petitioner.  That  the  judgment  has  been 
collected  and  the  proceeds  thereof  are  in  the  hands  of 
Charles  J.  Yookey,  sheriff  of  said  La  Salle  county.  That 
said  proceeds  are  assets  of  the  estate  of  Patrick  Murphy, 
deceased,  and  petitioner,  as  such  administratrix,  is  entitled 
to  have  the  same  paid  to  her. 

The  answer  of  Mary  A.  Gibson  denies  most  of  the  allega- 
tions of  the  petition  and  sets  up  a  title  and  ownership  in 
the  note,  as  a  gift  to  her  by  her  father  in  his  lifetime.  Evi- 
dence was  heard  by  the  court,  and  an  order  entered  dis- 
missing the  petition.  From  that  order  the  appellant  prose- 
cutes her  appeal  to  this  court. 

It  is  not  claimed  that  the  note  in  question  was  ever 
indorsed  to  appellee  by  Patrick  Murphy,  the  payee  thereof. 
Nor  is  there  any  satisfactory  proof  in  the  record  it  was  ever 
given  to  her  by  him. 

It  is  insisted  by  counsel  for  appellee  that  the  possession 
of  the  note  by  her  "wviS  prifna  facie  evidence  of  her  owner- 
ship, and  that  the  burden  of  showing  the  contrary  was  upon 
appellant  as  administratrix.  The  court  below  so  held.  In 
this  we  think  there  was  error.  The  note  being  payable  to 
the  order  of  deceased,  and  never  having  been  indorsed  by 
him,  it  was  prima  facie  one  of  the  assets  of  his  estate,  and 
the  mere  unexplained  possession  thereof  by  the  appellee 
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was  not  sufficient  to  rebut  this  presumption  of  ownership. 
Barnura  v.  Reid,  136  HI.  3S8. 

The  burden,  therefore,  rested  upon  appellee  to  show  that 
the  title  and  beneficial  interest  in  \he  note  passed  to  her 
from  her  father.     lb.  395. 

So  far  as  the  proofs  go  as  set  forth  in  the  bill  of  excep- 
tions, they  tend  to  rebut  the  claim  that  there  was  any  gift 
of  the  note  to  appellee  by  said  Patrick  Murphy. 

We  think  the  court  erred  also  in  refusing  to  allow  the 
administratrix  to  testify  as  a  witness  in  the  cause. 

Appellee  was  not  suing  or  defending  as  an  heir,  legatee 
or  devisee,  but  in  her  own  right,  as  a  donee,  was  defending 
against  the  claim  of  the  administratrix.  Appellant  was 
suing  as  administratrix,  to  recover  money  in  the  hands  of 
an  officer  of  the  court,  which  she  claimed  was  an  asset  of 
her  intestate.  Appellee  and  not  appellant  was  the  "  adverse 
party  "  within  the  meaning  of  the  statute,  and  we  think  the 
latter  was  a  competent  witness  in  her  own  behalf.  I.  C. 
K  R.  Co.  V.  Eeardon,  Admr.,  157  111.  378. 

Under  the  first  exception  to  Sec.  2,  Chap.  51,  Starr  & 
Curtis  Statutes,  1075,  any  of  the  parties  in  interest  "  may 
testify  to  facts  occurring  after  the  death  of  such  deceased 
person,"  and  yet  the  court  would  not  allow  appellant  to 
testify  even  as  to  such  matters.  Appellant  was  asked  this 
question  :  "  Mrs.  Shea,  if  there  was  any  conversation  held 
between  you  and  Mrs.  Gibson,  in  the  presence  of  Mrs.  Cun- 
nigan  and  your  brother,  Thomas  Murphy,  on  the  day  of  your 
father's  funeral,  state  what  that  conversation  was."  But 
on  objection  to  the  competency  of  the  witness  the  court 
held  that  "  all  heirs  and  interested  parties  are  incompetent 
to  testify  in  this  case."  What  the  answer  might  have  de- 
veloped had  the  court  permitted  it,  of  course  we  can  not 
know,  but  if  it  was  a  conversation  in  relation  to  the  note  in 
controversy  and  its  disputed  ownership,  we  think  not  only 
Mrs.  Shea,  but  also  Mrs.  Cunnigan  and  Thomas  Murphy,  if 
called  on  behalf  of  the  administratrix,  were  clearly  com- 
petent. 

For  the  errors  indicated,  the  judgment  must  be  reversed 
and  the  cause  remanded. 
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Hal  C.  Bruner  y.  Max  Diamond. 

1.  CJONTBACT — For  a  Warranty  Deed— Performance. — ^Under  a  At- 
tract for  a  warranty  deed  a  party  is  entitled  to  such  a  deed  as  his  con- 
tract calls  for,  and  can  not  be  compelled  to  accept  one  coupled  with 
conditions  not  contemplated  by  his  contract 

Bill  for  Specifle  Performance.— Appeal  from  the  Circuit  Court  of 
Livingston  County;  the  Hon.  Charles  R.  St  abb,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Afi&rmed.  Opinion 
filed  June  1,  1896. 

C.  C.  Stbawn  and  A.  0.  Nobton,  attorneys  for  appellant. 

A.  C.  Ball,  attorney  for  appellee. 

Mb.  Justiob  Obabtbeb   delivebed  the  opinion  op  the 

COUBT. 

This  was  a  bill  for  specific  performance.     On  October  8, 

1894,  appellant,  by  his  written  contract  of  that  date,  agreed 
to  convey  to  appellee,  by  warranty  deed,  free  from  all  in- 
cumbrance, the  north  half  of  the  northeast  quarter  of  sec- 
tion 7,  town  28  north,  range  6,  east  of  the  3d  principal 
meridian,  for  a  consideration  of  $6,000,  subject,  however,  to 
a  trust  deed  on  the  land  for  $2,000,  which  appellee  was  to 
assume  and  pay.    The  deed  was  to  be  delivered  March  1, 

1895.  On  March  3,  1895,  appellant  tendered  to  appellee  a 
deed,  which,  by  its  terms,  was  made  subject  to  a  lease  to 
one  Martin  Barrett,  and  which  lease  it  is  claimed  had  been 
entered  into,  or  given  by  appellant,  after  the  agreement  for 
a  deed  was  made,  and  without  the  consent  of  appellee. 

The  deed  thus  tendered  was  refused  by  appellee,  where- 
upon appellant  tendered  appellee  another  deed,  in  which, 
after  the  description  of  the  premises, was  inserted  the  follow- 
ing clause  :  ''  Being  the  same  land  now  occupied  by  Martin 
Barrett  under  his  lease."  This  deed,  also,  appellee  declined  to 
receive,  and  appellant,  claiming  these  words  were  only  de- 
scriptive, refused  to  execute  any  other  deed,  whereupon 
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appellee  filed  his  bill  for  specific  performance  of  the  con- 
tract, insisting  that  appellant  is  bound  to  give  him  a  deed 
without  any  such  clause  referring  to  the  lease. 

Appellant  answered,  setting  up  a  tender  of  the  deed  last 
above  described,  and  by  agreement  of  parties  the  cause  was 
set  down  for  hearing  by  the  court  on  bill  and  answer.  The 
court  found  for  appellee,  and  decreed  that  appellant  should 
execute  to  appellee  a  deed  for  the  premises,  without  the  ob- 
jectionable clause. 

This  action  of  the  court  is  assigned  for  error.  We  think 
the  decree  was  clearly  right.  Appellee  was  entitled  to  a 
deed  according  to  the  terms  of  his  contract,  unembarrassed 
by  any  reference  to  this  lease.  As  matter  of  description 
the  clause  objected  to  was  wholly  unnecessary.  The  action 
of  appellant  would  indicate  that  he  had  some  purpose  in  in- 
sisting on  the  insertion  of  such  a  clause.  In  no  event  could 
it  be  of  benefit  to  appellee,  but  it  might  possibly  be  of  serv- 
ice to  appellant  if  sued  on  his  covenants  of  warranty.  Ap- 
pellee was  not  required  to  take  any  chances  as  to  the  rights 
of  the  lessee,  or  as  to  what  the  courts  might  hold  concern- 
ing the  effect  of  this  clause  referring  to  Barrett^s  lease. 

Appellee  was  entitled,  under  the  contract,  to  a  warranty 
deed  for  the  premises,  clear  of  all  incumbrances  except  the 
$2,000  mortgage.  This  is  all  that  the  decree  gives  him,  and 
it  should  be  affirmed. 

Decree  affirmed. 


Dorcas  Horney  r.  The  Town  of  Coldbrook. 

1.  MiSTAKB— Ifeoouery  of  Money  Paid  by,  for  Bight  of  Way  in  Open- 
ing iSoocb. 'Where,  in  the  proceedings  for  opening  a  highway,  the  com- 
raissioners  pay  money  for  the  right  oi!  way  to  a  person  imder  the  belief 
tliat  such  person  is  the  owner  of  the  entire  interest  in  the  land  to  be 
taken,  and  that  such  interest  had  been  condemned,  when  in  fact  it  had 
not,  such  person  having  only  a  life  interest  therein,  the  money  is  paid 
without  l^cal  authority  and  may  be  recovered  back. 

2.  Highways— Void  Proceedings  to  Open^Reeovery  of  Money  Paid 
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for  Right  of  Way. — Where  the  proceedings  to  open  a  highway  are  de- 
clared void,  money  paid  by  the  commissioners  for  the  right  of  way  may 
be  recovered  back  as  money  paid  by  public  officers  without  authority. 
3.  Same— iScf-ojf  in  Suits  to  Recover  Money  Wrongfully  Paid, — 
Where  money  is  paid  to  a  person  supposed  to  be  owner  of  the  fee  of 
lands  for  the  right  of  way  in  proceedings  to  open  a  highway  and  the 
proceedings  are  afterward  declared  void  because  the  owners  of  the  fee 
are  not  parties,  etc.,  and  new  proceedings  are  instituted  in  which  the 
interest  of  such  person  is  fixed  at  a  less  sum,  such  sum  may  be  set  off 
pro  tanto  in  proceedings  by  the  town  to  recover  back  the  amount  paid 
under  former  proceedings. 

Agsnmpsit,  money  had  and  received.  Appeal  from  the  Circuit  Court 
of  Warren  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion  filed 
June  1,  1896. 

Grier  &  Stewart,  attorneys  for  appellant. 

In  order  to  recover  back  money  under  the  counts  for 
money  had  and  received,  claimed  to  have  been  paid  through 
mistake,  the  plaintiff  must  show  that  the  mistake  was  not 
chargeable  to  himself  alone,  and  if  it  was  paid  into  court 
under  rule  for  that  purpose  it  is  conclusive  even  though 
paid  erroneously.  Nor  can  money  paid  under  a  mistake  of 
fact  be  recl<aimed  where  the  plaintiff  has  derived  a  substan- 
tial  benefit  from  the  payment;  nor  where  the  defendant 
received  it  in  good  faith  in  satisfaction  of  an  equitable 
claim.     2  Greenleaf  s  Evidence,  Sec.  123. 

As  between  individuals,  where  money  is  voluntarily  paid 
under  a  mistake  as  to  the  law,  and  under  a  claim  of  right*  it 
can  not  be  recovered  back.  The  People  v.  Foster  etal.,  133 
111.  496. 

Where  the  circumstances  calling  for  the  payment  are  well 
known  to  the  party  making  the  paj^ment,  there  is  no  pay- 
ment under  a  mistake  of  fact.  In  order  to  recover  monej' 
paid  on  the  ground  that  it  was  paid  by  mistake,  there  must 
be  a  mistake  of  a  material  fact,  and  it  must  be  without  con- 
sideration. Holt  V.  Thomas  et  al.,  88  Pac.  Kep.  891;  105 
Cal.  273;  Pensacola  &  A.  Ry.  Co.,  16  So.  Rep.  317. 

KiRKPATRicK  &  Alexander,  attorneys  for  appellee. 

If  money  is  paid  under  the  impression  of  the  truth  of  a 
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fact,  which  is  untrue,  it  may  be  recovered  back,  however 
careless  the  party  may. have  been  in  omitting  to  inquire 
into  the  fact.  Kelly  v.  Solari,  9  M.  &  W.  59;  Frambers  v. 
Eisk,  2  111.  App.  499;  Hurd  v.  Hall,  12  Wis.  113;  Devine  v. 
Edwards,  87  111.  177;  18  Am.  and  Eng.  Ency.  225;  County 
of  I^Salle  V.  Simmons,  5  Gil.  513;  Walker  v.  Conant,  C5 
Mich.  194;  Koontz  v.  Central  National  Bank,  51  Mo.  275; 
Marriot  v.  Hampton,  2  Sm.  L.  C.  403;  Rheel  v.  Hicks,  25 
N.  Y.  289;  Frakir  v.  Little,  24  Kas.  598;  Lawrence  v.  The 
American  National  Bank,  54  N.  Y.  435. 

Me.  Peesiding  Justice  Lacey  deliveeed  the  opinion  of 
the  couet. 

This  was  a  suit  by  appellee  to  recover  from  appellant 
certain  money  paid  to  her  by  its  commissioners  of  highways, 
by  reason  of  having  wrongfully  overpaid  her  the  entire  in- 
terest in  land  over  which  the  commissioners  had  laid  out  a 
highway  erroneously,  supposing  she  owned  the  fee,  when  it 
was  afterward  learned  she  only  held  a  life  interest  in ,  the 
same,  and  where  the  road  was  illegally  laid  out. 

The  appellant  was  the  widow  of  Philip  Harvey,  deceased, 
and  there  were  seven  children. 

Under  certain  petition  to  lay  out  a  highway,  and  on  ap- 
peal to  three  supervisors,  condemnation  proceedings  were 
had  to  lay  out  the  proposed  highway  across  the  land  in  which 
appellant  had  a  life  interest,  and  the  children  of  Philip 
Harvev,  deceased,  had  a  reversion. 

The  petition  for  the  highway  named  appellant  as  one  of 
the  land  owners  and  made  no  mention  of  the  reversioners. 
The  supervisors  called  a  jury  and  had  appellant's  land  as- 
sessed without  taking  into  account  the  other  interest  and 
the  jury  gave  her  $500  as  her  damages.  The  supervisors 
ordered  the  road  laid  out  according  to  the  petition. 

On  April  22, 1893,  the  commissioners  of  highways  ordered 
the  damages  to  be  paid  her  assessed  by  the  jury,  and  the 
same  was  paid.  Thereupon  the  commissioners  proceeded  to 
force  open  the  road,  when  the  heirs  of  Philip  Harvey,  the 
remaindermen  of  the  same  land  in  which  appellant  had  a 
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life  interest,  sued  out  a  Avrit  of  injunction  from  the  Circuit 
Court  enjoining  the  commissioners  from  opening  the  road. 

1.  The  grounds  alleged  in  the  bill  for  the  injunction, 
were  that  complainants  were  the  owners  of  the  land  and 
their  damages  had  not  been  assessed. 

2.  That  the  commissioners  of  highway  had  no  jurisdic- 
tion, because  no  petition  had  ever  been  posted  according  to 
law. 

3.  Because  supervisors  had  no  jurisdiction;  because  no 
legal  order  had  ever  been  entered  by  the  commissioners,  and 
because  O'Riley  &  Whitman  were  not  owners  of  land  on  the 
line  of  the  road  and  could  not  appeal. 

4.  If  the  supervisors  ever  had  jurisdiction  it  was  lost, 
because  the  supervisors  gave  notice  for  final  hearing  on  the 
matter  August  13,  1892,  setting  the  hearing  on  the  29th, 
more  than  ten  days  later;  in  consequence  the  order  entered 
on  the  29th  opening  the  road  was  void.  The  allegations  of 
the  bill  were  confessed  and  the  court  made  the  injunction 
perpetual  against  opening  the  road  by  the  defendants. 

After  this  a  second  petition  was  presented  for  the  same 
road  and  it  was  laid  out  under  it,  and  in  that  proceeding  ap- 
pellant's interest  was  assessed  at  $87.66,  and  the  reversionary 
interest  on  the  same  land  at  $412.50,  and  the  latter  amount 
paid  to  the  heirs  and  the  road  opened. 

After  demand  on  appellant  for  the  money  and  refusal, 
this  suit  was  brought  and  recovery  had  against  appellant 
for  $412.50,  the  excess  paid  her  over  what  was  allowed  her 
by  the  second  jury. 

It  is  insisted  by  counsel  for  appellant  that  the  appellee 
is  bound  by  the  assessment  of  the  jury,  and  that  it  was  not 
paid  out  through  mistake  of  facts;  and  that  the  considera- 
tion has  not  failed. 

Upon  examination  of  the  record,  we  think  that  the  com- 
missioners paid  out  the  money  to  appellant  under  the  belief 
that  the  entire  interest  in  the  land  had  been  condemned,  and 
that  appellant  owned  the  entire  interest,  though  some  of 
them  had  been  informed  that  she  only  had  a  life  interest 
in  the  tract. 
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It  must  be  remembered  that  the  commissioners  of  high- 
ways, if  they  knew  that  the  entire  interest  had  not  been 
condemned,  that  they  were  getting  no  right  of  way  over 
this  tract  by  paying  this  money,  and  that  the}'^  had  no  legal 
authority  to  pay  it. 

The  commissioners  were  acting  for  the  public  and  within 
limited  powers,  and  the  public  would  not  be  bound  by  un- 
authorized acts,  where,  in  some  instances,  an  individual 
might  be. 

The  commissioners  exceeded  their  authority  in  paying 
out  the  money  on  the  void  order,  and  when  the  road  was 
declared  void  the  entire  scheme  failed,  and  there  was  no 
shadow  of  any  right  for  the  road  even  as  against  appellant. 
The  commissioners  could  not  hold  a  right  of  way  over  ap- 
pellant's land  where  there  was  no  road  at  that  point  or  any- 
where else;  it  never  was  opened  at  any  point.  The  whole 
proceeding  had  failed  and  appellees  were  entitled  to  recover 
back  the  entire  amount.  The  road  was  void  and  all  pro- 
ceeding from  the  beginning  abandoned. 

But  as  appellant's  interest  had  been  fixed  on  the  second 
proceeding  to  condemn,  it  was  proper  to  allow  her  a  credit 
for  the  amount  allowed  her,  $87.50,  which  was  done.  §be 
can  not  complain  of  this  in  her  own  interest. 

We  think  the  case  of  Bradford  v.  Chicago,  25  111.  349,  is 
very  much  in  point,  only  that  case  was  where  an  individual 
had  paid  an  assessment  to  a  municipal  corporation  where 
the  improvement  was  abandoned  because  the  assessment  roll 
was  void. 

It  is  insisted  that  if  in  that  case  the  city  had  not  aban- 
doned the  improvements  and  gone  ahead,  the  case  would 
have  been  different.  It  will  be  remembered  that  the  road 
was  entirely  abandoned  under  the  first  proceeding  to  lay  it 
out  because  the  commissioners  were  enjoined. 

The  first  proceeding  went  for  naught,  and  the  last  was  not, 
nor  could  be,  in  any  way  connected  with  it. 

The  first  proceeding  was  in  no  way  used  in  obtaining  ap- 
pellant's right  of  way,  but  as  she  had  money  in  her  hands 
paid  to  her  wrongfully  by  the  commissioners,  it  was  proper 
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to  oflFset  what  they  owed  her  for  her  right  of  way  under 
the  last  condemnation  proceedings  against  so  much  of  the 
money  in  her  hands. 

Seeing  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 


65      482 
f92      281  

—  W.  0.  Pate  V.  J.  A.  Marsh. 


1.  Real  Estate  Agent— TTTi^n  Entitled  to  Commissions,— Where  an 
agent  employed  to  seU  real  estate  produces  a  i)er8on  who  ultimately 
buys,  he  is  entitled  to  his  oommissions,  although  the  trade  is  consum- 
mated by  the  owner  of  the  property. 

Assam psit,  for  commissions.  Appeal  from  the  Circuit  Court  of  Liv- 
ingston County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Reversed  and  remanded. 
Opinion  filed  June  1,  1896. 

L.  F.  Stbawn,  attorney  for  appellant. 
A.  E.  Harding,  attorney  for  appellee. 

Mr.  Justice  Laoey  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  appellant  originally  before  a 
justice  of  the  peace,  to  recover  a  commission  fee  of  $50, 
claimed  by  appellant  under  a  contract  between  him  and  ap- 
pellee for  selling  appellee's  house  and  lot,  or  for  helping 
make  the  sale. 

The  trade  with  McMullen,  the  first  customer  proposed, 
was  not  consummated,  and  negotiations  were  started  with  one 
Thomas,  who  wanted  to  buy  a  house  and  lot,  and  after  both 
appellant  and  appellee  had  seen  Thomas  about  his  proposed 
purchase,  as  N.  Y.  Green  testified,  appellee  agreed  to  give 
appellant  all  his  property  netted  over  $1,200.  This  was  on 
the  13th  March,  1895,  and  on  that  date  Pate,  appellant, 
and  Green  went  to  see  Thomas,  as  he  testified,  and  recom- 
mended the  property  as  nice,  and  Thomas  said  he  had  seen 
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the  property  and  thought  it  could  be  boughtfor  $1,250,  and 
that  he  liked  the  property  and  would  come  and  see  appellant 
the  next  da  v. 

On  the  next  day  Thomas  received  a  letter  from  appellee, 
in  which  he  proposed  to  sell  the  property  to  him  and  in 
which  he  said,  "  a  real  estate  man  has  been  trying  to  work  a 
good  commission  out  of  it,  but  I  told  him  it  was  not  for  sale* 
There  is  not  any  use  of  one  paying  $50  to  make  a  trade,  con- 
sequently if  you  buy  you  can  make  the  trade  with  me. 
Would  like  to  see  you  before  I  leave."  The  trade  was  made 
the  next  day,  the  15th  March,  with  appellee  direct,  and 
Thomas  paid  him  $1,250  for  the  property. 

It  is  true  appellee  denied  this  as  a  witness,  and  testified 
he  withdrew  the  property  from  the  appellant's  hands,  and 
told  him  he  withdrew  it  Here  was  a  conflict  of  the  evi- 
dence. 

There  appears  to  be  no  doubt  from  the  evidence  that  ap- 
pellee listed  his  property  with  appellant,  for  sale,  and  the 
evidence  shows  that  appellant  attempted  to  make  the  sale, 
and  had  seen  Thomas  together  with  his  employe,  Green,  and 
had  made  a  favorable  impression  and  influenced  him  to  some 
extent  to  purchase  the  property,  and  promised  to  see  ap- 
pellant the  next  day. 

If  appellee  had  not  interfered  by  his  letter,  there  can 
not  be  much  doubt  but  that  appellant  would  have  made  the 
sale,  and,  according  to  the  proof,  been  entitled  to  his  pay 
beyond  question. 

fiut  just  about  the  time  he  was  about  to  succeed  appellee 
stepped  in  and  made  the  sale  himself,  and  appropriated  ap- 
pellant's labors  to  himself.  Appellee  could  not  rescind  the 
contract  under  such  circumstances  and  appropriate  appel- 
lant's labors.  It  would  be  a  fraud  to  allow  him  to  do  so. 
Good  faith  required  that  appellee  should  allow  appellant 
to  complete  the  sale  after  he  had  opened  negotiations.  ,  His 
letter  clearl}'  discloses  the  animus  of  his  actions  in  complet- 
ing the  sale  himself. 

"  Where  an  agent  is  employed  to  sell  real  estate,  and  pro- 
duces a  person  who  ultimately  buys  the  property,  the  agent 
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is  entitled  to  his  commission,  although  the  trade  may  have 
been  consummated  by  the  owner  of  the  property."  Arling- 
ton V.  Carey,  5  Baxter,  609;  Monroe  v.  Snow,  131  111.  126. 

If  the  agent  is  the  meritorious  cause  of  the  sale,  though 
finally  consummated  by  the  owner  of  the  realty,  he  is  entitled 
to  his  commission.  Taylor  v.  Parr,  52  Mo.  249;  Adams  v. 
Decker  Bros.,  34  111.  App.  20. 

Under  those  circumstances,  the  court,  by  appellee's  fourth 
Instruction,  told  the  jury  the  appellant  could  not  recover 
"  unless  it  believed  from  the  evidence  the  plaintiff  did  sell 
said  property." 

This  was  erroneous  because  appellant  did  not  claim  that 
he  consummated  the  sale;  he  was  prevented  by  appellee;  but 
the  sale  was  brought  about  or  materially  aided  by  appellant 
working  under  his  contract  with  appellee,  and  this  would 
entitle  him  to  recover  notwithstanding  appellee  interfered 
and  prevented  appellant  from  finishing  the  sale. 

The  fifth  instruction  for  appellee  is  subject  to  the  same 
objection.  Then  there  was  evidence  tending  to  show  that 
appellant  was  to  be  paid  his  commission  for  assisting  to 
bring  about  the  sale. 

Appellee  insists  that  appellant's  given  instructions  cured 
those  given  in  error  for  appellee.  This  is  not  always  the 
case;  only  where  the  court  can  see  no  harm  was  done  by  the 
erroneous  instructions.  We  think  the  error  was  such  as 
likely  to  influence  the  verdict  wrongfully  against  appellant. 

The  judgment  of  the  court  below  is  therefore  reversed 
and  the  cause  remanded. 


Merchants  National  Bank  t.  Joseph  W.  Maple. 

1.  Banks  and  Baneino — Right  to  Apply  Deposits  on  Notes. — A  peisan 
drew  checks  upon  a  bank  aggregating  the  amount  of  his  deposit.*  Be- 
fore the  checks  were  presented  for  payment,  the  bank  applied  the  deposit 
upon  a  note  it  held  against  the  drawer  and  another  person  and  entered 
it  as  a  credit  thereon.  Held,  tliat  the  bank  had  the  legal  right  to  make 
such  application. 
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2.  Same— 2>raioer  and  Drawee  of  Checkn^ Against  Deposits.— The 
drawee  of  a  check  upon  the  drawer's  deposit  in  a  bank  is  in  no  better 
position  than  the  drawer,  and  if,  at  the  time  of  presenting  the  check  for 
payment,  the  drawer  can  not  recover  his  deposit,  the  drawee  can  not 
compel  payment  of  the  check. 

8.  Promissoby  Notes — Joint  and  Joint  and  Several— Set-off,— A. 
joint  promissory  note  is  also  joint  and  several  under  the  statute  and  one 
of  the  makers  may  be  sued  alone  upon  it  or  it  may  be  sued  as  a  counter 
claim  or  set-off  against  one  of  the  makers  in  an  action  brought  by  him 
against  the  holder  of  the  note. 

AssnnipBlt,  on  checks.  Error  to  the  Circuit  Court  of  Peoria  County; 
the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at 
the  December  term,  1895.  Reversed  and  remanded.  Opinion  filed  June 
1,  1896. 

Page,  Wead  &  Putkrbaugh,  attorneys  for  plaintiff  in 
error. 

Plaintiff  not  having  presented  his  checks  to  defendant 
for  payment  until  after  the  application  was  made  by  defend- 
ant of  the  deposit  on  the  note,  there  was  no  appropriation, 
so  far  as  defendant  is  concerned,  of  the  deposit  to  the  pay- 
ment of  plaintiff^s  checks;  so  plaintiff  is  in  the  same  posi- 
tion as  Bowman  would  be  if  suing  for  the  deposit.  Met- 
ropolitan National  Bank  v.  Jones,  137  111.  63i;  Bank  of 
Antigo  V.  Union  T.  Co.,  149  111.  352. 

By  statute  of  Illinois  the  note  in  evidence  is  the  joint  and 
several  note  of  the  makers.  Marine  National  Bank  v.  James 
H.  Ferry's  Admr's,  40  111.  265. 

And  the  holder  could  have  proceeded  against  both  or 
either  for  payment.  People,  for  use,  etc.  v.  Harrison,  Ad- 
ministrator, 82  111.  84. 

Being  joint  and  several,  and  an  instrument  on  which  the 
bank  might  have  proceeded  against  Bowman  alone,  it  is  a 
proper  set-off  or  counter-claim  to  be  used  against  the  de- 
mand in  this  case.  Parsons  on  Bills  and  Notes,  609;  Fer- 
guson V.  Millikin,  42  Mich.  441;  22  Am.  &  Eng.  Ency.  of 
Law,  288;  Hurdle  v.  Harmer,  5  Jones  (N.  C.)  360;  Pate  v. 
Gray,  Heinstead  (U.  S.)  155;  Kandolph  on  Commercial  Paper, 
Vol.  3, 1863;  20  Barbour,  447;  Branch,  etc.  v.  Morris,  13  Iowa, 
138;  13  Upper  Canada  Common  Pleas,  405;  Dunwiddie  v. 
Kerley,  6  J.  J.  Marsh.  (Ky.)  501. 
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A  bank  may  apply  on  a  matured  indebtedness  so  much  of 
its  debtor's  deposit  as  is  suflScient  to  pay  it.  Home  Na- 
tional Bank  v.  Newton,  8  111.  App.  5(53;  Myers  v.  The 
Union  National  Bank,  27  111.  App.  254;  Hayden  v.  Alton 
National  Bank,  29  111.  App.  458;  Daniel  on  Neg.  Ins.,  Vol. 
2,  Sec.  1429. 

On  a  joint  and  several  note,  parties  may  be  pursued  all  at 
once,  or  separately,  until  satisfaction  is  had.  People,  etc., 
V.  Harrison,  82  111.  84. 

Under  partnership  liability,  recovery  against  one  is  a 
bar  to  any  recovery  against  others.  Jansen  v.  Grimshaw, 
125  111.  475;  Lindley  on  Partnership,  Vol.  1,  star  193. 

A  partnership  liability  is  joint  and  not  several.  Lindley 
on  Part.,  Vol.  1,  star  193. 

Where  b}'  the  statute  the  debt  of  a  partnership  is  joint 
and  several,  so  that  a  creditor  could  have  sued  a  single  part- 
ner,  he  can  set  oflf  his  claim  against  the  firm  against  the 
claim  of  such  partner.  Allen  v.  Maddox,  40  Iowa,  124; 
Bates  on  Partnership,  Vol.  2,  Sec.  1081. 

J.  W.  Maple,  attorney  for  defendant  in  error. 

It  is  a  familiar  rule  that  ^ebts,  to  be  the  subject  of  set- 
off, must  be  mutual  between  the  parties  to  the  action.  A 
debt  due  from  a  firm  can  not  be  set  off  against  the  claim  of 
an  individual  partner  of  the  firm.  Coates  v.  Preston  et  al., 
105  111.  470;  Hilliard  v.  Walker,  11  111.  644. 

A  separate  demand  can  not  be  set  off  against  a  joint  one, 
nor  can  a  joint  debt  be  set  off  against  a  separate  one.  The 
demands  to  be  set  off  must  be  mutual,  and  between  all  the 
parties  to  the  action.  Burgwin  et  al.  v.  Babcock  etal.,  11 
111.  28;  Lemon  v.  Stevenson,  36  111.  49. 

A  bank  has  the  right  of  set-off  as  against  a  deposit  only 
when  the  individual,  who  is  both  depositor  and  debtor, 
stands  in  both  these  characters  alike  in  precisely  the  same 
relation  and  on  precisely  the  same  footing  toward  the  bank. 
Hence,  an  individual  deposit  can  not  be  set  off  against  a 
partnership  debt.  The  International  Bank  v.  Jones  et  al., 
119  111.  407. 
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A  bank  can  not  charge  an  over-draft  of  a  firm  against  the 
individual  account  of  a  member  of  the  firm,  although  the 
member,  as  such,  may  be  liable  for  the  over-draft.  Adams 
V.  First  National  Bank,  113  K  C.  332;  18  S.  E.  Eep.  513. 

Opinion  per  Curiam. 

This  is  a  suit  by  appellee  on  two  checks,  of  date  January 
24:,  1895,  and  Februarj'  5, 1895,  respectively,  drawn  by  John 
Bowman  on  appellant,  the  first  for  $35.82,  and  the  second 
for  $117.73,  aggregating  the  exact  amount  of  the  deposit  of 
the  drawer  in  appellant's  bank.  The  appellant  held  a 
promissory  note  given  by  said  John  Bowman  and  Val  G. 
Heiter  for  the  sum  of  $400,  of  date  April  3,  1894,  due  in 
ninety  days,  and  before  either  of  the  above  checks  was  pre- 
sented for  payment,  the  appellant  had  applied  the  entire 
deposit  as  payment  on  said  note,  and  entered  it  as  a  credit 
thereon. 

When  the  checks  were  presented  appellant  refused  to 
pay  either  of  them  for  the  reason  that  the  drawer  had  no 
money  in  the  bank  on  deposit  out  of  which  to  pay  them, 
it  having  been  applied  on  the  said  note.  The  appellee  then 
brought  suit  on  the  checks. 

The  case  was  tried  by  the  court  without  a  jury  and  the 
appellant  pleaded  the  set-off  of  the  note  as  against  the  deposit 
of  Bowman.  The  court  refused  to  allow  the  set-off,  and 
gave  judgment  for  appellee  for  the  amount  of  the  two 
checks. 

The  only  question  in  the  case  is  whether  the  appellant 
had  the  legal  right  to  apply  the  bank  deposit  of  Bowman 
to  the  payment  of  his  note. 

The  appellee,  not  having  presented  his  checks  for  pay- 
ment till  after  the  appellant  had  applied  the  deposit  as 
payment  on  the  note,  he  is  in  no  better  position  than  Bow- 
man would  have  been  had  he  sued  to  recover  the  deposit 
himself.  Metropolitan  National  Bank  v.  Jones,  137  111.  634; 
Bank  of  Antigo  v.  Union  Trust  Co.,  149  111.  352. 

The  question  presented  is,  could  appellant  apply  the  in- 
dividual deposit  of  Bowman  on  a  note  signed  by  himself 


488  Appellate  Courts  op  Illinois. 

Vol.  65.]  Merchants  Nat  Bank  v.  Maple. 

and  another?  On  this  subject  we  have  no  doubt.  While 
the  note  was  joint,  it,  under  our  statute,  was  also  several, 
and  appellant  might  sue  Bowman  alone  on  the  note  and  re- 
cover the  amount  due,  or  it  might  treat  the  makers  as  joint 
debtors  and  sue  them  jointly  and  severally.  The  Marine 
National  Bank  v.  Ferry's  Adm'rs,  40  111.  255;  The  People, 
for  use,  etc.,  v.  Harrison,  Adm>,  82  111.  84. 

The  note  could  be  used  as  a  counter-claim  or  set-oflf 
against  Bowman  in  any  suit  he  might  bring  to  recover  his 
deposit  from  the  bank.  Heydon  v.  Alton  National  Bank, 
29  111.  App.  458. 

The  appellee  attempted  to  show  that  the  note  in  question 
was  a  partnership  note  of  the  makers,  and  that  therefore 
could  not  be  set  off  against  the  individual  deposit  of  Bow- 
man. The  court  below  seemed  to  take  that  view  of  it,  and 
refused  to  allow  the  set-off  or  application  of  Bowman's  de- 
posit account  on  the  note.  We  think  this  was  error.  The 
giving  of  the  note  to  the  bank  as  individual,  in  law  divested 
it  of  its  partnership  character,  so  far  as  to  make  the  debt  or 
cause  of  action  joint  and  several  and  not  joint  only,  as  it  w^ould 
have  been  had  the  makers  owed  the  appellant  as  {Partners 
only.  Appellant,  besides,  had  no  notice  of  the  partnership 
character  of  the  maker's  indebtedness  and  accepted  the  note 
as  a  joint  and  several  obligation. 

Had  appellant  brought  suit  against  Bowman  alone,  could 
he  be  allowed  to  plead  in  abatement  joint  indebtedness  of 
the  two  makers  as  partners  and  thereby  defeat  the  action 
against  him  alone  ? 

We  think  clearly  not.  The  cases  cited  by  appellee  show- 
ing that  under  certain  circumstances' a  note  given  by  part- 
ners as  individuals  can  be  shown  by  parol  to  have  been 
given  for  a  partnership  debt,  do  not  apply  in  a  case  like 
this.  Because  the  court  should  have  found  for  appellant  on 
the  facts,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded. 
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1.  Statute  of  Fraxidb— -Possession  Under  Void  Leases. — Where  pos- 
session is  taken  under  a  lease  not  in  writing  and  void  under  the  statute 
of  frauds  and  retained  until  the  expiration  of  the  term,  it  is  too  late  for 
the  tenant  to  plead  the  statute  and  avoid  the  payment  of  rent. 

2.  AasNTS — When  Personally  Liable, — An  agent  who  conceals  the 
fact  of  his  agency  and  contracts  as  an  ostensible  principal  will  be  per- 
sonally liable  as  such. 

8.  Lease— jE?Jf6c<  of  a  Surrender  Before  the  Expiration  of  the  Term, — 
Where  premises  are  leased  for  a  fixed  term,  the  lessee  can  not  release 
himself  from  the  payment  of  rent  by  surrendering  the  premises  before 
the  expiration  of  the  terra  without  the  consent  of  the  lessor. 

Aetion  for  Balance  of  Beut.— Appeal  from  the  Circuit  Court  of  La 
Salle  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Affirmed.  Opmion  filed 
June  1, 1896. 

Wright  &  Hoadly,  attorneys  for  appellant. 

A  lease  which  is  not  to  be  performed  within  a  year  from 
the  time  of  making  it,  is  required  by  the  statute  of  frauds 
to  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith.  E.  S.,  Chap.  59,  Sees.  1,  2;  Comstock  v.  Ward, 
22  111.  248;  Olt  v.  Lohnas,  19  111.  276;  Wheeler  v.  Franken^ 
thai,  78  111.  124;  Creighton  v.  Sanders,  89  111.  543;  Smith 
V.  Kinkaid,  1  Brad.  620. 

Hbnby  Fetzbk  and  MoDouoall  &  Chapman,  attorneys 
for  appellee. 

An  agent  who  conceals  the  fact  of  his  agency  and  con- 
tracts as  the  ostensible  principal,  is  undoubtedly  liable  in  the 
same  manner  and  to  the  same  extent  as  though  he  were  the 
real  principal  in  interest.    Mechem  on  Agency,  Sec.  654. 

The  duty  rests  upon  the  agent,  if  he  would  avoid  personal 
liability,  to  disclose  his  agency,  and  not  upon  others  to  dis- 
cover it.  It  is  not,  therefore,  enough  that  the  other  party 
has  the  means  of  ascertaining  the  name  of  the  principal;  he 
must  have  actual  knowledge  or  the  agent  will  be  bound. 
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There  is  no  hardship  to  the  agent  in  this  rule,  as  he  always 
has  it  in  his  power  to  relieve  himself  from  personal  liability 
by  fully  disclosing.his  principal,  and  contracting  only  in  the 
latter's  name.  If  he  does  not  do  this,  it  may  well  be  pr^ 
sumed  that  he  intended  to  make  himself  personally  responsi- 
ble. Wheeler  v.  Reed,  36  111.  82;  Bickford  v.  First  National 
Bank,  42  111.  238;  Baldwin  v.  Leonard,  39  Vt.  260;  Cobb  v. 
Knapp,  71  N.  T.  349;  Raymond  v.  Mills,  2  Mete.  (Mass.) 
319. 

Mr.  Justice  Cbabtree  dsliyebed  the  opinion  of  the 
Court. 

Appellee  sued  appellant  and  Max  Teller  to  recover  a  bal- 
ance of  eighty-one  dollars,  which  he  claimed  they  owed 
him  for  rent  of  certain  premises  in  Streator,  Illinois. 

Appellee  swears  that  about  May  1, 1891,  appellant  applied 
to  him  to  rent  a  certain  store  building  in  which  the  firm  of 
Teller  &  Weil  desired  to  carry  on  the  hide  and  wool  business. 
He  further  swears  appellant  informed  him  that  he,  appellant, 
was  a  member  of  said  firm.  It  appears  there  was  in  fact  a 
partnership  of  that  name  and  style  carrying  on  such  a  busi- 
ness. After  some  negotiations  between  appellant  and  appel- 
lee concerning  the  fixing  up  of  the  building,  and  the  amount 
of  rent  to  be  paid,  a  verbal  lease  of  the  premises  was 
entered  into  for  the  term  of  one  year,  at  a  monthly  rental 
of  twenty-five  dollars.  Teller  &  Weil  took  possession  on 
June  1,  1891,  and  paid  rent  at  the  agreed  rate  for  some  five 
or  six  months,  when  appellant  informed  appellee  the  firm 
of  Teller  &  Weil  was  dissolved  and  appellee  should  there- 
after look  to  Teller  for  the  rent,  which  appellee  declined  to 
do.  Appellant,  however,  went  away.  Teller  continuing  to 
occupy  the  premises  as  before,  and  paying  rent  for  the  re- 
mainder of  the  term  except  about  seventy-five  dollars.  No 
surrender  or  offer  to  surrender  the  possession  of  the  prem- 
ises was  made  either  by  Teller  or  Weil.  The  evidence  also 
shows,  that  another  room  had  been  rented  by  appellee  to 
Teller  &  Weil  for  a  few  days  for  the  sum  of  ten  dollars, 
four  dollars  of  which  had  been  paid,  the  remaining  six  del- 
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lars,  together  with  the  unpaid  seventy-five  dollars  of  the 
store  rent,  constituting  the  balance  of  eighty-one  dollars  for 
which  suit  was  brought.  A  jury  was  waived,  and  on  a  trial 
by  the  court,  appellee  recovered  a  judgment  for  eighty-one 
dollars  damages,  and  costs. 

Appellant  prosecutes  his  appeal  to  this  court,  and  asks  a 
reversal  on  three  grounds : 

1.  Because  he  says  he  was  not  a  partner  in  the  firm  of 
Teller  &  Weil,  but  was  the  mere  agent  of  the  firm,  and 
not  bound. 

2.  That  the  lease  being  for  a  longer  period  than  one  year 
from  the  time  of  making,  was  within  the  statute  of  frauds 
and  void. 

3.  Because  he  claims  that  all  rent  was  paid  up  to  thQ 
time  when  the  partnership  between  Teller  &  Weil  was  dis- 
solved; that  Max  Teller  continued  the  business  thereafter, 
and  that  appellee  having  received  rent  from  Teller  should 
look  to  him  for  this  balance. 

We  are  not  disposed  to  disturb  the  finding  of  the  court 
upon  the  question  as  to  whether  or  not  appellant  was  a 
partner  with  Teller.  There  was  a  conflict  in  the  evidence 
as  to  what  appellant  told  appellee  upon  that  subject.  The 
court  saw  the  witnesses  and  heard  them  testif v;  there  was 
some  corroboration  of  appellee  and  we  can  not  say  the  find-, 
ing  was  not  warranted  by  the  evidence.  That  appellant 
dealt  directly  with  appellee  is  admitted,  and  he  nowhere 
swears  that  he  disclosed  his  agency.  If  he  did  not  wish  to 
be  personally  liable,  he  should  have  fully  informed  appellee 
as  to  the  facts,  giving  the  names  of  his  principals,  and  not 
leaving  appellee  to  suppose  he  himself  was  a  principal  if  he 
did  not  expect  to  be  so  treated.  The  duty  was  upon  ap- 
pellant to  disclose  his  agency,  and  not  upon  appellee  to 
discover  it.  Having  contracted  as  a  principal,  he  can  not 
complain  now,  if  he  is  held  liable  as  such.  Bickford  v. 
First  National  Bank,  42  111.  238. 

The  defense  of  the  statute  of  frauds  can  not  avail. 
That  statute  was  designed  to  prevent  fraud,  and  not  to  as- 
sist in  its  perpetration.    Possession  of   the  premises  was 
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taken  under  the  lease  and  retained  until  the  expiration  of 
the  term,  and  it  is  too  late,  after  the  benefit  of  the  contract 
has  been  enjoyed,  to  say  it  was  void  under  the  statute  of 
frauds.  Appellant  having  had  the  use  of  the  premises 
under  the  lease  for  the  entire  term,  should  pay  for  them  ac- 
cording to  its  provisions. 

As  to  the  third  proposition,  we  think  the  position  of  ap- 
pellant is  untenable.  The  premises  were  leased  to  appellant 
and  Teller  for  one  year,  and,  until  the  term  expired  and  the 
possession  of  the  premises  was  surrendered,  appellant  could 
not  release  himself  from  liability  without  the  consent  of  ap- 
pellee. Here  there  was  no  surrender,  nor  oflfer  to  surrender, 
but  the  premises  were  occupied  under  the  lease  for  the  whole 
term,  and  the  dissolution  of  the  partnership  of  Teller  &  Weil 
in  no  way  affected  appellant's  liability.  Finding  no  error 
in  the  record,  the  judgment  will  be  affirmed. 
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1.  Indictment — Living  in  an  Open  State  of  Adultery.^ An  indict- 
ment for  living  together  in  open  state  of  adultery,  which  charges  the 
offense  in  the  language  of  the  statute,  is  sufficient. 

2.  Same — Form  of,  Under  the  Statute. —Section  408  of  the  criminal 
code,  providing  that  every  indictment  shall  be  deemed  sufficiently  tech- 
nical and  correct  which  states  the  offense  in  the  language  of  the  statute 
creating  it,  was  intended  to  do  away  with  the  technicality  of  the  com- 
mon law,  and  under  it  courts  ought  not  to  make  use  of  those  technicali- 
ties in  so  strictly  construing  the  statute  as  to  annul  its  reasonable  scope 
and  effect 

8.  Adultery— iToio  Proven. — The  offense  of  adultery  is  sufficiently 
proven  by  circumstances  which  raise  the  presumption  of  cohabitation 
and  unlawful  intimacy. 

4.  SAJ£a— 'Evidence  of  Former  Acts.— On  the  trial  of  an  indictment 
for  living  together  in  an  open  state  of  adultery,  evidence  tending  to  show 
continuous  acts  of  improper  intimacy  between  the  defendants  at  differ- 
ent periods  and  places,  before  the  commission  of  the  offense  alleged  in 
the  indictment,  is  competent  to  show  the  relation  existing  between  the 
parties. 
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5.  Evidence— Z>eercca,  When  Not  Competent — On  the  trial  of  two 
persons  for  living  in  open  adultery  a  decree  previously  entered  in  a 
divorce  suit  between  one  of  the  defendants  and  her  husband  is  not 
admissible. 

Mb.  Justice  Harkwb  dissents. 

Indictment.— Error  to  County  Court  of  Kane  County;  the  Hon.  Mab- 
cus  O.  SouTHWOBTH,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1805.    Afi&rmed.     Opinion  filed  June  1, 1896. 

Babnum,  Humphebt  &  Barnum,  S.  P.  Shope  and  Samitel 
Alsohuleb,  attorneys  for  plaintiffs  in  error. 

Fbank  W.  Josltn,  State's  Attorney  of  Kane  county,  and 
Hanchett  &  Plaik,  attorneys  for  defendant  in  error. 

Mb.  Justice  Lacst  dklivebed  the  opinion  op  the  Coubt. 

The  plaintiffs  in  error  were  indicted  in  the  Kane  County 
Circuit  Court  June  8,  1896,  charged  with  living  together  in 
an  open  state  of  adultery  contrary  to  the  form  of  the  statute 
and  against  the  peace  and  dignity  of  the  people  of  the 
State.  The  suit  was  certified  to  the  County  Court  for  trial 
May  22,  1895. 

The  case  was  tried  by  a  jury  in  the  County  Court,  result- 
ing in  a  verdict  of  guilty  as  to  both  defendants.  The  court, 
after  overruling  a  motion  for  a  new  trial,  sentenced  each 
defendant  to  pay  a  fine  of  $500  and  costs,  and  to  stand  com- 
mitted till  such  fine  and  costs  were  paid. 

The  plaintiffs  in  error  moved  the  court  to  quash  the  in- 
dictment, and  after  conviction,  in  arrest  of  judgment,  both 
of  which  motions  were  overruled  by  the  court.  This  brings 
before  us  the  question  of  the  sufficiency  of  the  indictment. 

It  consists  of  two  counts.  The  first  charges  that  the  de- 
fendants "  on  the  8th  day  of  April,  1895,  at  and  within  the 
county  aforesaid  (Kane  Co.)  did  then  and  there  unlawfully 
and  illegally  live  together  in  an  open  state  of  adultery,  con- 
trary to  the  form  of  the  statute  in  such  ease  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  State  of 
Illinois." 

The  second  count  charges  that  the  defendants  ^^  did  then 
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and  there  wrongfully,  unlawfully  and  illegally,  each  with 
the  other,  live  together  in  an  open  state  of  adultery,  the 
said  Herbert  P.  Crane,  alias  Bert  Crane,  being  then  and 
there  a  married  man,  having  been  previously  married  to  one 
Jessie  E.  Doolittle,  and  the  said  Lizzie  B.  Stiles,  alias  Lillian 
B.  Stiles,  being  then  and  there  a  married  woman,  having 
been  previously  married  to  one  Everell  D.  Stiles,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided," 
etc. 

We  are  of  the  opinion  that  the  averments  in  the  indict- 
ment, being  in  the  language  of  the  statute,  are  sufl9cient. 
The  section  under  which  the  indictment  is  framed,  section 
11  of  the  criminal  code,  provides :  "  If  any  man  and  woman 
shall  live  together  in  an  open  state  of  adulterj'^  or  forni- 
cation, or  adultery  and  fornication,  every. such  person  shall 
be  fined,"  etc.  Section  408  of  the  criminal  code  provides 
that  "  every  indictment  or  accusation  of  the  grand  jury 
shall  be  deemed  sufficiently  tecl\nical  and  correct  which 
states  the  offense  in  the  terms  and  language  of  the  statute 
creating  the  offense,  or  so  plainly  that  the  nature  of  the 
offense  may  be  easily  understood  by  the  jury."  It  is  insisted 
by  counsel  for  plaintiffs  in  error  that  this  indictment  is  de- 
fective in  not  alleging  that  each  of  the  plaintiffs  in  error 
were  married  to  others  than  each  other  at  and  during  the 
time  the  alleged  offense  was  charged  to  have  been  commit- 
ted; that  the  mere  allegation  that  they  "  lived  together 
each  with  the  other  in  an  open  state  of  adultery  "  is  not  suf- 
ficient, but  that  there  should  be  a  charge  in  extenao^  that 
each  had  a  living  husband  or  wife  at  the  time  and  that  the 
defendants  were  not  married.  We  think,  under  the  statute, 
such  an  allegation  was  unnecessary.  The  well  known 
meaning  of  the  word  adultery  is  the  illicit  sexual  connec- 
tions of  a  man  and  woman  who  are  not  married  to  each 
other,  and  each  of  whom  has  a  living  husband  or  wife  at  the 
time,  and  the  jury  could  easily  understand  that  from  the 
language  of  the  statute. 

The  indictment  in  this  case  indicates  the  offense  suffi- 
ciently to  give  the  offender  proper  notice  of  the  crime  with  ^ 
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which  he  is  charged  by  the  mere  adoption  of  the  statutory 
terms. 

In  Connolly  v.  People,  2  Scam.  474,  the  court  says  that 
this  section  408  of  the  criminal  code  was  intended  "  to  do 
awav  with  those  niceties  and  technicalities  of  the  common 
law,  which  made  distinctions  where  there  was  no  difference, 
and  which  were  thought  often  more  to  impede  the  admin- 
istration of  justice  than  to  promote  it,"  And  we  will  add  here 
that  courts  ought  not  to  make  use  of  those  same  "  niceties 
and  technicalities  of  the  common  law "  in  so  strictly  con- 
struing the  statute  as  to  annul  its  reasonable  scope  and 
effect.  See  Locher  v.  The  People,  1 32  111.  504;  Cannody  v. 
People,  17  111.  158;  West  v.  People  137  111.  189;  Morton  v. 
People,  47  111.  468.  We  also  cite  the  cases  in  other  States 
in  point  where  indictments  were  drawn  in  the  language  of 
the  statute  on  same  charges  as  here,  i.  ^.,  living  in  open 
adultery.  State  v.  Hilton,  6  Ala.  864;  State  v.  Stevens, 
63  Ind.  542;  State  v.  Coach,  7  Blackf.  Ind.  468;  State  v. 
Lashl}^  84  N.  C.  754;  Swancoat  v.  State,  4  Texas  App.  105. 

Pridiord  v.  The  People,  139  111.  50,  is  not  in  point.  The 
court  say  in  that  case  that  the  indictment  was  not  in  the 
language  of  the  statute.  Neither  is  the  case  of  McNair  v. 
People,  89  111.  441,  similar  in  fact  or  principle  to  the  case 
at  bar.  We  therefore  hold  the  indictment  good,  and  that 
the  court  below  committed  no  error  in  overruling  plaintiff 
in  error's  motion  to  quash  and  in  arrest. 

The  plaintiffs  in  error  insist  that  the  evidence  is  insuflS- 
cient  to  support  the  verdict;  that  the  court  erred  in  admit- 
ting evidence  of  acts  and  conduct  in  other  counties  and 
States,  anterior  to  the  time  covered  by  the  indictment,  be- 
cause there  was  no  incriminating  evidence  in  the  county 
where  plaintiffs  in  error  were  charged  wijbh  living  in  an  open 
state  of  adultery,  tending  to  prove  the  crime  charged  in  that 
county;  that  proper  instructions  were  refused  for  defend- 
ant— one  and  three,  four  and  five;  that  the  court  erred  in  giv- 
ing the  eleventh,  fourteenth  and  sixteenth  instructions  for 
the  people;  that  the  court  erred  in  refusing  to  admit  in 
evidence  a  certified  copy  of  thetdecree  of  the  Superior  Court 
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of  Cook  County,  dismissing  the  bill  in  case  of  Everell  D. 
Stiles  V.  plaintiff  in  error  Lillian  B.  Stiles,  after  hearing, 
for  want  of  equity,  which  bill  charged  plaintiff  in  error 
with  adultery  with  plaintiff  in  error  Crane,  and  Mr.  Stiles 
sought  divorce  on  that  ground;  and  lastly,  the  court  erred 
in  ruling  on  plaintiff  in  error's  evidence. 

The  evidence  in  the  record  is  very  voluminous,  as  well  as 
the  briefs  of  counsel  on  both  sides.  The  case  has  attracted 
a  good  deal  of  attention  on  account  of  the  celebrity  given 
the  two  divorce  suits  tried  in  Cook  county,  wherein  Everell 
D.  Stiles  was  complainant  against  his  wife,  one  of  the  plaint- 
iffs in  error  here,  charging  her  with  adultery  with  Mr. 
Crane,  the  other  plaintiff  in  error;  and  Mr.  Crane's  wife 
against  him,  charging  him  with  adultery  with  Mrs.  Stiles, 
his  co-defendant  in  this  prosecution. 

It  is  not  practicable  for  us  to  go  into  a  critical  examina- 
tion of  the  evidence  introduced  before  the  jury  for  and 
against  the  plaintiffs  in  error.  The  evidence  is  too  volu- 
minous, and  the  circumstances  too  numerous  to  admit  of  it 
in  an  opinion  of  this  court;  and  besides  it  is  not  necessary, 
as  the  only  question  for  us  to  decide  is,  whether  the  evidence 
is  sufficient  to  sustain  the  verdict. 

It  appears  from  the  evidence  that  plaintiff  in  error  Crane 
was  married  to  his  wife,  Jessie  Doolittle,  February  22, 1883, 
and  Mr.  Stiles  to  his  wife,  Lillian  Brower,  June  25,  1884. 

Stiles  and  Crane  had  been  acquainted  from  boyhood,  and 
their  families  soon  became  acquainted  and  visited  at  each 
other's  homes,  and  attended  places  of  amusement  together. 
After  a  time  an  intimacy  grew  up  between  Mr.  Crane  and 
Mrs.  Stiles.  Mr.  Crane  was  very  fond  of  her.  They  were 
all  living  in  Chicago. 

The  evidence  tends  so  show  that  a  close  intimacy  con- 
tinued between  Mrs.  S.  and  Crane  until,  in  May,  1891,  Stiles 
went  to  Honduras  on  business,  and  stayed  till  September. 
During  his  absence,  plaintiff  in  error  Crane  became  a  con- 
stant visitor  at  Mrs.  Stiles'  house.  He  spent  several  even- 
ings each  week  with  her,  and  it  was  testified  to  that  he  was 
admitted  to  her  bedroom  on  one  evening  and  stayed  until 
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eleven  o'clock,  and  also  one  other  evening.  In  the  winter 
of  1892,  plaintiff  iti  error  spent  several  weeks  at  Pass  Chris- 
tian, Miss.,  going  with  her  to  New  Orleans,  and  Mardi  Gras 
with  her.  At  New  Orleans  they  stopped  at  the  St.  Charles 
hotel,  and,  as  she  wrote  to  him,  had  a  "  lovely  "  and  "  delight- 
ful" time.  After  visiting  New  York  with  his  wife,  Mr. 
Crane  returned  to  Pass  Christian  and  came  home  with  Mrs. 
Stiles.  At  this  time,  as  the  evidence  tended  to  show,  there 
was  an  estrangement  sprung  up  between  Mr.  Crane  and  his 
wife,  and  on  July  18,  1892,  Mrs.  Stiles  wrote  Mrs.  Crane  a 
letter,  trying  to  console  her,  and,  as  she  claimed,  trying  to 
reconcile  her  and  her  husband.  Among  other  things  she  says, 
"I  confess  freely  that  he  (Crane)  has  been  my  center  of  in- 
terest from  the  first.  *  *  *  Bert  has  become  more  or 
less  dependent  on  me  for  what  pleasure  he  gets  in  town — 
by  that  I  mean-  he  #ould  rather  come  here  than  go  else- 
where. *  *  *  I  don't  think  I  have  the  heart  to  forbid 
what  to  him  rww  is  his  only  pleasure  while  in  town."  She 
expresses  her  willingness  to  be  done  with  Crane,  if  she  sees 
it  would  do  Mrs.  Crane  any  good,  at  any  sacrifice  it  might 
mean  to  her;  but,  until  that  time,  she  says,  "  I  shall  do  all 
that  is  within  my  power  for  his  comfort."  As  might  have 
been  expected  under  the  circumstances,  that  time,  in  Mrs. 
Stiles'  judgment,*  never  came,  and  she  continued  to  receive 
the  ardent  attentions  of  Mr.  Crane. 

The  evidence  tended  to  show  improper  intimacy  between 
plaintiffs  in  error  from  that  time,  and  shows  acts,  if  the  wit- 
nesses are  to  be  believed,  which  was  for  the  jury,  that  would 
lead  a  reasonable  mind  to  the  conclusion  that  plaintiffs  in 
error  had  committed  acts  of  adultery.  On  July  15,  1892, 
Stiles  left  his  wife  but  came  back  in  about  a  week,  and  on 
that  night  Mrs.  Stiles  left  him  and  has  never  returned. 
The  next  day  she  sought  and  obtained  an  interview  with 
Crane  and  in  less  than  a  month's  time  she  had  rented  apart- 
ments in  the  Valparaiso  flats,  on  Wabash  avenue,  Chicago. 
Crane  guaranteed  the  rent  and  she  borrowed  of  him  from 
$800  to  $900  to  furnish  and  maintain  the  house.  She  moved 
into  the  flat  about  the  1st  September,  1892.     The  evidence 
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fairly  shows  Mr.  Crane  visited  there  day  and  night.  He 
was  boarding  with  her  and  she  claims  paid  her  from  $70  to 
$75  per  month.  Crane  and  his  wife  had  not  yet  separated. 
He  had  a  key  to  Mrs.  Stiles^  apartments.  She  was  living 
there  alone,  in  control  of  the  house.  They  bore  this  relation 
four  or  j&ve  months,  going  riding  and  to  the  theater  many 
times  together.  Witnesses  testify  to  seeing  her  kiss  him 
when  they  were  alone  and  they  were  seen  under  suspicious 
circumstances. 

After  living  in  this  way  until  the  latter  part  of  February, 
1893,  Crane  went  to  Mississippi,  where  he  kept  some  dogs,  to 
hunt;  Mrs.  Stiles  followed  him  in  a  few  days,  and  they  met 
at  Holly  Springs,  Mississippi,  and  the  evidence  tends  to  show 
by  appointment;  thence  went  to  New  Orleans,  stopped  at 
same  hotel  together  and  went  sight  seeing,  then  went  to  Cuba 
and  were  very  attentive  to  each  other  on  the  boat,  stopped 
at  the  hotel  Roma  in  Havana,  took  their  meals  together 
and  during  part  of  the  time  had  adjoining  rooms.  The}' 
attended  the  opera  and  bull  fight  together.  After  traveling 
around  together,  they  returned  to  Chicago  together  about 
1st  April,  1893;  had  been  gone  on  the  trip  about  a  month. 
Before  this  trip  Crane  and  his  wife  had  separated.  On 
their  return  they  moved  to  163  Oakley  avenue,  on  the  West 
Side,  Chicago,  and  remained  there  from  about  the  1st  May, 
1893,  until  fall  1894. 

Crane,  as  the  evidence  shows,  was  there  almost  constantly 
day  and  night  till  late  hours;  he  kept  his  dress  suit  there; 
they  took  lunch  together  down  town,  and  he  was  in  her 
room  a  great  deal.  Witness  Mrs.  Rush  testified  to  seeing 
Crane  in  Mrs.  Stiles'  room,  up  stairs,  about  half-past  seven, 
when  the  gas  was  lighted  "  throw  his  arms  around  Mrs. 
Stiles,  and  kiss  her,  and  she  kissed  him,  and  saw  same  on 
other  occasions,"  and  the  witness  Baker  saw  them  hugging 
and  kissing  iii  Mrs.  Stiles'  room;  saw  Crane  pull  off  his  coat 
and  throw  it  on  a  chair,  and  they  pinned  a  shawl  up  over 
the  window.  There  was  other  evidence  tending  strongly 
to  show  that  they  were  living  in  an  adulterous  state  at 
Oakley  avenue.    They  lived  there  till  the  fall  of  1894,  when 
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plaintiffs  in  error  removed  to  St.  Charles,  Kane  county,  and 
took  up  their  residence  at  the  Lake  House.  In  December, 
1892,  Mrs.  Stiles  had  filed  a  bill  in  the  Superior  Court  of 
Cook  County  against  her  husband  for  divorce,  charging 
cruelty,  and  in  May,  1893,  Mr.  Stiles  had  filed  a  cross-bill 
charging  her  with  adultery  with  Mr.  Crane.  About  the 
same  time  Mrs.  Crane  filed  a  bill  for  divorce  against  her 
husband,  charging  adultery  with  Mrs.  Stiles.  The  trial  in 
the  Stiles  case  was  begun  in  the  fall  of  1894,  and  while  they 
were  just  in  the  midst  of  the  divorce  trial,  plaintiffs  in  error 
went  to  St.  Charles  to  look  for  a  house.  Plaintiffs  in  error 
lived  together  in  St.  Charles  in  great  intimacy  as  they  had 
been  doing  for  two  or  three  years.  They  lived  in  the  same 
manner  as  husband  and  wife,  although  they  did  not  pretend 
to  be  married.  They  went  to  St  Charles  together  when 
they  moved;  they  went  there  together  unpacking  the  goods; 
went  together  to  make  arrangements  for  buying  the  gro- 
ceries; went  and  came  together  on  the  train  and  on  the 
street.  Crane  paid  Mrs.  Stiles  sixty  dollars  per  month,  more 
than  enough  to  pay  the  rent  and  keep  up  the  entire  expenses, 
including  servants. 

Plaintiff  in  error  Crane,  to  all  appearances  and  as  a  mat- 
ter of  fact,  as  the  evidence  tended  to  show,  controlled  the 
entire  house,  although  it  was  occupied  in  the  name  of  Mrs. 
Stiles.  He  was  a  man  of  wealth  and  she  without  any 
means.  She  had  but  one  boarder,  and  the  income  from  this 
one  boarder  was  sufficient  to  defray  the  expenses  of  the  en- 
tire household.  The  boarder,  the  evidence  tended  strongly 
to  show,  was  the  proprietor  and  householder  and  he  and 
Mrs.  Stiles  were  living  there  and  actually  cohabiting  to- 
gether. 

The  statute  provides  that  ^^  the  offense  of  adultery  shall 
be  sufficiently  proved  by  circumstances  which  raise  the 
presumption  of  cohabitation  and  unlawful  intimacy."  Sec. 
12,  Chap.  38,  R.  S. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  there 
has  been  no  immodest  act  or  any  act  of  adultery  shown, 
much  less  habitual  acts. 
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Greenleaf  s  Ev.,  Vol.  2,  Sec.  41,  lays  down  the  law  as  fol- 
lows: "And  therefore  it  has  been  held  that  general  cohab- 
itation excluded  the  necessity  of  proof  of  particular  facts. 
Ordinarily  it  is  not  necessary  to  prove  the  fact  to  have 
been  committed  at  any  particular  time  or  place.  It  will  be 
sufficient  if  the  circumstances  are  such  as  to  lead  the  court, 
traveling  with  every  necessary  caution,  to  this  conclusion, 
which  it  has  often  drawn  between  persons  living  in  the 
same  house  though  not  seen  in  the  ^me  bed  or  in  any 
equivocal  situation.  It  will  neither  be  misled  by  equivocal 
appearance  on  the  one  hand,  nor  on  the  other  will  it  suffer 
the  object  of  the  law  to  be  eluded  by  any  combination  of 
parties  to  keep  without  the  reach  of  direct  and  positive 
proof." 

In  this  case  while  there  was  evidence  tending  to  show^  that 
the  parties  cohabited  together,  there  was  the  strongest  mo- 
tive to  keep  their  true  relation  hid.  The  divorce  suits 
against  both  parties  were  pending  and  great  scandal  had 
already  been  raised,  by  the  former  conduct  of  the  parties. 
The  plaintiffs  in  error  had,  the  one  a  w^ife  and  the  other  a 
husb.and,  from  whom  they  were  estranged,  and  on  account 
of  the  unseeming  intimacy  of  the  plaintiffs  in  error  with 
each  other.  We  think  the  state  of  the  evidence  fully  justi- 
fied the  court  in  admitting  the  evidence  of  former  intimacy 
between  the  plaintiffs  in  error  in  Cook  county  and  in  other 
places  than  Kane  county.  It  tends  to  throw  a  flood  of 
light  on  the  character  of  their  relations  in  Eane  county, 
which  without  it  might  be  regarded  as  doubtful.  The  con- 
tention of  counsel  is  that  the  love  and  esteem  existing  be- 
tween plaintiffs  in  error,  which  was  not  denied,  was  platonic, 
and  innocent  of  any  improper  conduct  between  them;  in 
other  words,  that,  "  their  passion  grew  and  flourished  in  the 
bosom  of  innocence."  That  "  while  they  adored  each  other 
yet  they  were  afraid  to  love."  While  the  jury  might  consider 
that  such  might  be  the  case,  yet  on  the  other  hand  it  was 
justified  in  believing  that  it  would  be  a  remarkable  excep- 
tion and  not  in  accordance  with^  human  experience.  The 
point  made,  that  the  court  erred  in  not  admitting  the  decree 
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in  the  Stiles  divorce  case  in  evidence,  is  not  well  taken. 
The  decree  was  not  made  in  a  suit  between  the  same  par- 
ties litigant  and  could  not  bind  the  jury. 

Without  going  into  a  critical  examination  of  the  instruc- 
tions of  plaintiffs  in  error  refused  and  those  complained  of 
given  for  the  people  we  will  say  we  have  examined  them 
carefullv,  as  well  as  those  given  in  the  case,  and  find  no  re- 
versibte  error  in  either  refusing  or  giving  instructions  or  in 
rejecting  or  admitting  evidence.  The  jury  were  fully  and 
fairly  instructed.  We  find  no  other  error  in  the  record. 
The  case  appears  to  have  been  fairly  tried  and  the  jury  to 
have  reached  a  justifiable  conclusion.  The  sentence  and 
judgment  therefore  is  affirmed. 

Mb.  Justice  Harkeb  dissenting. 

I  am  unable  to  concur  with  my  associates,  for  the  reason 
that  there  is  not,  in  my  opinion,  sufficient  evidence  to  sus- 
tain a  judgment  of  conviction. 

Whatever  view  may  be  taken  of  the  conduct  of  the  de- 
fendant and  their  relations  prior  to  the  time  Mrs.  Stiles  moved 
to  Kane  county,  there  is  no  evidence  that  they  lived  in  an 
open  state  of  adultery  there,  or  committed  in  that  county  a 
single  act  of  adultery.  Not  one  of  the  witnesses  for  the 
State,  as  to  occurrences  in  Kane  county,  testified  to  an  adul- 
terous act  or  to  anything  like  adulterous  behavior  or  indecent 
familiarity  between  them.  Upon  the  contrary  the  uncon- 
tradicted testimony  of  witnesses  living  at  St.  Charles,  and  so 
situated  as  to  observe  their  daily  conduct,  was  that  their 
demeanor  toward  each  other  was  entirely  proper  and  not 
of  a  character  to  even  excite  suspicion  of  illicit  relations. 

The  most  that  can  be  said  of  the  evidence  upon  this  branch 
of  the  case  is  that  there  was  opportunity  for  illicit  inter- 
course between  the  parties  at  St.  Charles.  The  very  grava- 
men of  the  charge  is  that  the  defendants  lived  together  in 
Kane  county  in  an  adulterous  state  so  as  to  scandalize  and 
disgrace  the  community  there.  To  my  mind  it  is  clear  that 
the  char<ije  is  not  proven  beyond  a  reasonable  doubt  by 
merely  showing  acts  tending  to  prove  adulter}'  between  the 
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parties  prior  to  the  time  of  moving  to  Kane  county  and 
showing  opportunities  merely  to  commit  adultery  in  that 
county.  To  convict  under  such  proof  appears  to  me  to  be 
convicting  of  crime  upon  mere  suspicion. 
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!•  Trusts  and  Combtnbb— Contracts  in  Relation  to,  Fot<J.— All  con- 
tract entered  into  in  violation  of  the  provisions  of  the  act  of  the  Gen- 
eral Assembly^  approved  June  11,  1891,  entitled  **An  act  to  provide  for 
the  punishment  of  persons,  copartnerships  or  corporations  forming 
pools,  trusts  and  combines,  and  mode  of  procedure  and  rules  of  evidence 
in  such  cases,"  are  absolutely  void. 

2.  BAxa—Hecovery  of  Rent  upon  Leases  in  Violation  of  the  Law, — 
No  recovery  of  rent  can  be  had  upon  a  lease  executed  and  entered  into 
knowingly,  for  the  purpose  of  aiding  an  unlawful  conspiracy  and  -com- 
bination to  limit  the  production  and  to  enhance  the  price  of  an  article 
of  merchandise,  in  violation  of  the  *'Act  to  provide  for  the  punishment 
of  persons,  copartnerships  or  corporatious  forming  pools,  trusts  and 
combines,  and  mode  of  procedure  and  rules  of  evidence  in  such  cases.** 
Approved  June  11, 1891. 

8.  CORPOBATIONS— ^jfccf  of  Notice  to  its  Officers.—A  corporation  can 
only  know  things  through  the  knowledge  of  its  officers;  whatever  infor- 
mation its  managing  officers  have,  especially  when  derived  and  obtained 
by  them  while  transacting  its  business  in  the  line  of  their  authority,  is 
binding  upon  the  corporation. 

4.  Contracts— JV6  Recovery  When  Illegal,— li  a  contract  is  illegal  in 
the  first  instance,  the  mere  fact  that  it  has  been  executed  gives  no  right 
of  recovery. 

6.  PLEADiNa— 12ecov6rgf  Under  the  Common  Counts, — ^Where  a  legal 
contract  has  been  fully  executed,  and  nothing  remains  to  be  done  but 
the  payment  of  the  money  due  thereon,  a  recovery  may  be  had  upon 
the  common  counts;  but  this  rule  has  no  application  to  an  illegal  con- 
tract, even  though  fuUy  executed. 

6,  Public  'Poiia— Contracts  Against, — Where  suit  is  brought  upon 
an  imexecuted  contract,  void  as  against  sound  morals  or  public  policy, 
tlie  law  will  not  lend  its  aid,  but  will  leave  tlie  parties  where  it  finds 
them. 

7.  Recovery — Upon  Illegal  Contracts, — Where  a  plaintiff  can  not 
establish  his  cause  of  action  without  relying  upon  a  contract  made  in 
violation  of  a  statute  he  can  not  recover. 
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Assampsit,  on  a  lease  for  rent.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Hhaw.  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Reversed,  with  a  finding  of 
facts.    Opinion  filed  June  1,  1896. 

Chakles  B^lIbd  and  McCullooh  &  MoCulloch,  attorneys 
for  appellant. 

All  contracts  restraining  the  industrial  or  business  free- 
dom of  a  person  are  presumed  to  be  void,  and  the  amis  lies 
upon  those  claiming  to  enforce  them  to  prove  their  reason- 
ableness. Greenhood  on  Public  Policy,  720;  Bishop  v. 
American  Preservers*  Co.,  41  N.  E.  Rep.  765;  Crafts  v.  Mc- 
Conoughy,  79 IlL 346;  Mitchel  V.Reynolds,  1  P.  Wms.  181;  1 
Smith's  Ld.  Cas.  173  (367);  Alger  v.  Thatcher,  19  Pick.  51. 

A  contract  which  restrains  trade  within  an  entire  State  is 
a  general  restraint  Homer  v.  Ashford,  3  Bingh.  32^; 
Nobles  V.  Bates,  7  Oowen  (N.  Y.),  307;  Lawson  v.  Kidder, 
10  Barb.  641;  More  v.  Bonnet,  40  Cal.  251;  Wright  v.  Rider, 
86  Cal.  357;  Taylor  v.  Blanchard,  13  Allen,  370;  Oregon 
Nav.  Co.  V.  Hale,  1  Wash.  Ter.  283. 

Whether  such  presumption  is  overcome  is  a  question  of 
law.  Greenhood  on  Public  Policy,  720;  Linn  v.  Sigsbee, 
67  IlL  81. 

And  the  facts  which  are  relied  upon  to  overcome  such 
presumption  must  be  alleged  by  way  of  pleading.  Green- 
hood  on  Pub.  Pol,  721;  Lang  v.  Werk,  2  Ohio  St.  52. 

All  presumptions  are  against  agreements  of  this  nature, 
and  before  such  a  contract  can  be  enforced,  it  must  appear 
from  the  pleadings  that  such  restraint  is  partial  and  that 
good  reasons  appear  for  entering  into  such  a  contract;  and 
a  declaration  which  does  not  contain  these  necessary  aver- 
ments, so  as  to  rebut  the  presumption  of  law  against  its 
validity,  is  bad  on  demurrer.     Greenhood  on  Pub.  Pol.  721. 

Contracts  in  restraint  of  trade  are  invalid,  and  this  is  so 
even  when  the  restraint  imposed  is  partial  unless  the  re- 
straint be  reasonable.  The  test  to  be  applied  in  determin- 
ing whether  restraint  is  reasonable  or  not,  is  to  consider 
whether  the  restraint  is  only  such  as  is  necessary  to  afford 
a  fair  protection  to  the  interests  of  the  party  in  whose  favor 
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it  is  given  and  not  so  much  as  to  interfere  with  the  interests 
of  the  public.    Mandeville  v.  Harmon,  42  X.  J.  Eq.  185. 

The  law  starts  out  with  the  presumption  that  a  contract 
in  restraint  of  trade  is  void;  and  it  is  only  by  showing  that 
it  is  good  that  this  presumption  will  be  rebutted.  The  rule 
is  not  that  a  limited  restraint  is  good,  but  that  it  may  be 
good.  Contracts  in  restraint  of  trade  are  prima  facie  .void. 
Leake  on  Contracts,  734;  Talcott  v.  Brackett,  5  111.  App.  60. 

Appellants  contended  that  the  restraint  imposed  by  this 
contract  is  a  general  restraint,  in  that  the  appellee  agrees 
not  to  engage  directly  or  indirectly  in  the  manufacture  or 
sale  of  any  kind  of  paper  boards  within  a  radius  of  one 
thousand  miles  of  the  citv  of  Peoria.  The  court  will  take 
judicial  cognizance  of  the  fact  that  this  would  include  all 
of  the  State  of  Illinois,  as  no  part  of  the  State  is  beyond  the 
limit  of  one  thousand  miles  from  the  city  of  Peoria.  1 
Greenleaf  on  Evidence,  Sec.  6. 

It  is  o:enerall  V  held  that  a  contract  not  to  exercise  trade 
in  a  particular  State  is  void.  Taylor  v.^Blanchard,  13  Allen, 
375;  Dunlop  v.  Gregory,  6  Sclden,  241;  Peltz  v.  Eichele,  62 
Mo.  171;  Dean  v.  Emerson,  102  Mass.  480;  More  v.  Bonnett, 
40  Cal.  251;  Wright  v.  Eider,  36  Cal.  242;  Oregon  Steam 
Navigation  Co.  v.  Hale,  1  Wash.  Ter.  283;  Lawrence  v. 
Kidder,  10  Barb.  641;  Western  Wooden  Ware  Association 
v.  Starkey,  84  Mich.  476;  Transportation  Co.  v.  Pipe  Line 
Co.,  22  W.  Va.  617. 

The  principle  upon  which  these  cases  is  decided  is  that  a 
contract  which  is  tainted  with  illegality  can  not  be  enforced. 
The  guaranty  of  a  void  contract  is  likewise  void.  Lawler 
V.  Walker,  18  Ohio,  151;  Penn  v.  Boorman,  102  111.  523; 
Central  Transportation  Co.  v.  Pullman  Co.,  139  U.  S.  24; 
Ford  V.  Chicago  Milk  Shippers  Association,  sxtpra. 

If  any  part  of  the  consideration  is  illegal,  the  whole  con- 
tract is  void.  Toby  v.  Robinson,  99  111.  222;  Tenney  v. 
Foot,  05  111.  95;  Banking  Co.  v.  Bantenburg,  103  111.  460. 

If  the  consideration  for  the  payment  of  rental  or  any  part 
of  it  upon  the  face  of  the  lease  is  so  tainted  with  illegality 
that  no  recovery  could  be  had  for  the  rent,  as  between  lessor 
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and  lessee,  the  guaranty  must  fall  with  the  lease.  Hender- 
son V.  Palmer,  71  111.  579;  Nash  v.  Monheimer,  20  111.  215; 
Banking  Co.  v.  Rantenberg,  103  111.  460;  Eouse  v.  Mohr,  29 
lU.  App.  321. 

And  if  for  any-  reason  the  guaranty  can  not  be  admitted 
under  the  special  count,  it  can  not  be  admitted  under  the 
common  counts,  for  in  all  cases  the  guaranty  must  be  spe- 
cially pleaded.  1  Archb.  K  P.  (120)  197;  Fell  on  Guaranty 
and  Suretyship,  20;  Potter  v.  Granbeok,  117  III.  409. 

A  corporation,  without  a  special  grant,  has  no  power  to 
guarantee  the  undertaking  of  another.  The  simple  act  of 
going  security  for  another  is  out  of  the  line  of  any  ordinary 
business.  Nat.  Park  Bank  v.  Ger.  Am.,  etc.,  116  N.  Y.  281; 
Mechanics  &  Co.  v.  "White  Lead  Co.,  35  N.  Y.  505;  Lucas 
V.  White  Lead  Co.,  70  Iowa,  542;  Madison  PI.  Rd.  Co.  v. 
Watertown  PI.  Rd.  Co.,  7  Wis.  59;  Geneseo  Bank  v.. 
Patchin,  13  N.  Y.  309;  Humboldt  Co.  v.  American  Co.,  62 
Fed.  R.  356;  Tracy  v.  Guthrie  Co.  Ag.  Soc,  47  Iowa,  27; 
Green's  Brice  Ultra  Vires,  252;  Smead  v.  J.  P.  &  C.  R.  R. 
Co.,  11  Ind.  104;  Bk.  of  Geneseo  v.  Patchin,  13  N.  Y.  309; 
State  Bank  v.  U.  S.  Pottery  Co.,  34  Vt.  144;  Central  Bank 
V.  E.  S.  D.  Co.,  26  Barb.  23;  Bridgeport  Bank  v.  E.  S.  D. 
Co.,  30  Barb.  421;  Farmers  Bank  v.  E.  S.  D.  Co.,  5  Bosw. 
275;  Morford  v.  Farmers  Bank,  26  Barb.  568. 

Stevens,  Horton  &  Abbott,  attorneys  for  appellee. 

To  sustain  an  action  for  use  and  occupation  of  real  estate, 
the  relation  of  landlord  and  tenant  must  exist  between  the 
parties,  by  agreement,  either  express  or  implied.  Skinner 
V.  Skinner  (Neb.),  67  N.  W.  Rep.  534. 

In  an  action  for  use  and  occupation  the  plaintiff  may  re- 
sort to  the  original  agreement,  though  void  under  the 
statute  of  frauds,  for  the  purpose  of  ascertaining  the 
amount  of  rent  to  be  paid;  and  although  a  special  agree- 
ment is  not  declared  on,  the  defendant  is  not  at  liberty  to 
give  evidence  of  the  value  of  the  premises  so  as  to  reduce 
the  recovery  below  the  sum  stipulated.  Marr  v.  Ray,  151 
111.  340. 
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An  action  for  use  and  occupation  is  founded  upon  con- 
tract, express  or  implied,  and  the  relation  of  landlord  and 
tenant  must  exist  between  the  parties.  Dudding  v.  Hill, 
15  111.  61;  Smith  v.  Stewart,  6  Johns.  46;  Ballentine  v, 
McDowell,  2  Scam.  20;  McNair  v.  Schwartz,  16  IlL  24; 
Hadley  v.  Morrison,  39  111.  392. 

When  the  terms  of  a  special  contract  have  been  so  far 
performed  that  nothing  remains  but  a  mere  debt,  or  duty  to 
pay  money,  the  amount  due  may  be  recovered  under  a  gen- 
eral count.  Tunnison  v.  Field,  21  111.  108;  Adlard  v.  Mul- 
doon,  45  111.  193;  Fickard  v.  Bates,  38  111.  40. 

The  plea  of  vltra  vires  should  not  prevail  where  it  would 
not  advance  justice,  but  would  accomplish  a  legal  wrong. 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  Spelling  on 
Corporations,  Sec.  766;  Morawetz  on  Corporations,  Sea  693; 
Chicago  Building  Association  v.  Crowell,  66  111.  453. 

A  corporation  can  not  retain  property  acquired  in  trans- 
actions ultima  viresy  and  at  the  same  time  repudiate  its  obli- 
gations. Durst  V.  Gale,  83  111.  136;  M.  &  L.  B.  K.  Co.  v. 
Dow,  19  Fed.  388. 

When  a  contract  has,  in  good  faith,  been  fully  performed, 
either  by  the  corporation  or  other  contracting  party,  the 
one  who  has  received  benefits  is  not  permitted  to  resist  its 
enforcement  by  a  plea  of  mere  want  of  power.  Beach  on 
Private  Corporations,  Sec.  425;  Bradley  v.  Ballard,  58  IlL 
413;  O.  C.  &  A,  E.  R.  R.  Co.  v.  Penn.  Trans.  Co.,  83  Pa.  St. 
160. 

The  doctrine  of  ultra  vires,  so  far  as  it  affects  executed 
contracts,  is  wanting  in«  principle,  and  rests  upon  no  solid 
foundation.  The  application  of  the  doctrine  can  be  of  no 
service  to  the  State  in  restraining  usurpation  or  not  pro- 
moting the  public  interest,  while  it  encourages  dishonesty 
and  sets  aside  general  principles  of  law,  by  enabling  a  cor- 
poration to  take  advantage  of  its  own  wrong.  Beach  on 
Private  Corporations,  Sec.  425. 

In  order  that  illegality  of  a  contract  may  be  pleaded,  it 
must  appear  that  the  illegality  inheres  in  the  act  or  contract 
sought  to  be  declared  illegal.  Beach  on  Private  Corpora- 
tions, Sec.  438. 
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Bent  actually  due  by  the  terms  of  an  unauthorized  lease 
of  a  railroad,  may  be  recovered,  and  the  defendant  can  not 
plead  vXt/ra  vires.  Peterboro  K.  K.  Co.  v.  Nashua  E.  E. 
Co.,  59  K  H.  385;  Woodruff  v.  Erie  E.  E.  Co..  93  K  Y. 
609. 

If  an  agreement  is  legally  void  and  unenf orcible  by  reason 
of  some  statutory  or  common  law  prohibition,  either  party 
to  the  agreement,  who  has  received  anything  from  the  other 
party  and  has  failed  to  perform  the  agreement  on  his  part, 
must  account  to  the  latter  for  what  has  been  so  received. 
Under  the  circumstances,  courts  will  grant  relief  irrespect- 
ive of  the  invalid  agreement,  unless  it  involves  some  positive 
immorality,  or  there  are  other  reasons  of  public  policy  why 
the  court  should  refuse  to  grant  any  relief  in  the  case;  and 
if  one  of  the  parties  is  innocent  of  any  wrong,  the  court  will 
compel  the  guilty  party  to  account  for  whatever  he  has  re- 
ceived under  the  agreement.  These  doctrines  have  been 
applied  repeatedly  in  suits  arising  out  of  contracts  entered 
into  by  corporations,  although  prohibited  by  statute  or  com- 
mon law.    Morawetz  on  Corporations,  Sec.  721. 

A  corporation  can  not  avail  itself  of  the  defense  of  vUra 
vires  when  the  contract  has  been  in  good  faith  fully  per- 
formed by  the  other  party,  and  the  corporation  has  had  the 
full  benefit  of  the  performance  and  of  the  contract.  The 
same  rule  holds  e  converso.  Cadisch  et  al.  v.  G.  C.  E.  L.  ife 
B.  Ass'n  et  al.,  151  111.  631.  See  also  Kelly  v.  N.  &  A. 
Horse  E.  E.  Co.,  141  Mass.  496;  Tode  v.  Gross,  28  K.  E. 
Eep.  469;  S.  C.  N.  Y.  127,  480;  Leslie  v.  Lorrillard  (N.  Y.), 
18  N.  E.  Eep.  363;  Oakdale  Manufacturing  Co.  v.  Garst,  28 
Atl.  Eep.  973;  Herschoff  v.  Bontineau  (E.  I.),  19  Atl.  Eep. 
712;  Moore  &  H.  Hardware  Co.  v.  T.  Hardware  Co.,  41 
Ala.  680;  Baines  v.  Gery,  35  Ch.  Div.  154. 

In  cases  where  the  contract  is  tainted  by  no  illegality, 
but  some  of  the  promises  are  illegal,  the  illegality  of  those 
which  are  bad,  does  not  communicate  itself  to  contaminate 
those  which  are  good,  except  where,  in  some  peculiarity  of 
the  contract,  its  parts  are  inseparable*  Smith's  Leading 
Cases,  Vol.  1,  p.  727. 
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Bonds  and  other  contracts  may  be  good  in  part  and  void 
for  the  residue,  where  the  residue  is  founded  on  illegality; 
and  such  doctrine  is  well  founded  in  the  common  law,  and 
has  been  recognized  from  a  very  early  period.  The  doc- 
trine has  been  maintained,  and  is  now  settled  law,  that 
where  the  different  covenants  or  conditions  are  sever- 
able and  independent  of  each  other,  and  do  not  import 
malum  in  se^  the  good  will  stand;  that  contracts  in  re- 
straint of  trade  are  divisible  and  should  be  given  a  construc- 
tion on  that  theory,  if  possible.  U.  S.  v.  Bradley,  10  Pet. 
360;  Oregon  Steamship  Navigation  Co.  v.  Winsor,  87  U.  S.  7. 

No  contracts  are  void  as  being  in  general  restraint  of 
trade  where  they  operate  simply  to  prevent  a  party  from 
engaging  or  competing  in  the  same  business.  In  deter- 
minino:  whether  a  contract  is  reasonable  such  a  limit  should 
be  laid  down  as  under  any  circumstances  would  be  sufficient 
protection  to  the  interests  of  the  contracting  party,  and  if 
the  limit  stipulated  for  does  not  exceed  that,  the  contract 
should  be  held  valid.  Leslie  v.  Lorillard  (N.  Y.)  18  N.  E. 
Rep.  3G6;  Match  Co.  v.  Roeber,  106  N.  Y.  473.  See  also 
L.,  N.  A.  &  C.  Ry.  Co.  v.  Flanningan  et  al.,  113  Ind.  488; 
Manhattan  Hardware  Co.  v.  Phalen,  138  Pa.  St.  110; 
Wright  et  al.  v.  Pipe  Line  Co.  et  al.,  101  Pa.  St.  204;  Day 
V.  Spiral  Springs  Co.,  57  Mich.  146;  Gaskeel  v.  King,  etc., 
East,  165;  Wigg  v.  Shuttle  worth,  13  East,  87. 

The  rule  generally  prevails  in  America  that  the  bare 
knowledge  of  the  vendor  that  the  property  sold  is  designed 
to  be  applied  to  a  use  unlawful,  but  not  amounting  to  a  fel- 
ony or  crime,  involving  great  moral  turpitude,  will  not  pre- 
vent a  recovery  based  on  the  sale.  Tracy  v.  Talmage,  14  N. 
Y.  162;  Bickles  v.  Sheets,  24  Ind.  1;  Michael  v.  Bacon,  49 
Mo.  474;  Steele  v.  Kirl,4  Dana  (Ky.)  381;  Bishop  v.  Honey, 
34  Tex.  252;  McKinney  v.  Andrews,  41  Tex.  363;  Finch  v, 
Mansfield,  97  Mass.  89;  Supe  v.  Woodhall,  113  Mass.  391; 
Wilson  V.  Stratton,  47  Maine,  120;  Territt  v.  Bartlett,  21 
Vt.  184. 

Mere  knowledge  of  the  lender  of  money  of  the  borrower's 
illegal  purpose  for  getting  it,  will  not  prevent  a  recovery. 
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Jones  V.  Bank,  9  Ileisk.  (Tenn.)  455;  Louis  v.  Alexander,  51 
Tex.  57S;  Howell  v.  Stewart,  54  Mo.  400;  Frolich  v.  Alex- 
ander, 36  111.  App.  428. 

Me.  Justice  Crabtreb  delivered  the  opinion  of  the 
Court. 

Appellant  and  appellee  are  both  corporations,  organized 
and  existing  under  the  laws  of  this  State. 

The  action  was  assumpsit,  to  recover  for  rent  alleged  to 
be  due  for  the  use  and*  occupation  of  a  certain  strawboard 
mill  owned  by  appellee,  and  situated  in  the  village  of  Avery- 
ville,  near  the  city  of  Peoria,  and  also  for  straw  and  other 
material,  claimed  to  have  been  sold  and  delivered  by  appel- 
lee to  appellant.  The  suit  was  originally  commenced  to  the 
February  term,  1894,  and  the  common  counts  only  were  filed. 
Subsequently,  and  after  the  expiration  of  the  lease  hereinaf- 
ter referred  to,  an  amended  declaration  was  filed  and  another 
suit  commenced,  but  this  latter  suit  was,  by  agreement  of 
parties,  dropped,  and  the  original  suit  was  prosecuted  the 
same  as  if  begun  at  a  later  date;  the  ad  damnum  and  sum- 
mons were  changed  and  increased  to  cover  the  entire  amount, 
and  thereafter  the  case  proceeded  the  same  as  though  the 
suit  were  commenced  after  the  expiration  of  the  term  men- 
tioned in  the  lease,  and  the  contract  accompanying  the  same, 
which  will  be  hereafter  more  particularly  referred  to. 

On  May  7,  1894,  an  additional  count  to  the  declaration 
was  filed,  setting  out  a  lease  of  the  premises  in  question  by 
appellee  to  the  Independent  Paper  Company,  (also  an  Illi- 
nois corporation,)  a  guaranty  of  the  lease  by  appellant,  and 
an  assignment  thereof  by  the  Independent  Paper  Company 
to  appellant. 

The  appellant  filed  various  pleas,  the  principal  defense 
being  set  out  in  the  fifth,  sixth  and  seventh,  which  in  various 
phraseology,  allege  that  the  lease  and  contract  in  question 
were  not  made  in  good  faith,  with  the  intent  and  purpose 
of  passing  to  the  lessee,  the  Independent  Paper  Company, 
the  possession  of  the  premises  therein  described,  but  on  the 
contrary  the  same  were  adopted  by  the  appellee  and  said 
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Independent  Paper  Company,  as  a  shift  and  device  to  con- 
ceal and  cover  an  unlawfal  purpose  and  transaction  in  this, 
to  wit :  "  That  at  the  time  of  the  making  and  execution  of 
said  instrument  in  writing,  the  said  plaintiff  and  the  said 
Independent  Paper  Company  were  respectively  corporations 
organized  and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Illinois,  in  manufacturing,  producing 
and  selling  an  article  of  merchandise,  to  wit,  strawboards, 
and  that  said  instrument  in  writing  was  made,  executed  and 
delivered  within  the  said  State  of  illinois;  that  the  said 
plaintiff  and  the  said  Independent  Paper  Company  had  then 
and  there  entered  into  and  were  then  and  there  parties 
to,  an  unlawful  agreement,  combination,  confederation 
and  understanding  between  themselves  and  divers  other 
corporations,  partnerships,  individuals  and  associations  of 
persons  engaged  in  the  same  or  like  business,  to  fix  and  reg- 
ulate the  price,  and  to  fix  and  limit  the  amount  and  quantity 
of  said  article  of  merchandise,  to  wit,  strawboards,  to  be 
manufactured,  produced  and  sold  in  the  State  of  Illinois; 
that  the  said  instrument  purporting  to  be  a  lease  was  made 
and  entered  into  with  the  intent  of  carrying  into  effect  the 
purposes  of  said  unlawful  agreement,  combination,  confed- 
eration and  understanding  by  causing  the  said  plaintiff  to 
cease  operating  its  said  strawboard  plant  and  thereby  to 
restrict  and  limit  the  production  of  strawboard  during  the 
continuance  of  said  lease,  and  that  as  a  bonus  for  its  ceasing 
to  operate  its  said  plant,  the  said  Independent  Paper  Com- 
pany was  to  pay,  under  the  name  of  rent  for  said  premises 
and  property,  the  sum  of  four  thousand  five  hundred  and 
fifty  dollars  per  month  as  provided  in  the  said  instru- 
ment in  writing;  and  said  defendant  avers  that  in  pursuance 
of  said  unlawful  intent  as  aforesaid,  the  said  plaintiff  did, 
during  the  .whole  of  the  term  mentioned  in  said  instrument 
in  writing,  continue  in  the  possession  of  said  premises,  and 
did  not  deliver  the  possession  thereof  to  said  Independent 
Paper  Company  or  to  said  defendant."  And  said  pleas  aver 
that  the  contract  of  leasing  was  void. 
We  have  quoted  largely  from  the  seventh  plea,  in  order 
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that  the  defense  thereby  sought  to  be  set  up  may  ful^y 
appear;  the  fifth  and  sixth  plea  substantially  interpose  the 
same  defense. 

On  the  trial  the  lease  and  additional  contract  were  ad- 
mitted in  evidence  by  the  court,  over  many  objections  of 
appellant  which  appear  in  the  record,  and  exceptions  were 
duly  saved  to  the  rulings  of  the  court  on  the  question  of 
their  admissibility,  and  error  is  assigned  thereon. 

At  the  close  of  plaintiffs  evidence,  appellant  made  various 
motions  as  to  the  exclusion  of  certain  evidence,  and  also 
moved  the  court  to  direct  a  verdict  for  defendant,  except  as 
to  the  sum  of  $181.73,  which  motions  were  overruled  by  the 
court  and  exceptions  saved  to  such  rulings,  and  error  is 
assigned  thereon.  The  motion  of  appellant  to  direct  a  verdict 
for  defendant  was  renewed  at  the  close  of  all  the  evidence, 
but  refused  by  the  court,  exceptions  saved,  and  error  is  as- 
signed as  to  such  ruling  of  the  court. 

After  the  evidence  had  been  closed  and  the  arguments  in 
the  case  partly  made,  the  plaintiff  asked  and  the  court 
granted  leave  to  file  an  additional  count  for  rent  in  arrears 
and  for  use  and  occupation,  to  which  ruling  appellant  ex- 
cepted and  error  is  assigned  on  this  action  of  the  court. 

There  was  a  verdict  in  favor  of  appellee  for  $32,266,  and 
motion  for  a  new  trial.  Appellee  entered  a  remittitur  for 
$4,374.98,  and  thereupon  the  court  overruled  the  motion  for 
a  new  trial  and  entered  judgment  in  favor  of  appellee  for 
$27,881.02  damages,  and  for  costs,  and  the  defendant  ap- 
pealed to  this  court. 

Various  errors  are  assigned  upon  the  record,  some  of 
which  have  been  already  mentioned,  and  in  addition  thereto 
it  is  insisted  the  verdict  is  manifestly  against  the  weight  of 
the  evidence,  and  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  If  this  point  is  well  taken,  a  consid- 
eration of  the  other  assignments  of  error  would  be  unneces- 
sary. If,  to  prove  its  case,  the  appellee  must  have  resort  to 
and  place  reliance  upon  the  written  lease  and  contract  read 
in  evidence,  then  the  pleas  of  appellee  setting  up  their  ille- 
gality under  the  anti-trust  law  of  1891  would,  if  proven,  con- 
stitute a  complete  defense  to  the  action. 


512  Appellate  Courts  of  ILLI^^OIS. 

Vol.  65.]      Am.  Strawboard  Co.  v.  Peoria  Strawboard  Co. 

The  law  provides  as  follows : 

Sec.  1.  "  If  any  corporation  organized  under  the  laws  of 
this  or  any  other  State  or  country,  for  transacting  or  con- 
ducting any  kind  of  business  in  this  State,  or  any  partner- 
ship or  individual  or  other  association  of  ]>ersons  whatsoever, 
shall  create,  enter  into,  become  a  member  of  or  a  party  to, 
any  pool,  trust,  agreement,  combination,  confederation,  or 
understanding  with  any  other  corporation,  partnership,  in- 
dividual, or  any  other  person  or  association  of  persons,  to 
regulate  or  fix  the  price  of  any  article  of  merchandise  or 
commodity,  or  shall  enter  into,  become  a  member  of,  or  a 
party  to,  any  pool,  agreement,  contract,  combination  or  con- 
federation, to  fix  or  limit  the  amount  of  any  article,  com- 
modity, or  merchandise  to  be  manufactured,  mined,  pro- 
duced or  sold  in  this  State,  such  corporation,  partnership  or 
individual,  or  other  association  of  persons,  shall  be  deemed 
and  adjudged  guilty  of  a  conspiracy  to  defraud,  and  be  sub- 
ject to  indictment  and  punishment  as  provided  in  the  act." 

Sec.  5.  "  Any  contract  or  agreement  in  violation  of  any 
provision  of  the  preceding  sections  of  this  act,  shall  be  ab- 
solutely void." 

Sec.  6.  "  Any  purchaser  of  any  article  or  commodity 
from  any  individual,  company  or  corporation  transacting 
business  contrary  to  any  provision  of  the  preceding  sections 
of  this  act,  shall  not  be  liable  for  the  price  or  payment  of 
such  article  or  commodity  and  may  plead  this  act  as  a  de- 
fense to  any  suit  for  such  price  or  payment."  3  Starr  & 
Curtis,  347. 

It  is  to  be  observed  that  this  law  is  broad  and  sweeping 
in  its  terms,  and  in  language  not  to  be  misunderstood  places 
the  seal  of  legislative  condemnation  and  prohibition  upon 
all  combinations,  confederations  and  agreements,  between 
corporations  and  individuals,  having  for  their  object  the 
limiting  of  production  and  the  enhancement  of  price,  of  all 
merchantable  commodities.  Not  only  are  severe  penalties 
provided  for  a  breach  of  the  law,  but  contracts  made  in  its 
violation  are  declared  void,  and  even  when  goods  have  been 
sold  and  delivered  by  a  corporation  or  individual  doing  busi- 
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ness  contrary  to  the  provisions  of  the  act,  no  action  may  be 
maintained  for  the  price  thereof.  Were  the  lease  executed 
by  the  appellee  to  the  Independent  Paper  Company,  the 
guaranty  thereof  by  appellant,  and  the  agreement  for 
additional  rent  made  between  appellee  and  appellant,  Oc- 
tober 10, 1892,  all  parts  of  a  scheme  and  device  entered  into 
between  appellee,  appellant,  the  Independent  Paper  Com- 
pany and  a  number  of  other  corporations  and  individuals, 
for  the  purpose  of  limiting  the  amount  of  the  production 
and  enhancing  the  price  of  strawboards,  as  alleged  in  ap- 
pellant's fifth,  sixth  and  seventh  pleas  ?  If  this  question  be 
answered  in  the  affirmative,  then,  under  the  view  we  take 
of  the  case,  there  can  be  no  recovery,  and  the  judgment  must 
be  reversed. 

We  have  given  the  evidence  that  careful  and  thorough 
examination  and  consideration  which  the  importance  of  the 
case  demands  and  is  entitled  to  receive,  and  we  think  the 
following  facts  are  established,  viz.: 

In  1892,  prior  to  the  making  of  the  lease  and  contract  in 
question,  the  American  Strawboard  Company  (appellant) 
was  engaged  in  the  business  of  manufacturing  and  selling 
strawboard  and  paper,  owning  or  controlling  nineteen  or 
more  active  plants  engaged  in  such  manufacture  in  different 
portions  of  the  United  States.  Its  capacity  for  production 
of  strawboard  in  October,  1892,  was  upward  of  400  tons 
per  day.  There  were  at  that  time  some  thirty-six  or  more 
other  plants  in  the  United  States  engaged  in  the  manufacture 
of  strawboard,  having  a  combined  capacity^  of  over  300  tons 
per  day;  these  last  named  plants  were"  known  as  "  inde- 
pendent mills,"  and  were  not  owned  or  controlled  by  ap- 
pellant. 

Prior  to  July,  1892,  there  had  for  some  time  existed  a 
cpmljination  or  agreement  between  the  owners  of  these 
independent  mills,  the  details  of  which  do  not  clearly  appear, 
but  the  evident  intention  of  which  was  to  restrict  produc- 
tion and  maintain  prices  of  strawboard;  and  this  object 
seems,  to  some  extent  at  least,  to  have  succeeded,  until  about 
July  1,  1892,  when  prices  commenced  to  decline  rapidly, 
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and  the  persons  interested  in  the  manufacture  of  strawboard 
began  to  devise  means  whereby  prices  could  be  maintained. 

The  Peoria  Strawboard  Company  "(appellee),  was  one  of 
the  largest  manufacturers  among  the  independent  mills, 
having  a  capacity  of  from  twenty-eight  to  thirty  tons  per 
day.  Of  this  company  W.  H.  Binnian  was  president,  and 
E.  C.  Foster,  secretary;  these  two  gentlemen,  together  with 
Mr.  Stone,  constituted  the  board  of  directors  and  onlv  stock- 
holders  of  the  corporation.  Among  other  schemes  devised 
for  the  purpose  of  maintaining  prices  by  the  operators  of 
these  independent  mills,  was  the  organization  of  a  corpora- 
tion called  the  "  Independent  Paper  Company,"  with  an  al- 
leged capital  stock  of  $25,000  divided  into  2,500  shares  of 
$10  per  share,  its  specified  object  being  "the  manufacture, 
purchase  and  sale  of  all  kinds  of  paper,  strawboard  and 
paper  manufacturers'  supplies,"  the  location  of  its  principal 
office  being  at  Chicago,  Cook  county,  Illinois. 

The  certificate  of  incorporation  of  this  company  bears 
date  July  7, 1892.  The  largest  stockholder  in  this  company 
was  E.  C.  Foster,  the  secretary  of  appellee,  and  he  became 
the  vice-president  and  one  of  the  directors  of  the  new  com- 
pany. Mr.  John  W.  Daniels,  one  of  the  directors  of  the  In- 
dependent Paper  Company,  testifies  that  the  stock  of  that 
company  was  apportioned  according  to  the  tonnage  or  pro- 
ducing capacity  of  the  mills  which  the  subscribers  repre- 
sented. The  Peoria  mill  having  the  largest  producing  ca- 
pacity of  any  mill  represented  in  the  Independent  Company, 
Foster,  its  secretary,  who  appears  to  have  been  there  repre- 
senting it,  subscribed  for  631  shares  amounting  to  $6,310; 
the  highest  other  subscriber  being  Hugo  Schumacher,  rep- 
resenting two  mills  at  Marseilles,  Illinois,  known  as  the 
"  Illinois  River,"  and  the  "  Crescent  Paper  Companies," 
whose  subscription  was  451  shares  or  $4,510  of  the, cap- 
ital stock  of  the  Independent  Paper  Company.  While  Mr. 
Binnian  swears  that  Foster  in  his  relations  to,  and  subscrip- 
tion for  stock  in,  the  Independent  Paper  Company,  was 
acting  only  for  himself,  and  without  authority  to  act  for 
appellee,  it  is  noticeable  that  Mr.  Foster  himself  nowhere 
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denies  or  contradicts  the  testimony  of  Daniels,  that  his  sub- 
scription to  the  stock  of  the  Independent  Paper  Company- 
was  based  upon  the  tonnage  or  producing?  capacity  of  the 
Peoria  mill,  as  compared  with  that  of  the  other  mills  or 
companies  represented  in  the  scheme.  Kor  does  it  appear 
how  Foster  could  have  any  interest  in  the  organization  of 
the  Independent  Paper  Company,  or  what  benefit  it  could  be 
to  him  or  any  of  the  other  incorporators  or  stockholders, 
except  as  the  mills  or  companies  they  represented  might  be 
benefited  by  its  ability  to  maintain  or  control  prices,  or  limit 
the  production  of  strawboard.  So  far  as  the  evidence 
shows,  the  only  strawboard  mill  in  which  Foster  had  any 
interest  was  that  of  appellee.  The  Independent  Paper  Com- 
pany, as  appears  by  the  evidence,  never  engaged  in  any  busi- 
ness, never  owned  a  mill  or  manufactured  or  sold  a  pound 
of  paper  or  strawboard,  and  never  owned  a  dollar's  worth 
of  property,  except  some  assessments  upon  its  capital  stock 
subscriptions,  the  funds  arising  from  which  appear  to  have 
been  used  in  paying  mills  to  shut  down  and  cease  to  manu- 
facture strawboard,  so  as  to  limit  production.  In  fact  we 
think  the  evidence  shows  that  the  whole  object  and  design 
the  parties  had  in  the  organization  of  this  Independent  Paper 
Company,  was  one  of  a  number  of  scjiemes  devised  for  the 
purpose  of  limiting  the  production,  and  enhancing  the  price 
of  strawboard. 

Notwithstanding  the  efforts  made  to  maintain  them,  how- 
ever, the  prices  of  strawboards  in  the  market  continued  to 
decline  after  July  1,  1892,  and  various  meetings  were  held 
by  the  parties  representing  the  independent  mills  to  devise 
means  for  maintaining  prices,  some  of  which  meetings  were 
attended  by  Binnian,  president,  and  Foster,  secretary  of 
appellee,  while  other  meetings  were  attended  by  only  one 
of  them,  but  if  we  are  not  mistaken,  the  evidence  shows 
that  one  or  the  other  of  them  attended  each  meeting. 

The  first  meeting  was  held  at  Indianapolis,  at  which  Fos- 
ter was  present.  Mr.  Swinnarton,  vice  president  and  gen- 
oral  manager,  was  also  present  at  that  meeting,  to  confer 
with  the  owners  and  representatives  of   the  independent 
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mills,  but  nothing  was  accomplished.  Another  meeting 
was  called  by  the  executive  committee  of  the  Independent 
Paper  Company,  and  held  at  the  Weddell  House,  in  Cleve- 
land, O.,  September  6,  1892.  Mr.  Swinnarton,  vice  presi- 
dent of  appellant,  was  invited  to  be  present  at  that  meeting 
in  a  letter  addressed  to  him  by  said  executive  committee 
which  we  deem  of  sufficient  importance  to  quote,  as  show- 
ing what  had  been  done,  and  was  being  done,  by  the  manu- 
facturers of  strawboard  in  the  United  States,  for  the  purpose 
of  limiting  production  and  keeping  up  prices.  The  letter  is 
as  follows : 

"PiQUA,  Ohio,  September  2,  1S92. 
Mr.  J.  H.  Swinnarton,  Chicago,  Illinois. 

Dear  Sir  :  Your  telegram  to  Mr.  Spaulding  just  received 
here.  We  are  very  much  surprised  at  the  position  you  take, 
as  you  will  find  if  you  look  over  the  papers  we  have 
submitted  to  you,  that  the  independent  mills  have  paid 
$19,041.50  against  the  American  $11,700  up  to  July  1st. 
We  have  thus  paid  almost  $2  to  your  $1,  which  amounts  to 
nearly  $4  per  ton  on  the  amount  of  board  sold  by  tlje  inde- 
pendent mills  at  new  prices  against  $2  per  ton,  on  a  low  esti- 
mate of  sales,  by  your  company.  Since  July  1st  you  have  paid 
$8,500,  and  the  independent  $5,000.  You  will  see  by  these 
figures  that  the  independent  mills  have  not  shirked  their 
proportion  of  the  amount  paid,  nor  had  we  expected  to  do 
so;  but  when  you  ask  us  to  pay  for  St.  Mary's,  Crosby, 
Morris  and  others,  you  are  asking  an  impossibility;  but  we 
expect  to  pay  our  proportion  with  the  American  of  all  the 
expenses,  but  can  not  be  held  responsible  for  the  failure  of 
others,  because  the  independent  mills  who  are  willing  to 
pay,  are  no  more  responsible  for  those  who  refuse  to  co- 
opercite  than  is  the  American.  Clark's  offer  to  close  down 
the  Illinois  River  Paper  Company,  and  his  belief  that  he 
could  immediately  terminate  the  troublesome  contract  made 
by  the  Crescent,  and  Foster  finally  oflfering  to  run  on  half 
time,  puts  the  tonnage  in  better  shape  than  ever  before.  We 
should  regret  very  much  to  see  you  persist  in  your  present 
position,  which  will  undoubtedly  overthrow  all  the  work 
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that  has  been  done.  "We  do  not  feel  as  though  we  could 
accept  your  position.  The  executive  committee  have  called 
a  meeting  of  the  manufacturers  to  be  held  at  the  Weddell 
House,  Cleveland,  for  Tuesday  afternoon,  September  6th.  It 
would  save  much  time  if  you  would  be  present  in  the  city 
or  near  at  hand,  as  there  will  undoubtedly  be  necessity  for 
consultation.  Mr.  Spaulding  leaves  this  evening  and  will 
be  in  Niles  after  to-morrow  noon  and  until  Monday. 

Yours  truly, 

J.  F.  Spauldino, 
John  W.  Danibls, 
Of  Executive  Committee." 

In  response  to  this  invitation  Mr.  S  winnarton  attended  this 
meeting  at  Cleveland,  at  which  there  was  a  large  represen- 
tation of  the  owners  of  the  independent  mills.  After  a 
couple  of  days'  conference,  during  which  nothing  was  accom- 
plished, a  committee  of  the  owners  of  theindepsndent  mills 
called  upon  Mr.  S winnarton  for  his  advice  and  assistance. 
Being  informed  of  the  situation,  and  that  the  owners  of  the 
independent  mills  were  unable  to  arrive  at  any  conclusion 
or  agreement,  Mr.  Swinnarton  made  the  proposition  that  if 
the  independent  mills  would  reduce  their  production  to  100 
tons  per  day,  and  if  the  producers  of  that  100  tons  per  day 
would  agree  to  maintain  prices  untilJanuary  1, 1894,  as  they 
were  prior  to  July  1,  1892,  he  would  undertake  to  finance 
the  scheme  and  pay  whatever  might  be  necessary  to  restrict 
the  production  to  100  tons,  if  the  amount  required  to  do 
so  were  fair  and  reasonable.  The  owners  of  the  independ- 
ent mills  thereupon  went  to  work  through  a  committee 
to  see  whether  they  could  restrict  the  production  of  the 
independent  mills  to  100  tons  per  day,  and  several  meet- 
ings were  held  for  that  purpose.  Mr.  Foster  (the  sec- 
retary of  appellee)  was  a  member  of  this  committee  and 
was  active  in  the  endeavor  to  carry  out  this  scheme.  A 
short  time  afterward  a  meeting  was  held  in  Chicago,  at 
which  it  would  seem,  after  several  days'  conference,  a  defi- 
nite plan  of  action  was  adopted,  and  the  owners  of  the 
independent  mills,  not  then  represented,  were  notified  that 
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unless  production  were  at  once  curtailed  the  prices  would 
be  cut.  Soon  after  October  1,  1892,  another  meeting  of 
the  owners  of  the  independent  mills  was  held  at  Chicago, 
at  which  Mr.  Binnian  (the  president  of  the  appellee)  was  in 
attendance.  About  October  6th  Mr.  Gurley,  the  attorney 
for  the  Independent  Paper  Company,  was  called  into  the 
meeting  held  on  that  day,  and  suggested  as  a  plan  for  carry- 
ing out  the  proposition  made  by  Mr.  Swinnarton,  at  Cleve- 
land, that  the  owners  of  the  independent  mills,  which  were 
to  shut  down  in  whole  or  in  part,  should  execute  leases  to 
the  Independent  Paper  Company,  by  which  they  would,  in 
form  at  least,  lease  their  mills  or  part  of  their  capacity  to  the 
Independent  Paper  Company;  that  there  should  be  indorsed 
upon  these  leases  a  guaranty  of  the  perforniance  of  their 
terms  and  conditions,  to  be  signed  by  the  American  Straw- 
board  Company  (appellant),  and  that  assignment  of  the 
leases  so  guaranteed  should  be  made  by  the  Independent 
Paper  Company  to  the  American  Strawboard  Companj'. 
This  plan  was  quite  generally  agreed  to  by  the  parties  pres^ 
ent,  and  efforts  were  then  directed  to  securing  a  reduction 
of  the  production  of  the  independent  mills  to  100  tons  per 
day,  so  as  to  meet  the  requirements  of  Mr.  Swinnarton's 
proposition.  But  it  was  found  impossible  to  arrange  for  a 
production  on  the  part  of  the  independent  mills  of  less  than 
115  i  tons  per  day,  and  Mr.  Swinnarton  being  called  into 
the  meeting  was  asked  to  accept  this  amount  of  tonnage  in- 
stead of  the  100  tons  named  in  his  proposition.  This  he  at 
first  refused  to  do,  but  subsequently  a  committee,  of  which 
Foster  (secretary  of  appellee)  was  one,  called  upon  Mr. 
Swinnarton  and  submitted  to  him  a  statement  which  ap- 
pears in  the  evidence  as  exhibit  "  I,"  containing  a  list  of 
thirty-six  mills,  their  total  capacity,  the  amount  of  capacity 
which  was  to  be  leased  or  shut  down,  and  the  price  per  ton, 
and  amount  per  day  they  were  to  receive  for  shutting  down 
or  leasing  their  capjicity,  whichever  it  may  be  called.  This 
statement  shows  that  the  production  of  the  independ- 
ent mills  could  not  be  reduced  below  116.87  tons  per  day, 
and  the  committee  informed  Mr.  Swinnarton  that  after  all 
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efforts,  made  it  was  impossible  to  reduce  the  production  be- 
low those  figures. 

As  we  have  said,  Mr.  Foster,  the  secretary  of  appellee, 
was  a  member  of  this  committee,  and  the  statement  showed 
the  Peoria  mill,  with  a  capacity  of  twenty-eight  tons  per  day 
was  to  be  entirely  shut  down  at  a  price  of  $6.50  per  ton,  or 
$182  per  day.  Mr.  Swinnarton  finally  acceded  to  the  re- 
quest of  the  committee  and  wrote  upon  the  statement  the 
word  "  accepted." 

According  to  the  testimony  of  Swinnerton,  the  date  of 
this  acceptance  was  October  15,  1892.  He  says  the  date  of 
the  meeting  with  the  committee  was  October  1 2th,  and  that 
they  were  in  session  Saturday,  Sunday  and  Monday,  and 
that  he  wrote  the  word  "  accepted  "  on  Monday,  when  there 
was  an  agreement  made  to  sign  the  leases.  Forms  of  leases 
were  prepared  by  Mr.  Gurley,  attorney  for  the  Independent 
Paper  Company,  and  submitted  for  approval,  and  most  of 
them  were  executed  by  the  owners  of  mills  represented,  who 
were  then  present,  but  those  for  the  eastern  mills  were  taken 
by  Mr.  Spaulding,  who  was  to  procure  their  execution,  while 
for  the  same  purpose  Mr.  Foster  took  those  prepared  for  the 
Yincennes  and  Chillicothe  mills.  We  think  the  evidence 
shows  that  Mr.  Binnian  was  present  in  Chicago,  attending  the 
meetings  of  these  mill  owners  and  representatives  from  Oc- 
tober 6th  to  about  October  17th,  or  until  the  lease  in  question 
was  delivered  to  Mr.  Qurley,  which  was  near  the  latter  date. 
He  testifies  that  he  was  a  silent  listener  to  what  took  place 
at  these  meetings  and  took  no  active  part  in  them,  but  Mr. 
Swinnarton  thinks  he  remembers  that  Binnian  was  present 
and  made  a  speech  at  one  of  the  meetings.  That  Foster 
was  an  active  participant  at  all  of  the  meetings,  or  most  of 
them,  and  took  a  leading  part  in  assisting  to  engineer  the 
scheme,  which  resulted  in  the  formation  of  a  combination  to 
limit  the  production  and  enhance  the  price  of  straw  boards, 
is  nowhere  denied.  It  is  claimed,  however,  by  Binnian,  that 
in  these  matters  Foster  did  not  represent  appellee,  and  had 
no  authority  so  to  do.  Whom  did  he  then  represent,  and 
how  did  it  come  about,  that  in  the  statement  submitted  to 
Swinnarton,  the  Peoria  mill,  with  a  capacity  of  twenty- 
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eight  tons  per  day,  was  to  be  shut  down  2  It  is  quite  clear 
witlioiit  that  being  done,  the  whole  scheme  would  have 
fallen  through.  That  leases  of  some  nineteen  or  twenty  of 
the  mills  mentioned  in  that  statement,  were  executed  to  the 
Indepe.ndent  Paper  Company  and  deposited  with  Mr.  Gurley 
can  not  be  denied.  That  immediately  afterward  the  price 
of  strawboard  advanced  $10  per  ton,  is  admitted.  That  tlie 
mills  leased,  or  the  amount  of  capacity  mentioned  in  the  re- 
spective leases,  were  shut  down  and  thereby  reduced  the 
production  of  strawboard  to  the  extent  of  the  agreement, 
can  not  be  questioned. 

The  unlawful  conspiracy  and  combination  to  limit  pro- 
duction and  enhance  prices  was  accomplished,  as  we  think, 
in  direct  violation  of  the  law  of  this  State  above  quoted. 
To  say  that  Mr.  Binnian,  the  president  of  appellee,  did  not 
know  of  this  unlawful  combination,  and  that  the  making 
of  the  lease  by  his  company  to  the  Independent  Paper 
Company,  its  guaranty  by  the  appellant,  and  the  assignment 
thereof  by  the  Independent  to  api>ellant,  the  same  as  was 
done  with  all  the  other  leases  executed  under  the  agreement, 
were  not  all  parts  of,  and  necessary  things  to  be  done  in 
carrying  out  this  scheme,  is  to  pay  a  very  poor  compliment 
to  his  intelligence.  The  evidence  satisfies  us,  notwithstand- 
ing his  somewhat  evasive  testimony  to  the  contrary,  that  he 
knew  the  whole  scheme  was  an  unlawful  one,  the  only 
hesitation  on  his  part  being,  how  to  evade  the  law,  and  make 
a  contract  which  would  not  be  obnoxious  to  its  penalties. 
We  think  that  as  early  as  June  3,  1893,  he  was  informed  of 
the  strained  conditions  surrounding  the  manufacture  and 
sale  of  strawboard,  and  was  willing  to  do  bis  part  toward 
keeping  up  prices.  This  fully  appears  from  his  letter  of  that 
date  to  Mr.  Swinnarton,  which,  though  adding  to  the  length 
of  this  opinion,  it  may  not  be  amiss  to  quote.  It  is  as  fol- 
lows : 

"  Pkoria,  III.,  June  3,  1892. 

J.  H.  Swinnarton,  Esq., 

Pullman  Building,  Chicago,  Illinois. 
Dear  Sir:    Replying  to  your  valued  favor  of  the  2d  inst. 
just  received,  beg  to  say  that  much  of  the  information 
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therein  contained  is  news  to  me.  I  knew  that  the  situation 
was  somewhat  strained  in  some  few  quarters  but  supposed 
that  peace  and  harmony  prevailed  in  general,  to  a  very  great 
extent.  I  have  had  but  very  little  conversation  with  Mr. 
Foster  since  his  return  from  the  Chicago  meeting  and  have 
not  a  very  clear  understanding  or  idea  of  the  proposed  cor- 
poration. As  I  wired  you  this  a.  m.  Mr.  Stone  and  I  stand 
exactly  where  we  have  all  along,  and  where  we  always  ex- 
pect to  be  found.  The  position  we  take  is,  that  we  want 
the  market  upheld,  will  do  all  in  our  power  to  sustain  it, 
and  are  perfectly  willing  to  pay  our  proportion  of  the 
expense  that  this  procedure  must  necessarily  entail.  I 
believe  with  you  that  the  odium  of  advancing  prices  has 
already  ceased  to  exist,  and  that  some  satisfactory  basis  can 
be  reached  whereby  all  mills  will  join  each  other  in  sustain- 
ing the  market.  There  are,  of  course,  a  number  of  minor 
points  to  be  considered,  which  we  may  talk  over  when  I  see 
you  next  Monday.  Mr.  Ben  Spaulding,  of  Boston,  is  here 
to-day,  and  I  am  to  have  a  conference  with  him  and  Mr. 
Foster  this  evening,  at  which  time  I  will  endeavor  to 
strengthen  our  position  with  the  Spaulding  outfit.  Thank- 
ing you  kindly  for  bringing  this  matter  more  clearly  before 
me,  I  beg  to  remain, 

Tours  truly, 

W.  JET.  BiNNIAN." 

It  thus  appears  that  Binnian  was  in  conference  with 
Swinnarton,  Foster  and  Spaulding  as  to  means  to  be  adopted 
for  keeping  up  prices,  the  three  persons  named  being  among 
the  principal  parties  who  engineered  the  unlawful  combina- 
tion subsequently  formed. 

Knowing  that  the  scheme  devised  in  Chicago,  providing 
for  the  leasing  of  the  independent  mills  to  the  Independent 
Paper  Company,  was  part  of  an  unlawful  combination,  he 
sent  for  his  attorney,  Mr.  Stevens,  to  cgme  to  Chicago  and 
assist  him  in  making  the  deal  so  as  to  evade  the  law.  This, 
of  course,  neither  Binnian  nor  Stevens  testified  to,  but  we 
think  the  evidence  and  circumstances  show  that  such  was 
the  object.    Foster  also  came  to  Chicago  to  assist  Binnian 
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in  makinff  the  arranojement.  Binnian  was  informed  bv 
Stevens  that  he  could  not  lawfully  make  a  lease  of  his  com- 
pany's plant  to  the  Independent  Paper  Company,  but  that 
if  done  in  good  faith,  he  could  lease  directly  to  the  Ameri- 
can Strawboard  Company,  just  the  same  as  he  would  have 
the  right  to  lease  a  house.  Binnian  then  knew,  if  he  had 
not  known  before,  that  the  whole  scheme  was  a  fraud  upon 
the  law  and  was  invalid.  To  avoid  the  consequences,  he 
endeavored  to  have  the  lease  run  directly  to  the  American 
Strawboard  Company,  as  if  it  were  an  independent  matter 
not  connected  with  the  leases  of  the  other  outside  mills  to 
the  Independent  Paper  Company,  but  he  says  that  for  pur- 
poses of  his  own,  Swinnarton  wanted  the  lease  to  run  to  the 
last  named  company,  and  it  was  finally  executed  that  way, 
Swinnarton  and  Binnian  having  in  the  meantime  concluded 
a  contract  by  which  a  larger  proportional  rental  should  be 
paid  for  the  Peoria  plant  than  was  agreed  to  be  paid  for 
the  others,  to  wit,  $450  per  month  additional  to  that  pro- 
vided for  in  the  lease,  and  whereby  all  material  on  hand  for 
the  manufacture  of  strawboard  by  the  Peoria  mill  was  pur- 
chased by  appellant,  and  it  (appellant)  agreed  to  receive  all 
material  contracted  for,  and  to  carry  out  and  fulfill  all  con- 
tracts previously  made  by  appellee  for  the  sale  and  delivery 
of  strawboard  at  the  prices  specified.  This  agreement  was 
in  writing  and  appears  in  the  evidence.  The  lease  was  exe- 
cuted on  the  part  of  appellee  by  Binnian,  its  president,  and 
Foster,  its  secretary,  under  the  seal  of  the  company,  and 
after  being  guaranteed  by  appellant,  and  assigned  to  it  by 
the  Independent  Paper  Company,  the  lessee,  it  was  deliv- 
ered, with  the  other  leases  executed  by  the  outside  mills 
in  the  combination,  to  Gurlev.  Daniels  swears  that  Bin- 
nian  was  present  when  he  (Daniels)  signed  the  leases  as 
secretary  of  the  Independent  Paper  Company;  that  they 
went  together  to  the  office  of  Mr.  Gurley,  who  was  to  hold 
the  leases;  that  Binnian,  Spaulding  and  Gurley  checked 
ov6r  the  leases,  and  that  Gurley  then  said  the  trust  laws 
of  Illinois  were  verv  severe,  and  that  it  would  be  best  not 
to  have  the  leases  all  over  the  country,  "  as  it  might  get  us 
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(them)  into  trouble."  So  the  leases  were  left  in  Gurley's 
hands,  but  either  party  could  have  access  to  them  while  in  his 
possession.  The  outside  acfreement  between  appellant  and 
appellee,  for  additional  rental,  was  not  left  with  Gurley,  as 
it  appears  to  have  been  the  understanding  between  Binnian 
and  Swinnarton  that  such  agreement  should  be  kept  a  secret 
from  the  other  parties  who  entered  into  the  combination. 
Swinnarton  testified  that  when  he  and  Binnian  were  nego- 
tiating about  the  disposal  of  the  supplies  of  the  Peoria 
Strawboard  Company,  and  the  papers  were  executed,  it 
was  distinctly  stated  by  Binnian  that  the  contracts,  or 
leases,  should  not  take  effect  unless  the  whole  scheme  was 
put  in  effect.  It  is  true  that  Mr.  Binnian  contradicts  this 
testimony,  but,  in  view  of  all  the  facts  in  the  case,  we  are 
inclined  to  believe  that  the  understanding  was  that  each 
individual  lease  was  a  part  of  the  general  scheme  to  form 
an  unlawful  combination,  and  unless  all  the  leases  became 
operative  none  of  them  would  do  so,  because  all  were  neces- 
sary to  come  up  to  the  final  proposition  of  Swinnarton, 
that  the  production  should  be  reduced  to  1 15.25  tons  per 
day. 

From  all  the  evidence  in  the  case  we  are  entirely  satisfied 
that  the  scheme  into  which  all  these  parties  entered,  and 
which  resulted  in  the  execution  of  these  various  leases  to 
the  Independent  Paper  Company,  their  guaranty  by  and 
assignment  to  the  appellant,  was  a  mere  shift  or  device, 
gotten  up  for  the  purpose  of  limiting  the  production  of  straw- 
board  and  fixing  its  price,  in  violation  of  the  laws  of  this 
State.  We  think  Mr.  Binnian  and  Mr.  Foster,  president  and 
secretary  of  appellee,  both  knew  of  the  unlawful  combina- 
tion and  its  object.  That  the  lease  was  not  made  in  good 
faith,  with  the  expectation  that  either  the  Independent 
Paper  Company  or  the  appellee  were  going  to  use  or  occupy 
the  plant  pretended  to  be  leased,  but  that  it  was  a  mere 
form  adopted  to  evade  the  law,  and  to  enable  appellee  to 
receive  a  honxis  of  $5,000  per  month  for  shutting  down  its 
mill,  allowing  the  same  to  remain  idle,  and  thereby  taking 
out  of  the  market  the  production  of  from  twenty-eight  to 


524  Appellate  Courts  op  Illinois. 

Vol.  65.]      Am.  StrawboaxJ  Co.  v.  Peoria  Strawboard  Go. 

thirty  tons  of  strawboard  per  day.  The  lease  and  agree- 
ment are  of  themselves  strong  corroborating  evidence  that 
such  was  the  purpose  of  the  parties  to  them.  By  the  lease, 
the  lessor  assumed  all  risks  from  fire  or  other  inevitable 
accident.  It  was  to  bear  the  expense  of  all  repairs  but  the 
capacity  of  the  property  was  not  to  be  increased  during  the 
demised  term.  The  property  was  to  be  guarded  and  pro- 
tected at  the  expense  of  the  lessor.  The  fifth  clause  was  as 
follows : 

"  That  said  lessor  shall  not  be  engaged  either  directly  or 
indirectly  in  the  manufacture  or  sale  of  any  kind  of  paper 
boards  within  a  radius  of  one  thousand  miles  of  the  city  of 
Peoria." 

By  the  outside  contract  appellant  agreed  to  purchase  from 
appellee  at  cost  prices,  all  raw  material  on  hand  at  appellee's 
plant,  "  including  all  raw  material  and  supplies  of  every 
kind  used  in  connection  with  the  manufacturing  business 
carried  on  at  said  plant,  and  to  pay  cash  for  the  same  within 
ten  days"  from  the  date  of  the  agreement,  and  further 
agreed  and  bound  itself  to  remove  all  straw  on  the  premises 
on  or  before  the  first  day  of  January,  1S93.  And  appellant 
further  assumed  all  contracts  of  appellee  outstanding, 
whether  for  the  sale  of  the  manufactured  product  or  the 
purchase  of  straw. 

Now  this  agreement  shows  very  plainly  on  its  face  that 
it  was  not  within  the  expectation  or  contemplation  of  the 
parties  that  the  plant  should  be  operated  by  anyone  for  the 
manufacture  of  strawboard,  because  the  raw  material  neces- 
sary for  its  production  was  all  to  be  shipped  away,  and  the 
evidence  shows  that  directions  were  at  once  given  by 
Swinnarton  as  to  where  it  was  to  be  sent.  In  fact  the  carry- 
ing out  of  this  agreement  as  to  shipping  straw  away  from 
the  Peoria  mill  was  begun  immediately;  so  there  can  be  no 
question  that  the  intention  of  the  parties  was,  that  appellee's 
mill  should  be  shut  down  and  cease  further  manufacturing 
of  strawboard  during  the  term  of  the  pretended  lease. 

It  was  understood  by  the  parties  that  the  mill  might  run 
until  November  1, 1892,  which  it  did,  and  then  shut  down, 


Second  District — December  Term,  1895.   525 

Am.  Strawboard  Co.  ▼.  Peoria  Starawboard  Co. 

and  it  was  never  started  again  by  any  one  until  after  the 
expiration  of  the  time  mentioned  in  the  lease.  There  is  no 
proof  that  any  officer  of,  or  any  person  representing,  the 
Independent  Paper  Company,  or  the  appellant,  ever  took 
possession  of  the  Peoria  plant  or  ever  went  near  it.  The 
keys  to  the  property  were  carried  by  the  watchman  em- 
ployed by  appellee,  and  we  think  in  law,  the  possession  re- 
mained in  appellee.  Binnian  himself  testifies  that  the  only 
possession  given  appellant  was  the  delivery  of  the  papers. 
The  attempt  to  show  a  possession  in  appellant  because  some 
of  the  straw  was  allowed  to  remain  on  the  premises,  we 
think  is  not  of  suflScient  importance  to  warrant  the  taking 
of  time  in  its  discussion.  No  more  possession  was  taken  of 
the  straw  than  of  the  premises  on  which  it  was  situated  and 
a  mere  agreement  to  purchase  the  straw  could  not  transfer 
the  possession. 

If  we  are  correct  in  the  conclusion  that  the  scheme  en- 
tered into  by  Binnian  and  Foster  with  Swinnarton,  Spaulding, 
Daniels  and  others,  was  an  unlawful  one,  adopted  as  a  shift 
and  device  to  evade  the  law  against  trusts,  pools,  and  com- 
binations, then  there  can  be  no  question  that  the  knowledge 
of  Binnian,  as  president,  and  Foster,  as  secretary,  of  appellee, 
is  the  knowledge  of  appellee  itself,  and  a  contract  made  by 
them  under  such  circumstances,  in  its  behalf  and  for  its  ben- 
efit, would  be  as  invalid  as  if  made  for  themselves  in  their 
individual  capacity.  A  corporation  can  only  see  and  know 
through  the  eyes,  information  and  intelligence  of  its  officers. 
And  whatever  information  its  managing  officers  have,  espe- 
cially when  derived  and  obtained  by  them  while  transacting 
its  business  in  the  line  of  their  authority,  must  be  held  to 
bind  the  corporation.  Here,  the  information  possessed  by 
Binnian  and  Foster  was  obtained  while  transacting  the  busi- 
ness of  the  company,  in  their  official  capacity  as  president 
and  secretary,  they  being  also  two  of  the  three  only  stock- 
holders, and  the  contract  made  being  for  the  benefit  of  the 
company  they  represented.  We  deem  it  unnecessary  to  cite 
authorities  to  show  that  under  these  circumstances  appellee 
was  chargeable  with  the  knowledge  of  its  officers.    But  not 
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only  was  tbere  the  knowledge  on  the  part  of  Binnian  and 
Foster  as  to  the  illegal  nature  of  the  combination  entered 
into  between  appellant,  the  Independent  Paper  Company 
and  the  other  parties  engaged  therein,  but  the  evidence  sat- 
isfies us  that  it  was  their  intention,  by  the  contract  in  ques- 
tion, to  enable  the  conspirators  to  carry  out  to  a  successful 
issue  their  unlawful  purpose,  which  could  not  be  accom- 
plished without  the  co-operation  of  the  parties  controlling 
the  Peoria  plant,  shutting  oflf  its  production  of  twenty-eight 
tons  of  strawboard  per  day,  and  thereby  reducing  the  pro- 
duction of  the  independent  mills  to  115.25  tons  per  day,  so 
as  to  comply  with  Swinnartoti's  proposition. 

It  is  insisted  by  appellant  that  the  lease  was  rendered 
void  by  the  provision  contained  in  the  sixth  clause,  whereby 
the  appellee  agreed  not  to  manufacture  or  sell  any  kind  of 
pajier  boards  within  a  radius  of  1,000  miles  of  the  city  of 
Peoria;  the  contention  being  that  it  was  against  public 
policy  as  an  unreasonable  restriction  in  restraint  of  trade, 
and  that  it  was  error  on  the  part  of  the  court^to  receive  it 
as  evidence,  without  proof  being  first  made  by  appellee,  to 
show  that  the  restriction  was  not  in  fact  unreasonable,  al- 
though upon  its  face  it  might  appear  to  be  so.  Under  the 
view  we  take  of  this  case,  we  do  not  deem  it  necessary  to 
discuss  that  proposition.  We  prefer  to  put  our  decision 
upon  broader  grounds,  and  hold  that  the  contract  is  void 
because  it  was  entered  into  knowingly  and  purposely  as  a 
part  of  an  unlawful  combination  for  the  purpose  of  limiting 
the  production  of  an  article  of  merchandise  and  fixing  the 
price  thereof,  in  violation  of  the  plain  terms  of  the  statute 
which  we  have  already  cited.  If  we  are  correct  in  our  con- 
clusions of  facts — and  a  careful  examination  and  re-exami- 
nation of  the  evidence  has  satisfied  us  that  we  are — then  there 
can  be  no  question  as  to  the  results  which  follow.  The 
statute  declared  the  contract  void.  Under  such  circum- 
stances the  courts  will  not  aid  either  party,  biit  will  leave 
them  where  they  are  found.  Bishop  v.  American  Pre- 
serving Co.,  41  N.  E.  765.  Counsel  for  appellee  say  in  their 
brief :    "  The  theory  of  appellee,  in  the  prosecution  of  the 
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sait,  was  complete  exeoutioB  of  the  contract,  and  nothing 
remaining  to  be  done  but  the  payment  of  the  money." 
Even  if  this  theory  were  sustained  by  the  evidence,  we  fail 
to  see  how  it  in  any  way  aids  appellee.  If  the  contract 
were  illegal  in  the  first  instance,  the  mere  fact  that  it  has 
been  executed  gives  no  right  of  recovery.  There  is  no  doubt 
that  where  a  legal  contract  has  been  fully  executed,  and  noth-  . 
ing  remains  to  be  done  but  the  payment  of  the  money  due 
thereon,  a  recovery  may  be  had  upon  the  common  counts; 
but  we  think  this  doctrine  has  no  application  to  an  illegal 
or  void  contract  even  though  fully  executed.  Such  was  the 
express  holding  in  Hutchins  v.  AVeldon,  114  Ind.  80;  S.  C, 
15  N.  E.  804.  A  contract  void  as  against  public  policy,  was 
relied  upon  because  it  had  been  executed,  but  the  Supreme 
Court  of  Indiana  say  in  reference  thereto  :  "  The  law  in 
such  case  will  leave  the  parties  just  where  it  finds  them.  If 
the  contract  has  not  been  executed,  the  law  will  not  extend  , 
relief.  When  a  contract,  void  as  against  sound  morals  or 
public  policy,  has  been  fully  executed  by  both  parties  and 
suit  brought  under,  upon,  or  against  such  contract,  potior 
est  conditio  d^fendenti%P  Bishop  v.  American  Preserving 
Co.,  supra. 

We  think  this  doctrine  is  sound,  and  fully  applicable  to 
the  case  at  bar.  The  illegal  contracts  were  a  necessary  part 
of  appellee's  case.  They  were  put  in  evidence  to  establish 
its  right  to  recover,  and  it  is  difficult  to  see  how  it  could 
prove  its  case  without  resorting  to  them.  "  The  general 
rule  of  law  is,  that  a  contract  made  in  violation  of  a  statute 
is  void,  and  that,  when  a  plaintifi^  can  not  establish  his  cause 
of  action  without  relying  upon  an  illegal  contract  he  can 
not  recover."  Bishop  v.  American  Preserving  Co.,  svpra; 
Miller  v.  Ammon,  145  U.  S.  421. 

The  claim  of  appellee,  that  it  has  a  right  to  recover  for 
use  and  occupation,  without  resorting  to  the  contracts,  we 
regard  as  equally  untenable.  There  was  in  fact  no  use  and 
occupation,  as  we  have  already  seen,  either  by  appellant  or 
the  Independent  Paper  Company.  The  fonn  of  action  re- 
sorted to  can  not  divest  the  entire  transaction  of  its  illegal 
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character.  To  allow  the  appellee  to  recover  in  this  case, 
either  for  use  and  occupation  or  upon  the  ground  that  the 
contract  has  been  fully  executed,  would  be  to  practically 
nullify  the  statute,  and  enable  parties,  by  resorting  to  mere 
forms,  shifts  and  devices,  to  accomplish  indirectly  what  they 
have  no  lawful  right  to  do  directly.  We  think  the  courts 
should  endeavor  to  assist  the  legislature  in  its  efforts  to 
suppress  pools,  trusts  and  combinations  which  tend  to  create 
monopolies  and  inflict  great  injury  upon  the  people. 

We  do  not  deem  it  necessary  to  discuss  the  various  ques- 
tions raised  upon  the  pleadings,  nor  to  consider  whether  or 
not  the  court  erred  in  allowing  the  new  count  to  the  decla- 
ration to  be  filed  during  the  trial,  nor  the  further  question 
as  to  whether  there  was  error  on  the  part  of  the  court  in 
giving  and  refusing  instructions.  Upon  the  broad  ground 
that  the  contracts  were  illegal  and  void,  and  that  the  whole 
transaction  was  an  attempt  to  evade  the  law  and  form  a  com- 
bination for  the  purpose  of  limiting  production  and  fixing 
the  price  of  a  merchantable  commodity  in  clear  violation  of 
the  terms  of  the  statute,  we  hold  that  there  can  be  no  re- 
covery, and  therefore  the  judgment  is  wrong  and  should  be 
reversed.    Judgment  reversed. 

Finding  of  Facts. 

Finding  of  facts  to  be  made  a  part  of  the  judgment  of 
this  court : 

We  find  that  the  lease  and  contract  read  in  evidence  were 
a  mere  shift  or  device  to  evade  the  law  against  trusts,  pools 
and  combinations  to  limit  and  fix  the  amount  of  production 
and  fix  the  price  of  a  merchantable  commodity  to  bo  pro- 
duced and  sold  in  this  State.  That  said  lease  and  contract 
were  not  made  in  good  faith,  for  the  purpose  of  transferring 
the  possession  of  appellee's  strawboard  plant  to  the  Inde- 
pendent Paper  Company  or  to  appellant,  but  were  part  of 
a  device  adopted  whereby,  under  the  form  of  a  lease,  appel- 
lee was  to  receive  under  the  name  of  rent  a  bonus  of  $5,000 
a  month  for  permitting  its  said  plant  to  remain  idle  and 
cease  the  production  of  twenty-eight  tons  of  strawboard 
per  day. 
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That  Binnian,  the  president  of  appellee,  and  Foster,  its 
secretary,  both  know  of  the  illegal  combination  and  confed- 
eracy formed  between  the  owners  of  independent  mills,  the 
Independent  Paper  Company  and  the  appellant,  for  the 
purpose  of  limiting  the  production  and  fixing  the  price  of 
strawboard,  and  that  they  actually  participated  in  the  for- 
mation of  such  combination  and  confederacy  and  enterec 
into  the  lease  and  contract  as  officers  of  appellee,  in  its  be- 
half, knowingly  and  intentionally,  for  the  purpose  of  evading 
the  law,  and  that  without  their  aid  and  co-operation  on 
behalf  of  appellee,  such  unlawful  combination  or  confeder- 
acy could  not  have  been  successfully  formed. 

We  further  find  that  neither  the  Independent  Paper 
Company  nor  the  appellant  ever  had  the  possession,  use  or 
occupation  of  appellee's  strawboard  plant  at  Peoria,  but 
that  such  possession  remained  at  all  times  during  the  pre- 
tended demised  term,  in  appellee,  its  employes,  officers  or 
agents,  and  during  all  said  time  remained  shut  down  and 
idle,  so  far  as  the  manufacture  of  strawboard  is  concerned. 


Harvey  Bates  t.  Equitable  Building  and  Loan  Society. 

1.  Estoppel — Members  of  Building  and  Loan  Association, — A  person 
who  procures  a  loan  from  a  building  and  loan  association,  and  secures 
the  same  by  a  mortgage  upon  real  estate,  can  not  be  heard  to  say,  in  a 
suit  by  the  association  to  foreclose  the  mortgage,  that  he  is  not  a  mem- 
ber of  the  association,  simply  because  his  application  for  membership 
was  made  through  the  secretary  and  his  bid  for  the  loan  was  not  signed 
by  him,  and  so  invoke  the  usury  laws  of  the  State. 

Hdrtgage  Foreclosure.— Error  to  the  Circuit  Court  of  Henry  County; 
the  Hon.  Hiram  Bioblow,  Judge,  presiding.  Heard  in  this  court  at 
the  December  term,  189d.    Affirmed.    Opinion  filed  June  1,  1896. 

N.  F.  A!^DBE3o:^,  attornay  for  plaintifif  in  error. 
M.  N.  GisH,  attorney  for  defendant  in  error. 

VouLXV    S4 
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Mr.  JtrsTioE  II.vbkbb  delivbbbd  the  opinion  of  the 
Court. 

This  was  a  bill  to  foreclose  a  building  and  loan  associa- 
tion mortgage  in  which  the  defendant  set  up  the  defense  of 
usury.  The  defense  failed,  and  the  oourt  entered  a  decree 
of  foreclosure  for  81,020. 

Bates,  who  is  a  resident  of  Henry  county,  made  a  written 
application  to  the  defendant  in  error  for  a  loan  of  §1,200. 
After  the  property  which  was  oBfered  as  security  was  ex- 
amined a  loan  for  the  sum  of  $1,200  was  refused,  but  a  loan 
for  $1,000  was  offered,  which  he  accepted. 

A  certificate  of  stock  for  ten  shares  of  $100  each  was 
issued  to  him.  He  gave  his  note  for  $  1,000,  and  mortgage,  in 
which  he  agreed  to  pay  four  dollars  per  month  on  stock, 
seven  dollars  per  month  as  interest,  and  four  dollars  per 
month  as  premium. 

He  claims  that  he  was  not  a  stockholder,  and  that  he 
made  no  bid  on  which  premium  could  be  charged  against  him. 
He  insists,  therefore,  that  such  sums  as  have  been  paid  by 
him  as  dues,  interest  and  premium,  as  they  aggregate  a  sura 
much  above  the  highest  rate  of  interest  allowable  under 
our  statute,  should  be  allowed  in  discharge  of  the  principal. 

There  can  be  no  question,  under  the  evidence,  that  Bates 
intended  and  attempted  to  become  a  member  of  the  associa- 
tion. His  efforts  to  procure  the  money  plainly  indicate  a 
desire  to  come  within  the  laws  and  rules  governing  the  asso- 
ciation. His  application  was  made  through  the  associa- 
tion's secretary;  and  while  the  bid  sent  in  was  not  signed  by 
him,  the  certificate  of  stock  was  issued  to  him,  he  obtained 
the  money  by  virtue  of  it  and  the  mortgage,  and  he  indorsed 
the  certificate,  and  turned  it  over  to  the  association.  Al- 
though there  was  some  irregularity  in  the  manner  with 
which  he  made  the  bid  and  became  a  stockholder,  he  recog- 
nized the  validity  of  the  steps  taken,  complied  for  a  time 
with  the  rules  and  by-laws  by  paying  his  monthly  dues 
without  objection,  and  he  should  now  be  estopped  from 
claiming  that  he  is  not  a  stockholder,  and  from  invoking 
the  aid  of  tlie  usury  laws  of  the  State.    We  must  regard  his 
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relations  toward  the  society  in  the  same  light  that  he  did 
up  to  the  time  when  he  made  up  his  mind  to  repudiate. 

The  contract  was  not  usurious.  Sec.  83,  Ch.  32,  Hurd's 
Revised  Statutes,  380;  Homes  v.  Smythe,  100  111.  413;  Free- 
man et  al.  V.  Ottawa  Building  Association,  114111.  182. 

Decree  afBirmed. 


65    531 
177s  591 


Illinois  Central  Bailroad  Company  t.  Henry  Meyer. 

1.  Practicb — Where  the  Court  may  Direct  a  Verdict  for  the  Defendr 
ant. — ^Where  the  evidence  given  at  the  trial  with  aU  the  inferences  that 
the  jury  could  reasonably  draw  from  it,  is  so  insufficient  to  support  a 
verdict  for  the  plaintiff,  that  such  a  verdict,  if  returned,  must  beset  aside, 
the  court  is  hot  bound  to  submit  the  case  but  may  direct  a  verdict  for 
the  defendant. 

2.  Fellow-Servants— Conductor  and  Brakeman, — A  conductor  and 
brakeman  upon  a  freight  train,  having  the  same  common  master,  and 
co-operating  together  in  the  same  line  of  employment  in  constant  asso- 
ciation with  each  other,  are  fellow-servants. 

8.  Same — Servants  Invested  with  Power  to  Control  Others. — The  fact 
that  one  of  the  number  of  servants  is  invested  with  power  to  control 
and  direct  the  actions  of  the  others  will  not,  of  itself,  render  the  master 
liable  for  the  negligence  of  the  governing  servant. 

4.  Master  and  Servant — Conductor  as  a  Vice-Principal. — In  order 
to  make  the  conductor  of  a  railroad  train  a  vice-principal  he  should 
have  the  power  to  employ  the  members  of  the  crew  and  discharge  them. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Lee  County;  the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Reversed  with  a  find- 
ing of  facts.    Opinion  filed  June  1,  1896. 

Wm.  Babgb  and  E.  E.  Wingebt,  attorneys  for  appellant. 

C.  B.  Morrison  and  Dixon  &  Bethea,  attornevs  for 
appellee. 

The  courts  of  last  resort  in  the  following  States  have 
held  that  a  conductor  was  not  a  fellow-servant  with  others 
employed  on  the  train :  Ohio — Little  Miami  K.  K.  Co.  v. 
Stevens,  20  Ohio,  416;  Kentucky — Louisville  Ry.  v.  Moore, 
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24  A.  and  Eng.  E.  E.  Cases,  443;  Louisville  E.  E.  Co.  v. 
Brook,  83  Ky.  129;  Nebraska— Chicago  E.  E.  Co.  v.  Lund- 
strom,  16  Neb.  254;  20  N.  W.  Eep.  198;  Ehode  Island- 
Mann  V.  Oriental  Print  Works,  11  E.  I.  152;  South  Caro- 
lina—Boat  wright  V.  North  Eastern  E.  E.  Co.,  25  S.  C.  128; 
Tennessee — East  Tenn.  E.  E.  Co.  v.  Collins,  85  Tenn.  227; 
Georgia — Central  E.  E.  Co.  v.  DeBray,  71  Ga.  406;  Virginia 
— Eichmond  E.  E.  Co.  v.  Williams,  86  Va.  165;  9  S.  E.  Eep. 
990. 

Mb.  Pbesidino  JirsncE  Lacet  deliyebeo  the  opinion  of 
THE  Court. 

This  was  a  suit  in  an  action  on  the  case  by  appellee  a^inst 
appellant  to  recover  for  damages  arising  from  an  injury 
receiver  by  the  latter  by  reason  of  the  train,  on  which  he 
was  fireman,  colliding  with  another  train  running  in  the 
opposite  direction  on  appellant's  road,  causing  appellee,  to 
save  himself,  to  jump  from  his  engine  and  injure  himself. 
His  left  foot  and  leg  were  run  over  by  the  cars  and  crushed 
so  that  amputation  became  necessary.  The  accident  occurred 
at  or  near  the  station  of  Lead  Switch,  in  Jo  Daviess  County, 
Illinois.  The  first  count  in  the  declaration,  and  the  only 
one  on  which  appellee  claims  a  right  of  recovery,  and  the 
only  one  which  there  is  any  evidence  to  support,  seeks  to 
recover  on  the  theory  and  charge  that  the  conductor  of  the 
train,  George  McDuflF,  was  '^  the  superior  servant,^'  in  charge 
of  the  appellee  as  fireman  and  of  the  running  of  the  train, 
and  had  entire  control  and  management  of  it;  in  fact,  that 
he  was  representing  appellant  as  vice-principal  in  the  run- 
ning of  the  train  and  that  the  accident  was  due  to  his  neg- 
ligence in  not  causing  the  train  which  he  was  running,  and 
on  which  appellee  was  fireman,  to  stop  and  not  to  run  past 
Lead  Switch  station,  where  he  was  ordered  by  the  train 
dispatcher  or  transmitter  to  "  meet  wild  east  bound  train 
No.  508  at  Lead  Switch." 

The  train  McDuff  was  running  was  No.  18,  and  was  west 
bound.  This  wild  train  was  the  one  with  which  the  col- 
lision took  place  just  west  of  Lead  Switch.    It  is  insisted  on 
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the  part  of  appellee  that  the  failure  of  the  conductor,  Mc- 
Duff,  to  cause  the  brakes  to  be  set  in  time  to  stop  his  train 
at  Lead  Switch  and  thereby  prevent  collision  with  the  train 
which  he  was  ordered  to  meet  there,  was  such  negligence 
as  rendered  appellant  liable  for  the  injury  done  to  him  by 
reason  of  the  collision.  The  act  of  negligence  of  McDuff 
was  one,  if  at  all,  of  omission,  and  not  of  commission.  The 
declaration  further  avers  that  the  conductor  had  control  of 
the  fireman  as  well  as  all  other  of  the  employes  of  his  train, 
and  had  a  right  to  report  any  disobedience  of  his  orders  to  the 
company  and  have  them  discharged,  L  e.^  if  the  company 
would  discharge  them  for  disobedience. 

The  case  was  tried  by  a  jury  and  resulted  in  a  verdict  for 
appellee  and  judgment  was  given  against  appellant  for 
$9,000,  the  amount  of  the  verdict  after  remittitur  of  $6,000 
by  appellee. 

The  appellant  insists  that  admitting  all  that  the  evidence 
shows  or  tends  to  show,  including  all  legitimate  inferences 
that  can  be  drawn  therefrom,  the  appellee  has  no  cause  of 
action,  and  that  the  court  below  erred  in  not  giving  the  jury 
an  instruction  which  it  offered  directing  it  to  find  the  issues 
for  the  defendant,  which  is  as  follows :  "  The  court  instructs 
the  jury  that  all  the  evidence  in  this  case  has  been  excluded 
from  the  jury  and  there  is  now  no  evidence  before  the  jury  in 
the  case,  and  it  is  the  duty  of  the  jury  to  find  the  defendant 
not  guilty." 

The  instruction  proceeded  on  the  ground  that  there  being 
no  evidence  before  the  jury  on  which  a  verdict  for  appellee 
could  be  properly  based  it  should  be  excluded  and  the  jury 
instructed  and  find  the  appellant  not  guilty  for  want  of 
evidence. 

It  was  in  substance  the  same  as  to  instruct  the  jury  to 
find  for  appellant  on  the  evidence,  there  being  none  on  which 
a  verdict  could  be  based. 

The  appellee's  counsel  have  argued  the  case,  as  they  say, 
as  to  whether  the  facts  and  the  declaration  make  a  good 
cause  of  action,  and  say  that  the  *^  record  is  in  such  condi- 
tion that  the  case  can  be  decided  by  this  court  upon  its 
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merits/'  and  if  we  find  with  them,  to  alBrm,  and  if  we  believe 
appellee  has  no  canse  of  action  and  can  hare  no  case  under 
any  circumstances,  to  reverse,  the  judgment. 

We  have  carefully  examined  the  evidence  and  duly  con- 
sidered the  arguments  of  counsel,  and  have  arrived  at  the 
conclusion  that  there  is  no  material  contradiction  in  the 
evidence  and  that  the  case  can  be  fully  considered  as  to 
whether  the  judgment  can  be  sustained  as  a  legal  propo- 
sition. 

The  Supreme  Court  has  h  olden  that  where  no  question 
of  law  has  been  raised  in  the  Circuit  Court,  that  the  Ap- 
pellate Court's  finding  of  the  ultimate  facts  on  which  the 
Terdict  of  the  jury  necessarily  rests  is  final  and  conclusive, 
and  the  Supreme  Court  will  not  consider,  on  appeal  fi'om  the 
Appellate  Court,  the  question  as  to  whether  the  evidence  as 
a  whole  sustains  the  verdict,  and  reverse  for  want  of  evi- 
dence, but  will  treat  that  as  settled  by  the  finding  of  the 
Appellate  Court,  that  matter  being  without  its  jurisdiction 
in  accordance  with  the  provisions  of  the  statute.  1.  C.  R. 
E.  Co.  V.  Keardon,  157  111.  372;  Huntington  y.  Metzger,  158 
111.  272.  And  the  Appellate  Court,  according  to  the  opinion 
in  the  last  cited  case,  has  no  right  to  examine  the  question 
as  to  whether  the  evidence  is  sufficient  to  support  the  verdict 
except  as  a  question  of  fact,  and  not  as  a  question  of  law, 
unless  the  latter  question  be  raised  by  an  oifered  instruction 
in  proper  form  sufficient  to  raise  it.  See  also  Lignard  y* 
Rhoades,  156  111.  431.  But  the  point  as  to  whether  there  is 
evidence  sufficient  to  warrant  a  verdict  for  a  defendant, 
may  be  raised  as  a  matter  of  law,  so  as  to  open  for  consider- 
ation in  the  Supreme  Court  on  appeal  from  the  Appellato 
Court  by  a  demurrer  to  the  evidence  or  its  equivalent,  or 
request  to  the  court  to  take  the  case  from  the  jury  and  in- 
struct them  to  find  a  yerdict  for  the  defendant  L  C.  R.  R. 
Co.  y.  Reardon,  supra.  Numerous  other  cases  decided  in 
that  court  are  to  the  same  effect  but  the  above  are  sufficient 
to  show  the  rule  established  by  the  court. 

It  appears  that  in  case  there  is  no  instruction,  or  what  is 
equivalent  to  it,  in  the  Circuit  Court,  to  have  the  jury  in- 
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structed  to  find  for  the  defendant,  a  question  of  law  can  not 
be  raised;  but  the  Appellate  and  Supreme  Courts  are  bound 
to  treat  the  question  as  to  whether  there  is  sufficient  evidence 
to  support  the  verdict  as  a  question  of  fact  and  not  of  law, 
even  if  the  "  evidence  given  at  the  trial  with  all  the  inferences 
that  the  jury  could  justifiably  draw  from  it  were  so  insuffi- 
cient to  support  the  verdict  for  the  plaintiff,  that  if  returned 
it  must  be  set  aside."  See  cases  above  cited,  and  as  to  the 
last  proposition,  The  People  v.  People's  M.  Co.,  126  111.  466. 

If  the  evidence  will  not  support  the  verdict  and  is  so  in- 
sufficient that  the  court  must  set  it  aside  if  for  defendant,  if 
rendered,  and  the  question  of  its  sufficiency  is  raised,  as  in- 
dicated by  instruction  to  the  jury,  then  it  becomes  a  ques- 
tion of  law,  and  the  judgment  of  the  Appellate  Court,  in 
case  of  affirmance  by  the  latter  court,  may  be  reversed  by 
the  Supreme  Court  in  a  proper  case  for  error  in  Appellate 
Court  in  not  treating  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  as  a  matter  of  law,  and  reversing  the  infe- 
rior court's  judgment,  for  error  in  not  giving  the  instruction' 
to  the  jury  to  find  for  defendant. 

In  the  case  at  bar,  the  controlling  question  raised  is, 
whether  the  conductor,  McDuff,  was  a  vice-principal  with 
the  appellee  in  his  relation  to  him  in  running  the  train.  In 
case  he  was,  then  the  question  of  fellow-servants  becomes  un- 
important, and  the  verdict  would  be  sustainable;  but  in  case 
he  was  not,  then  the  conductor  and  appellee  were  fellow- 
servants,  and  the  judgment  should  be  reversed. 

As  to  whether  the  conductor  was  vice-principal  in  his  re- 
lation to  the  appellee  in  their  joint  occupation  of  running 
the  train  in  question  we  regard  as  a  question  of  law  and 
not  of  fact,  and  was  properly  raised  in  the  court  below,  as 
also  as  to  the  question  of  fellow-servant  between  the  con- 
ductor and  appellee.  As  to  the  first  question,  we  will  treat  it 
as  matter  of  law  entirely;  but  in  order  to  limit  the  consider- 
ation of  the  law  question  in  the  Supreme  Court  in  case  of  ap- 
peal, we  will  find  the  facts  as  to  the  question  of  fellow-serv- 
ants. The  question  in  any  given  case  under  the  state  of  the 
evidence,  whether  it  is  of  law  or  fact,  is  in  many  cases  a  diffi- 
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cult  one,  and  the  boundary  lines  not  easily  discernible  in 
many  cases,  even  under  the  latest  expression  of  the  Supreme 
Court.  Borg  v.  C,  R.  I.  &  P.  R.  R.  Co.,  filed  at  Ottawa,  111., 
March  28,  1896.  A  more  particular  discussion  and' defini- 
tion of  when  it  is  a  matter  of  law  and  when  a  matter  of  fact 
in  a  case  well  considered,  will  be  found  in  the  following 
case  cited  :     Simmons  v.  Tomah  R.  R.  Co.,  110  111.  240. 

The  opinion  delivered  by  Sheldon,  Judge,  Walker  and 
Dickey  dissenting,  defines  it  in  this  manner,  to  wit : 

*'  There  mav  be  decisions  to  be  found  which  hold  that  if 
there  is  any  evidence — even  a  scintilla — tending  to  support 
the  plaintiff's  case,  it  must  be  submitted  to  the  jury;  but  we 
think  the  more  reasonable  rule,  which  has  now  come  to  be 
established  by  the  better  authority,  is,  that  when  the  evi- 
dence given  at  the  trial,  with  all  the  inferences  that  the  jury 
could  reasonably  draw  from  it,  is  so  insufficient  to  support 
a  verdict  for  the  plaintiff,  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  is  not  bound  to  submit  the  ca^ 
to  the  jury,  but  may  direct  a  verdict  for  the  defendant." 
Another  expression  cited  is  the  case  of  Frazer  v.  Horse,  106 
111.  573.  The  evidence  must  be  such  that  "in  the  eye  of 
the  law  the  jury  could  not  reasonably  find  in  the  plaintiff's 
favor."  The  court  in  the  Simmons  case  above,  cites  a  num- 
ber of  cases,  and  among  them  three  Illinois  Supreme  Court 
decisions.  The  above  decisions  have  never  been  expressly 
overruled.  The  expressions,  then,  of  the  Supreme  (Jourt, 
often  used,  that  in  order  to  justify  a  ^ourt  in  taking  a  case 
from  the  jury,  there  must  be  no  evidence  "  showing  or  tend- 
ing to  show  plaintiff's  cause  of  action,"  must  be  read  in  the 
light  of  the  above  decisions,  and  be  regarded  as  equivalent 
to  what  is  there  said,  where  the  definition  is  more  particu- 
larly explained  and  laid  down.  We  shall  then  so  regard 
the  rule  in  the  absence  of  further  light. 

We  shall  now  consider  the  question  whether,  as  a  matter 
of  law,  there  was  evidence  legally  supporting  the  verdict  of 
the  jury,  and  whether  the  Circuit  Court  erred  in  not  giving 
the  instruction  above  quoted. 

There  is  no  evidence  tending  to  show  that  McDuff,  as  con- 
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dactor  of  the  train,  had  any  power  more  than  any  ordinary 
conductor  of  a  train;  he  had  no  special  supervision  over  the 
other  employes  or  the  engineer  or  fireman  more  than  ordi- 
nary  conductors.  He  was  running  the  train  from  point  to 
point  and  station  to  station  under  the  -time  schedule  and 
under  the  orders,  telegraphic  and  otherwise,  of  a  train  dis- 
patcher. There  were  twenty-six  cars  in  the  train  he  was 
running.  He  had  no  right  to  disobey  the  orders  from  the 
train  dispatcher  nor  command  the  engineer  or  other  em- 
ployes to  disobey  them.  His  power  was  limited.  He  had 
BO  right  to  employ  either  the  engineer  or  fireman  or  dis- 
charge them  for  any  cause,  or  for  disobedience  of  orders. 
He  could  report  any  dereliction  of  duty  to  headquarters  or 
to  the  superior  officers  of  the  road;  so  could  any  other  em- 
ploye report  any  other.  Eule  41  of  appellant  reads  as  fol- 
lows :  "  No  train  will  leave  a  station  without  a  signal  from 
its  conductor,  nor  before  its  time  as  specified  in  the  time 
table  without  a  direct  and  explicit  order  from  the  train- 
master. Trains  must  be  run  under  the  direction  of  its  con- 
ductor, except  when  his  directions  conflict  with  these  rules 
or  involve  risk  and  hazard;  in  which  case  the  engineer  will 
be  held  equally  responsible." 

It  seems  from  this  rule  that  he  had  partial  control  over  the 
train  and  the  train  crew,  but  could  not  act  contrarv  to  the 
company's  rules,  nor  w^here  his  action  involved  risk  or  hazard; 
in  which  case  the  engineer  was  equally  responsible.  He  had 
not  the  management  of  the  train,  the  full  control,  as  the 
principal  officers  of  the  company  would  have  had,  or  that 
the  train  dispatcher  had;  and  the  engineer  had  a  veto  in 
case  of  risk,  and  he  must  judge  of  when  there  was  risk,  as  a 
matter  of  course.  It  may  be  admitted  that  it  was  the  duty 
of  the  conductor  to  so  run  the  train  inside  the  rules,  and  to 
so  run  it  as  to  avoid  injury  to  it  and  to  every  one  connected 
with  it  and  to  the  public,  and  the  evidence  tended  to  show 
that  while  he  was  aware  that  he  was  to  meet  the  other  train 
at  Lead  Switch  he  failed  to  keep  his  train  under  control  so 
as  to  stop  at  that  station  or  to  avoid  injury;  but  under  the 
circumstances  can  he  be  regarded  as  the  vice-principal  of 


538  Appellate  Courto  of  Illinois. 

T ■ 

Vol.  65.]  I.  C.  R.  R.  Ck).  v.  Meyer. 

appellant,  so  as  to  make  it  responsible  for  his  negligent  act, 
irrespective  as  to  whether  he  was  the  fellow-servant  of 
the  appellee?  If  the  conductor  was  not  the  vice-principal 
of  appellant  in  regard  to  the  negligence  charged,  and  which 
the  evidence  tends  to  prove,  he  was  clearly  the  fellow-serv- 
ant of  appellee. 

It  is  claimed  that  the  conductor  was  the  representative 
officer  of  the  defendant  arid  had  supervision  over  the  em- 
ployes of  the  train,  including  appellee,  between  the  stations; 
represented  the  company;  and  the  negligence  of  the  con- 
ductor in  such  capacity  was  the  negligence  of  the  company. 

Appellee  insists  that  the  conductor,  being  the  representa- 
tive of  the  company  in  running  the  train  and  supervising 
agent  of  appellant,  with  power  to  control  a  department  of 
the  business  of  appellant,  was  therefore  vice-principal. 

It  is  contended,  and  no  doubt  authorities  can  be  found  to 
hold,  that  where  any  power  is  delegated  to  one  servant  to  do 
what  the  master  should  do,  and  there  is  negligence  by  which 
another  employe  working  with  him,  to  whom  the  master 
impliedly  owes  a  duty,  is  injured,  then  to  such  injured  em- 
ploye the  master  will  be  responsible  for  resulting  damages, 
but  we  do  not  understand  that  to  be  the  law  in  this  State. 
To  carry  this  doctrine  to  its  legitimate  and  logical  conclusion 
would  be  to  do  away  entirely  with  the  doctrine  of  fellow- 
servants  for  the  negligence  of  whom  a  co-employe  can  not 
recover  for  resulting  injuries  caused  by  his  fellow-servant 
against  the  common  master.  Applying  such  a  rule  to  the 
employes  of  a  train,  would  make  appellant  liable  for  the 
negligence  of  the  engineer  to  all  those  working  with  him, 
even  to  injuries  to  the  conductor;  for  he  had  at  least  a  joint 
power  and  responsibility  with  the  conductor  under  the  rules 
that  he  is  held  equally  responsible  with  the  conductor  for 
disobedience  of  the  rules. 

Now,  suppose  the  engineer  should  negligently  fail  to  obey 
the  rules,  and  damage  should  be  caused  to  other  of  the  sub- 
ordinate employes,  or  to  the  conductor  himself;  the  com- 
pany by  this  process  of  reasoning  would  be  responsible  for 
damage  resulting  from  such  negligence  to  such  other  em- 
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ployes,  because  if  the  common  master  had  been  present  in 
person  or  by  its  general  ap^ent  and  been  performing  the 
like  duties,  he  would  be  responsible.  The  same  rule  would 
apply  to  the  fireman  and  the  brakeman  on  a  train,  and  down 
to  every  employe  to  whom  was  delegated  any  part  of  the 
business  of  the  master,  even  a  common  laborer;  because  a 
duty  is  imposed  on  the  common  master  to  so  conduct  the 
operations  of  labor  as  not  to  injure  its  employes;  and  if  the 
master  were  present  doing  the  labor  in  company  with  his  or 
its  employes  and  caused  injury  to  any  of  them,  by  his  or  its 
negligence,  he  or  it  would  be  responsible  for  resulting  dam- 
ages. The  line  of  distinction  must  be  drawn  somewhere  if 
the  doctrine  of  "  fellow-servants "  is  to  have  any  force  or 
effect.  We  have  nothing  to  do  with  the  reasonableness  of 
the  rule  or  what  rule  other  States  and  countries  have 
adopted  in  connection  therewith;  nothing  remains  in  this 
court  but  to  apply  the  rule  as  we  understand  it  to  be 
adopted  in  this  State. 

It  is  insisted  that  the  case  of  0.  M.  &  C.  R.  E.  Co.  v.  Boss, 
112  U.  S.  337,  is  a  case  in  point,  as  in  that  case  a  conductor 
having  entire  control  of  a  train,  caused  injury  to  a  subor- 
dinate by  acts  of  negligence,  and  the  railroad  company 
was  held  liable;  but  we  do  not  think  the  case  is  in  point  as 
to  facts,  and,  further,  it  adopted  a  rule  not  in  force  in  this 
State;  and  we  think  it  was  substantially  overruled  in  a  later 
case  by  the  same  court,  or  at  least  so  limited  that  it  is  no 
longer  worth  anything  as  authority.  See  Eailroad  Co.  v. 
Baugh,  140  O.  S*  379.  In  the  latter  case  it  was  held  that 
an  engineer,  who,  under  the  rules  of  the  company,  was  re- 
garded as  conductor,  was  not  a  vice-principal.  We  have 
examined  both  cases  carefully,  as  well  as  the  main  and  dis- 
senting opinions  in  the  latter  case.  Judge  Field,  who  wrote 
the  opinion  in  the  first  case  for  the  court,  also  wrote  a  long 
dissenting  opinion  in  the  latter  case.  He  insisted  vehemently 
in  his  dissent  that  therewas  no  difference  in  principle  in  the 
two  cases,  and  that  the  court  was  overruling  the  Eoss  case. 
It  is  evident,  in  our  minds,  that  if  the  Eoss  case  had  not 
been  decided  when  the  case  of  Eaugh  came  up,  that  the 
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principle  it  announced  would  not  have  been  held  by  the 
court  as  it  was  then  constituted. 

Paterson  on  Kailway  Accident  Law,  326,  327,  says  the 
Eoss  case  is  "  obviously  open  to  criticism." 

There  is  no  dispute  in  this  case,  or  claim  by  f^ppellee,  that 
the  accident  of  the  collision  occurred  in  any  other  way  than 
by  the  failure  of  the  conductor  to  set  the  brakes  himself,  or 
to  order  the  brakemen  to  do  so,  in  time  to  stop  the  train  at 
Lead  Switch. 

The  accident  did  not  occur  on  account  of  the  conductor's 
exercise  of  any  authority  over  the  appellee,  which  appellee, 
by  virtue  of  his  inferior  position,  was  bound  to  obey  under 
penalty  of  discharge,  but  the  negligence,  if  any,  was  what 
might  have  happened  if  any  other  person  than  the  con- 
ductor had  been  intrusted  with  simply  running  the  train  and 
setting  the  brakes  in  connection  with  the  fireman  and  others 
without  any  control  over  the  fireman.  The  negligence  was 
then  that  of  a  fellow-servant,  done  in  the  performance  of  a 
fellow-servant's  duty.  The  conductor,  so  far  as  the  evidence 
shows,  was  competent. 

The  fact  that  one  of  the  number  of  servants  is  invested 
with  power  to  control  and  direct  the  actions  of  others,  will 
not  of  Itself  render  the  master  Uable  for  the  negligence  of 
the  governing  servant.  C,  B.  &  Q.  R.  R.  Co.  v.  May, 
Adm'r,  188  111.  288;  Clay  v.  C,  B.  Q.  E.  E.  Co.,  56  111. 
App.  235;  Fauter  v.  Clark,  15  111.  App.  470;  W.,  St.  L.  &  P. 
Ey.  Co.  V.  Hawk,  121  111.  259;  I.  C.  E.  E.  Co.  v.  Swisher, 
61  111.  App.  611,  and  cases  cited;  C.  &  A.  E.  Co.  v.  McDon- 
ald, 21  111.  App.  409. 

All  the  Illinois  cases,  so  far  as  we  have  been  able  to  find, 
in  order  to  make  the  conductor  a  vice-principal,  require  he 
should  have  the  power  to  employ  the  members  of  the  crew 
and  discharge  them;  though  the  master  may  be  liable  for 
the  negligence  of  a  servant  not  a  fellow-servant.  Libby, 
McNeill  &  Libby  v.  Schearman,  146  111.  540.  In  Iowa  it  is 
held  a  requisite.  Foley  v.  C,  E.  L  &  P.  Ey.  Co.,  64  Iowa, 
650. 

These  cases  tend  to  show  that  the  control  of  the  train  and 
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crew  must  be  complete  to  constitiUte  a  foreman  a  vice- 
principal.  Employes  may  be  fellow-servants  without  being 
engaged  in  the  same  work,  if  the  work  has  for  its  object  a 
common  end  and  purpose.  Abend  v.  T.  PI.  &  I.  R.  R.  Co., 
Ill  111.  202.  The  courts  of  New  York  hold  that  a  con- 
ductor whose  duty  it  is  to  carry  out  the  orders  of  a  train 
dispatcher,  in  so  doing  is  simply  performing  service,  and  is 
a  fellow-servant  with  the  other  servants  on  the  train.  Slater 
et  al.,  Adm'r,  v.  Jewitt,  85  N.  Y.  61.  We  then  think  there 
was  no  evidence  on  which  the  verdict  can  be  sustained, 
showing  that  McDuflf  was,  as  to  the  negligence  from  which 
the  accident  is  claimed  to  have  resulted,  responsible  as  vice- 
principal,  but  on  the  contrary  the  evidence  shows  clearly, 
without  any  contradiction  of  facts,  that  he  was  a  fellow-serv- 
ant. The  definition  of  what  is  a  fellow-servant  is  so  well 
understood  we  need  not  repeat  it. 

"  The  definition  of  what  is  a  fellow-servant,  is  a  question 
of  law.  Yet  the  question  of  whether  a  given  case  falls 
within  the  definition,  is  one  of  fact."  M.  &  O.  R.  R.  Co.  v. 
Massey,  152  111.  144.  And  generally  for  a  definition  of  fact, 
what  is  a  question  of  law  and  what  of  fact,  see  Block  v. 
Swift  &  Co.,  161  111.  107,  and  cases  there  cited. 

In  this  case  there  is  no  dispute  as  to  the  facts. 

The  servant,  McDuflf,  and  appellee,  the  fireman,  were  run- 
ning and  operating  the  same  train,  the  one  as  conductor  and 
the  other  as  fireman;  they  were  associating  and  laboring 
together,  and  without  the  question  raised  as  to  whether  the 
conductor  was  or  not  a  vice-principal,  there  could  be  no  dis- 
pute or  question  but  that  they  were  fellow-servants.  And 
if,  as  a  matter  of  law,  they  were  fellow-servants,  the  court 
should  instruct  that  appellee  had  not  made  out  his  case. 
The  question  of  whether  McDaff  was  vice-principal,  is  a 
similar  question  of  law,  as  applicable  to  the  undisputed 
facts.  He  had  certain  powers,  given  by  the  rules  of  the  com- 
pany, and  no  others,  and  his  act  of  negligence  was  in  not 
keeping  the  train  under  proper  control  by  setting  the  brakes 
in  time,  and  he  had  no  power  to  discharge  appellee.  As  to 
these  points  there  was  no  dispute.    From  those  facts  does  it 
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follow,  as  a  matter  of  law,  that  he  was  a  vice-principal  or  a 
fellow-servant  with  appellee  3  As  we  hold,  he  was  a  fellow- 
servant;  and  as  a  matter  of  law  there  was  no  evidence  tend- 
ing to  prove,  or  inferences  that  could  be  drawn  from  it  tend- 
ing to  show,  that  appellant  was  guilty  as  charged  in  the 
declaration.  The  court  below  then  erred  in  not  giving  the 
instruction  quoted,  and  in  not  directing  the  jury  to  find 
appellant  not  guilty. 

For  this  reason  the  judgment  of  the  court  below  is  re- 
versed, but  inasmuch  as  we  find  as  a  matter  of  law  there  is 
no  right  of  recovery,  we  will  not  remand  the  case,  as  it 
would  be  useless.  We  do  not  find  "  the  facts"  in  the  case 
only  in  part,  as  in  certain  case  required  by  statute,  because 
we  do  not  reverse  the  judgment  on  the  ground  that  we  find 
the  facts  differently  from  those  found  by  the  court  below. 

The  legal  question  as  to  whether  as  a  matter  of  law  there 
was  any  evidence  to  support  the  verdict,  may  be  passed  on 
by  the  Supreme  Court  if  an  appeal  be  taken,  and  by  finding 
facts  we  could  not  deprive  that  court  of  its  power  to  pass 
on  the  question  of  law  here  presented.  The  judgment  of 
the  court  below  is  therefore  reversed. 

Judge  Crabtree  took  no  part  in  the  decision. 

Finding  of  facts  in  part,  upon  which  we  reverse  the  judg- 
ment of  the  Circuit  Court,  differently  from  those  found  by 
the  Circuit  Court,  to  be  incorporated  in  the  judgment  of 
reversal,  to  wit : 

We  find  that  the  conductor,  McDuflF,  mentioned  in  the 
declaration  and  evidence,  was,  at  the  time  of  the  accident  and 
injury  received  by  the  appellee,  the  fellow-servant  of  ap- 
pellee, both  having  the  same  common  master,  to  wit,  appel- 
lant, and  they  were  co-operating  together  in  the  same  line 
of  employment  of  the  common  master,  in  constant  associa- 
tion with  each  other,  unless  under  the  evidence  and  as  a 
matter  of  law,  said  conductor  stood  in  the  relation  of  vice- 
principal  of  appellant  to  appellee,  which  wo  find  as  a  matter 
of  law  he  did  not.    Reversed, 
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Joliet  National  Bank  t.  James  L.  O'Donnell^  Assignee  of 

Henry  Fish  &  Sons. 

1.  Voluntary  Assignments— Credifor*  Not  Filing  Their  Claims 
Within  TJiree  Months. — A  creditor  of  an  insolvent,  who  fails  to  file  his 
claim  within  the  three  months  allowed  by  the  statute,  can  not  be 
allowed  to  share  pro  rata  in  the  assets  of  the  estate  with  the  creditors 
filing  their  claims  in  apt  time. 

2.  Same — Creditors  Pursuing  Other  Remedies, — The  fact  that  a  cred- 
itor of  an  insolvent  is  mistaken  as  to  the  law  concerning  his  right  to 
recover  from  a  person  other  than  the  insolvent,  is  no  excuse  for  the 
failure  to  file  his  claim  in  the  County  Court  within  the  time  allowed 
by  law. 

8.  Same — Sufficiency  of  Notice  to  Creditors. — The  fact  that  a  notice 
for  creditors  to  present  their  claims,  gives  three  days  more  time  than 
allowed  by  the  statute  for  so  doing,  does  not  render  it  void,  where  it  is 
shown  that  no  creditors  are  misled  thereby. 

4.  Same — Sending  Notices  to  Creditors.— The  fact  that  an  assignee 
of  an  insolvent  fails  to  send  a  notice  to  the  creditor  ta  file  his  claim 
furnishes  no  excuse  for  the  failure  of  the  creditor  to  file  it  as  required 
by  law. 

Assignment  for  the  Benefit  of  Creditors.— Appeal  from  the  County 
Court  of  Will  County;  the  Hon.  Albert  O.  Marshall,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Afiirmed.  Opinion 
filed  June  1,  1896. 

DoxAHOE  &  McNauohton,  attomeys  for  appellant. 
P.  C.  Haley,  attorney  for  appellee. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the 
Court. 

The  appeal  in  this  case  is  prosecuted  from  an  order  of 
the  County  Court  of  Will  County,  denying  the  petition  of 
appellant,  filed  in  said  court,  praying  that  it  might  be  al- 
lowed to  share  jt?rc>  rata  in  the  assets  of  the  estate  of  the  in- 
solvent firm  of  Henry  Fish  &  Sons,  with  those  creditors  who 
had  filed  their  claims  with  the  assignee  in  compliance  with 
the  provisions  of  chapter  72,  revised  statutes. 

It  appears  that  Henry  Fish  &  Sons  were  bankers,  doing 
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business  at  Joliet,  under  the  name  of  "  Stone  City  Bank;" 
that  on  November  30,  1892,  they  failed  in  business  and 
made  a  general  assignment  of  their  property  to  James  L. 
O'Donnell,  assignee  and  appellee  herein,  for  the  benefit  of 
their  creditors.  On  the  day  of  the  failure,  an  hour  or  two 
before  the  Stone  City  Bank  closed  its  doors,  Henry  Fish  & 
Sons  borrowed  from  appellant,  then  doing  a  banking  busi- 
ness in  Joliet,  the  sum  of  $i,200,  receiving  the  amount  in 
money  and  giving  appellant  a  sight  draft  or  bill  of  exchange 
on  the  Third  National  Bank  of  New  York,  said  draft  being 
dated  on  said  30th  of  November,  1892,  and  payable  to  the 
Joliet  National  Bank.  On  the  same  day  the  draft  was  in- 
dorsed by  appellant  to  the  Hanover  National  Bank  of  New 
York  City,  and  forwarded  to  the  latter  bank  for  collection. 
On  December  2,  1892,  when  this  draft  was  presented  to  the 
Third  National  Bank,  payment  was  refused  and  an  indorse- 
ment made  thereon,  "  not  good,  10.15  a.  m.  December  2, 
1892."  And  the  draft  was  at  once  protested  for  non-pay- 
ment. It  does  not  seem  to  be  disputed  that  when  the  draft 
w^as  drawn  and  even  when  it  was  presented  for  payment,  the 
Stone  City  Bank  had  to  its  credit  in  the  Third  National 
Bank,  more  money  than  the  amount  called  for  by  the  draft. 
But  the  Third  National  Bank  refused  to  pay  the  draft,  be- 
cause it  then  held  Joliet  Enterprise  paper,  which  had  been 
indorsed  by  the  Stone  City  Bank,  and  discounted  by  the 
Third  National,  the  proceeds  being  placed  to  the  credit  of 
the  Stone  City  Bank,  so  that  the  Third  National  Bank 
claimed  the  right  to  set  off  the  Enterprise  company  paper  as 
against  the  deposit  to  the  credit  of  the  Stone  City  Bank. 
Appellant  denying  this  right  of  set-oflf,  sued  the  Third 
National  Bank  upon  the  draft,  and  upon  a  trial  in  the  U.  S. 
District  Court  for  the  Southern  District  of  New  York,  to 
which  court  the  cause  had  been  removed,  the  issues  were 
decided  adversely  to  the  claim  of  appellant.  On  November 
26,  1894,  appellant  applied  to  the  County  Court  of  Will 
County,  for  leave  to  file  its  claim  against  the  estate  of  Henry 
Fish  &  Sons,  with  James  L.  O'Donnell,  the  assignee.  The 
matter  was  taken  under  advisement  by  the  County  Court, 
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until  April  6,  1895,  when  leave  was  given  appellant  to  file 
its  claim,  and  also  a  petition  to  be  allowed  to  share />r(?  rata 
in  the  assets  of  the  estate  with  those  creditors  who  had  filed 
their  claims  in  apt  time.  Thereafter,  on  a  hearing  upon 
the  petition  and  the  proofs  submitted,  the  court  denied  the 
petition,  and  from  that  order  appellant  prosecutes  this 
appeal. 

The  only  question  in  the  case  is,  whether  appellant  was 
barred  from  sharing  with  the  general  creditors  of  the  in- 
solvent firm  of  Henry  Fish  &  Sons,  by  reason  of  its  failure 
to  file  the  claim  or  present  it  to  the  assignee,  within  the 
three  months  limited  bv  sections  2  and  10  of  the  act  in  re- 
lation  to  voluntary  assignments.  1  Starr  &  Curtis,  p.  1304, 
par.  38-46. 

That  appellant  knew  of  the  assignment  proceedings  and 
of  the  notice  given  by  the  assignee  to  creditors  to  present 
their  claims  for  allowance  against  the  estate  of  the  insolv- 
ents, is  admitted,  but  its  excuse  for  not  filing  the  claim  in 
question  is  that  it  supposed  and  had  the  right  to  suppose, 
that  it  could  recover  the  debt  in  question  from  the  Third 
National  Bank,  and  that  until  the  determination  of  the  suit 
against  the  last  named  bank  appellant  could  not  know  that 
it  had  a  claim  against  the  insolvent  estate. 

But  we  think  this  is  not  a  sufficient  or  valid  excuse. 
There  can  be  no  question  that  when  the  draft  was  protested 
for  non-payment  appellant  had  a  good  cause  of  action  against 
Fish  &  Sons,  the  drawers,  and  the  mere  fact  that  it  pre- 
ferred to  pursue  another  remedy,  even  if  a  mistaken  one,  can 
furnish  no  excuse  under  the  decisions  in  this  State,  for  a 
failure  to  file  its  claim  with  the  assignee  of  Fish  &  Sons 
Avithin  the  time  limited  by  the  statute. 

The  case  of  Suppiger  et  al.  v.  Gruaz,  137  111.  216,  cited 
and  relied  upon  b}''  appellant,  is  not  in  point.  In  that  case 
it  was  distinctly  held  that  at  the  time  the  assignment  was 
made  and  the  notice  given  by  the  assignee,  the  defendant  in 
error  was  not  a  creditor,  and  that  it  was  therefore  impossi- 
ble for  him  to  present  his  claim  within  three  months  after 
the  publication  of  notice. 

Voi»  LXV  35 
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But  in  the  case  at  bar,  clearly  the  conditions  were  other- 
wise.  There  was  no  mistake  as  to  the  facts.  Appellant 
was  mistaken  as  to  the  law  concerning  its  right  to  recover 
from  the  Third  National  Bank,  but  that  mistake  is  no  ex- 
cuse for  a  failure  to  file  its  claim  w^ithin  the  time  required 
by  law. 

In  the  case  of  Kean  &  Co.  v.  Lowe,  147  111.  564,  it  is  said : 
"  The  only  excuse  or  explanation  that  is  shown  for  the  de- 
lay is,  that  the  creditors  chose  to  pursue  another  and  dif- 
ferent remedy  which  they  thought  available  for  the  collec- 
tion of  the  debt.  The  statute  limiting  the  time  within 
which  claims  shall  be  filed,  in  order  to  share  generally  with 
others  in  the  distribution  of  the  estate,  has  a  wise  and  well 
understood  purpose.  Its  language  is  clear  and  explicit.  It 
can  not  be  seriously  contended  that  it  may  be  disregarded 
at  the  pleasure  of  the  court.  Cases  in  which  the  chancery 
jurisdiction  of  the  County  Court  may  be  invoked  to  extend 
the  limitation  fixed  by  the  statute,  must  be  exceptional,  and 
present  some  equitable  ground  for  relief." 

We  think  that  case  is  decisive  of  the  case  at  bar,  no  rea- 
son being  perceived  why  the  plain  provisions  of  the  statute 
should  be  disregarded  in  this  case  an}'  more  than  in  that. 
In  both  cases  the  claimant  chose  to  pursue  another  and 
different  remedy,  in  the  hope  of  faring  better  than  the  gen- 
eral creditors,  and  failing  so  to  do,  can  not  afterward  come 
in  and  share  alike  with  them,  in  the  face  of  the  statute 
which  says  they  shall  not  be  permitted  to  do  so. 

It  is  objected  that  the  notice  given  by  the  assignee  was 
insufficient  under  section  2  of  the  voluntary  assignment 
act,  to  create  a  bar  to  the  filing  of  ap[)ellant's  claim  for 
two  reasons : 

1.  Because  it  was  headed  "  Assignee's  Sale,"  being  there- 
fore misleading,  and, 

2.  Because,  dated  December  12, 1892,  it  notified  creditors 
to  present  their  claims  within  three  months  after  December 
15,  1892,  which  would  be  giving  three  months  and  three 
days  in  which  to  present  such  claims. 

As  to  the  first  point,  we  think  the  objection  is  untenable. 
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While  the  notice  was  improperly  headed,  no  claim  is  made 
that  the  body  of  it  was  not  in  due  form  (except  as  to  the 
three  days  extra  being  given),  nor  that  appellant -was  in  fact 
misled.  There  can  be  no  doubt  under  the  evidence  that 
appellant  was  fully  informed  of  the  assignment  proceedings, 
because  Mr.  Mason,  the  president  of  appellant,  testifies  to 
having  a  convei*sation  with  the  assignee  concerning  the  pro- 
priety of  filing  the  claim  and  in  which  he  (Mason)  said  he 
would  not  file  it  unless  the  New  York  suit  went  against 
them.  But  it  appears  the  notice  was  published  in  four 
papers  in  Joliet,  in  two  of  which  it  was  properly  headed, 
'*  Assignee's  Notice,"  so  that  there  can  be  no  question  that 
appellant  had  full  notice,  and  we  think  in  substantial  com- 
pliance with  the  law. 

The  second  objection  is  purely  technical;  it  can  not  be 
contended  with  any  show  of  reason  that  appellant  was  in 
any  manner  harmed  or  prejudiced,  because  the  assignee  pur- 
ported to  give  to  creditors  three  days  more  time  in  which  to 
file  claims  than  the  law  allowed. 

It  is  also  objected  that  the  assignee  sent  no  notice  to 
appellant  to  file  its  claim,  but,  under  the  authority  of  Sup- 
pinger  v,  Seybt,  23  111.  App.  468,  that  fact  furnished  no  ex- 
cuse for  failure  to  file  the  claim.  As  was  said  in  that  case 
so  also  may  be  said  of  the  case  at  bar :  "  There  is  no  pre- 
tense, even,  that  by  the  published  notices,  all  parties  inter- 
ested in  this  claim  were  not  fully  advised  of  the  assignment, 
and  the  notice  to  creditors  to  present  their  claims."  We 
think  the  purposes  of  the  statute  were  fully  accomplished 
by  what  the  assignee  did  in  the  way  of  publishing  notice 
and  that  appellant  can  not  justly  complain  on  that  score. 
It  made  an  unfortunate  mistake  in  not  filing  its  claim  in 
time,  but  we  can  not  relieve  it  from  the  consequences  of 
such  mistake  without  frittering  away  the  plain  purpose  and 
meaning  of  the  statute,  which  we  are  not  permitted  to  do. 

The  order  of  the  County  Court  will  be  affirmed. 
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^'  Samnel  F.  Rush  et  al.  ?•  Jonas  H.  Bush  et  al. 

1.  Practick — status  of  Remanded  Case^. — ^Where  the  ground  of  a 
reversal  is  of  a  character  to  be  obviated  by  an  amendment  of  the  plead- 
ings or  the  introduction  of  additional  evidence,  a  case  on  a  general  re- 
mand is  before  the  court  for  trial  and  other  proceedings  the  same  as  it 
was  originally. 

Bill  for  Belief.— Appeal  from  the  Circuit  Court  of  Iroquois  County; 
the  Hon.  Cha^rlbs  R.  Starr,  Judge,  presiding.  Heard  in  this  court  at 
the  December  term,  1895.    Affirmed.    Opinion  filed  June  6,  1696. 

Kay  &  Kay,  attorneys  for  appellants. 

Charles  W.  Raymond,  attorney  for  appellees. 

Mr.  Justiob  Lacey  delivered  the  opinion  of  the  Court. 

This  case  was  in  this  court  on  former  appeal  and  the  de- 
cree reversed  and  the  cause  remanded  to  the  Circuit  Court, 
with  general  directions  to  that  court  to  proceed  in  the  case 
as  to  law  and  justice  should  appertain. 

The  case  will  be  found  reported  in  53  111.  App.  454r.  The 
facts  of  the  case  are  fully  staled  there,  and  it  will  not  be 
necessary  to  restate  them  here. 

When  the  case  was  sont  back  for  retrial  the  court  below 
admitted  a  large  amount  of  additional  testimony  on  the 
same  issue  of  fact  as  the  case  was  tried  on  before,  i.  e., 
whether  appellee  Jonas  Rush,  who  was  collecting  the  Pierce 
notes  of  $1,500  under  an  appointment  of  him  as  trustee  of 
the  other  heirs  so  to  do,  was  acting  strictly  under  such  ap- 
pointment, or  whether  he  had  directions  from  the  heirs  in- 
terested to  buy  Pierce's  hay  on  account  of  the  heirs,  which 
he  did,  and  it  resulted  in  a  loss  to  them,  instead  of  demand- 
ing the  money  for  the  rent. 

The  point  is  first  made  here,  by  counsel  for  appellant, 
that  the  court  erred  in  allowing  additional  testimony  on  that 
disputed  question  of  fact,  contending  that  the  matter  was 
res  adjvdicata  when  this  court  decided  the  case  against  Jonas 
Rush,  the  appellee,  when  it  was  remanded,  and  that  the  court 
below  had  no  right  to  hear  new  evidence  on  this  triaL 
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Upon  this  contention,  we  think,  the  appellant  is  in  error. 
The  case  was  decided  by  us  against  Jonas  Rush  on  the  evi- 
dence then  presented,  and  what  the  court  said  must  be 
looked  upon  from  the  standpoint  of  the  case  as  it  then 
appeared. 

Where  a  decree  is  reversed  and  the  cause  remanded  for 
further  proceedings  as  was  done  in  this  case,  then  the  case 
is  submitted  to  the  court  below  "  in  precisely  the  same  con- 
dition in  all  respects  as  it  occupied  before  the  trial  in  that 
tribunal."  Chickering  v.  Failes,  29  111.  294;  Cable  v.  Ellis, 
120  111.  139;  Shinn  v.  Shinn,15  111.  App.  141,  and  same 
case,  91  111.  483;  Maynussan  v.  Charlson,  32  111.  App.  581. 
Where  the  grounds  of  reversal  are  of  a  character  to  "  be  ob- 
viated by  subsequent  amendments  of  the  pleadings  or  the 
introduction  of  additional  evidence,"  the  case  on  general 
remand  is  before  the  court  the  same  as  it  was  originally. 
Mfg.  Co.  V.  Wire  Fence  Co.,  119  III.  30;  see  also  West  v. 
Douglas,  145  111.  164;  Henning  v.  Eldridge,  146  111.  308. 
The  court  below  therefore  committed  no  error  in  admittinsr 
additional  evidence. 

The  question  then  arises  on  the  proof  as  it  stood  after  the 
new  evidence  was  introduced.  The.  additional  evidence  in- 
troduced tended  to  show  that  after  making  the  agreement 
appointing  appellee  Jonas  Eush  to  collect  the  rent  in  ques- 
tion, of  date  August  3,  1891,  that  all  the  appellants  author- 
ized him  to  purchase  the  hay  of  Pierce  on  the  rent  account; 
also  that  the  hay  was  delivered  at  the  depot  for  shipment  as 
the  property  of  the  heirs  of  Rush,  deceased,  and  that  Jonas 
Rush,  appellee,  purchased  it  and  treated  it  as  such  from  the 
start.  Laird,  the  principal  witness,  after  considering  the 
matter,  testified  that  Jonas  Rush  was  authorized  at  the  sign- 
ing of  the  paper,  August  3,  1891,  to  purchase  the  hay  of 
Pierce,  on  appellants'  account.  It  is  true  this  is  positively 
denied  by  appellants,  but  we  think  the  preponderance  of 
the  disinterested  evidence  is  in  favor  of  the  appellee  Jonas 
Rush,  and  the  case  different  from  what  it  was  when  it 
was  here  before. 

The  decree  of  the  court  below  is  therefore  affirmed. 
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Chicago  &  Alton  Railroad  Company  y.  Austin  Gibbons^ 

Adm,^  etc. 

1.  Verdicts — Against  the  Preponderance  of  the  Testimony.  — Where  a 
verdict  is  against  the  clear  preponderance  of  the  testimony ,  a  judgment 
founded  upon  it  will  be  reversed. 

2.  Instructions — Calling  Attention  to  the  Amount  of  the  Damages 
Claimed  in  the  Declaration, — ^An  instruction  which  calls  attention  of  the 
jury  to  the  specific  amount  of  damages  claimed  in  the  declaration,  is 
subject  to  criticism  but  is  not  necessarily  reversible  error. 

Trespass  on  the  Case, — Death  from  alleged  negligence.  Appeal  from 
the  Circuit  Court  of  Livingston  County;  the  Hon.  Charles  R.  Starr, 
Judge,  presiding.  Heard  in  this  court  at  the  December  term,  1895. 
Reversed  and  remanded.    Opinion  filed  June  1,  1896. 

Wm.  Brown,  J.  N.  Brown  and  C.  C.  Strawn,  attorneys 
for  appellant. 

R.  S.  MoIlduff,  attorney  for  appellee. 

« 

Mr.  Justice  Harkeik  delivered  the  opinion  of  the 
Court. 

This  is  an  action  on  the  case  to  recover  for  the  nse  of  the 
widow  and  next  of  kin  of  Thomas  Comeford,  killed  on  a 
crossing  of  appellant's  railroad  at  Dwight,  while  driving  in 
front  of  freight  cars  being  switched  on  a  side  track. 

There  was  a  recovery  for  $2,500. 

The  declaration  is  a  very  lengthy  one  and  contains  many 
counts.  Much  space  in  appellant's  printed  brief  and  argu- 
ment is  devoted  to  the  contention  that  the  counts  under 
which  evidence  was  introduced  are  too  general  and  un- 
certain. 

Appellant  did  riot  choose  to  demur  to  any  of  the  counts 
but  pleaded  to  all  of  them.  We  shall  not  in  this  opinion 
consider  their  sufficiency. 

The  main  ground  upon  Avhich  a  reversal  is  asked  is  that 
the  evidence  fails  to  show  any  cause  of  action.  The  facts 
as  disclosed  by  the  record  are  as  follows: 
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Thomas  Comelord  was  a  fanner,  living  near  Dwight  and 
engaged  in  the  milk  business.  It  was  his  habit  to  serve  his 
customers  from  a  covered  milk  wagon  drawn  by  two  horses 
from  house  to  house.  While  making  his  rounds  on  the 
evening  of  October  18,  1894,  he  had  occasion  to  cross  ap- 
pellant's railroad  at  its  intersection  with  Chippewa  street 
and  Prairie  avenue.  Chippewa  street  runs  east  and  west, 
Prairie  avenue  north  and  south,  and  they  intersect  at  right 
angles  where  the  railroad  crosses  them  diagonally  from 
southwest  to  northeast.  It  was  near  seven  o'clock  and 
quite  dark.  Comeford  approached  the  railroad  from  the 
east  on  Chippewa  street.  Before  reaching  the  track  he 
discovered  that  a  freight  engine  was  switching  cars,  and 
stopped.  The  engine  with  several  cars  had  just  gone  north 
over  the  crossing  when  the  conductor,  who  was  upon  the 
ground  assisting  in  the  switching,  signaled  the  engine  to 
back  south  over  the  crossing.  Just  after  the  signal  was 
given  Comeford  started  his  team  over  in  ^a  sharp  trot.  Be- 
fore he  could  clear  the  side  track  on  which  the  cars  were 
moving,  his  wagon  was  caught  and  crushed  and  he  was 
killed. 

A  witness  for  appellee  named  George  Webster,  testified 
that  just  before  the  signal  to  back  was  given  he  heard  some 
one  say  "  Come  on,  get  a  move  on  you."  Two  other  wit- 
nesses testified  that  they  heard  some  one  say  "  Come  on," 
just  before  the  accident.  Neither  one  of  these  witnesses 
testify  that  the  words  were  addressed  to  Comeford,  or  were 
spoken  by  any  one  connected*  with  the  train.  A  boy  named 
John  W.  Maiden  testified  that  he  stood  talking  with  Come- 
ford while  the  latter  was  waiting  at  the  crossing;  that  he 
heard  Comeford  ask  one  of  the  railroad  men  if  he  could  go 
across;  that  the  man  said,  "  Yes,  get  a  hustle  on  yourself," 
and  that  Comeford  then  started  on  a  tVot,  when  he  was 
struck.  Several  persons  testified  that  the  reputation  of 
this  witness  for  truthfulness  was  bad.  No  testimony  was 
introduced  to  contradict  the  impeaching  evidence  and  no  one 
seems  to  have  seen  Maiden  on  the  ground. 

The  main  point  in  dispute  is  whether  Comeford  was  in- 
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vited  to  cross  by  some  one  of  appellant's  servants.  It  is  in- 
sisted that  he  was,  by  the  words.  "  Come  on,  get  a  move  on 
you,"  and  that  Waugh,  the  conductor,  uttered  them.  If 
Waugh  did  thus  invite  him,  then  clearly  appellant  is  liable. 
Under  the  evidence  heard  it  is  the  only  ground  upon  which 
a  recovery  can  be  based;  for  if  Comeford,  without  such  in- 
vitation, attempted  to  cross*  his  recklessness  in  so  doing 
must  debar  a  recovery. 

Charles  Montague,  a  brakeman  assisting  in  the  switching, 
testified  that  just  before  the  accident  after  the  train  had 
pulled  north  and  was  about  to  back  south,  he  saw  a  man 
passing  around  the  end  of  the  train  and  he  called  out  to  him 
"  Hurry  up,  get  a  move  on  you,"  but  there  is  no  pretense 
that  such  remark  was  made  to  Comeford.  Waugh  and 
Montague,  the  conductor  and  brakeman  who  were  control- 
ling by  signals  the  movements  of  the  train  at  this  crossing, 
both  deny  that  any  invitation  was  given  Comeford  to  cross. 
They  both  testify  that  when  he  attempted  to  cross  they 
called  out  loudly  for  him  to  stop  and  by  waiving  their  lan- 
terns before  the  team  tried  to  stop  him.  Two  other  wit- 
nesses, Daniel  Morris  and  James  Williams,  testify  to  hearing 
the  calls  of  Waugh  and  Montague  for  Comeford  to  stop  and 
their  efforts  to  keep  him  from  crossing.  Williams  himself 
called  out  several  times  for  him  to  stop. 

It  is  uncertain  whether  Comeford  heard  the  calls  to  stop 
or  saw  the  signals.  He  was  almost  lifeless  when  picked  up 
and  died  within  a  few  minutes  after.  He  was  sitting  well 
back  in  his  covered  wagon  and  in  the  rapid  movement  of 
the  team  and  wagon  much  noise  was  made. 

The  clear  preponderance  of  the  testimony  shows  that  the 
deceased  was  not  invited  to  cross.  Maiden  was  so  thoroughly 
impeached  and  his  testimony  is  so  in  conflict  with  the  other 
testimony  that  we  can  not  believe  him. 

The  witnesses  who  testified  to  hearing  the  call  of  "  Come 
on,  get  a  move  on  you,"  do  not  pretend  to  say  that  it  wasmade 
by  Waugh  or  made  to  Comeford.  We  think  it  was  the  one 
made  by  Montague  to  the  man  he  saw  passing  around  the  end 
of  the  train.     In  view  of  the  uncertainty  in  the  testimony 
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of  Webber,  Patterson  and  Boyer,  and  the  positive  denial  of 
Waugh  and  Montague,  and  the  testimony  showing  the  efforts 
of  Waugh  and  Montague  to  stop  Coraeford  from  crossing, 
we  do  not  see  how  the  verdict  can  stand. 

The  testimony  offered  by  the  defendant  that  Comeford 
was  habitually  reckless  in  making  crossings  in  front  of 
moving  trains  was  properly  rejected,  because  there  were 
eye  witnesses  to  the  injury.  Chicago,  Rock  Island  &  Pa- 
cific By.  Co.  V.  Clarke,  108  111.  113.  The  first  instruction 
given  for  the  plaintiff  is  subject  to  criticism  because  it  em- 
bodies the  doctrine  of  comparative  negligence,  which  is  now 
obsolete  in  Illinois. 

The  fifth  and  sixth  instructions  given  for  the  plaintiff  are 
subject  to  criticism,  because  they  call  the  attention  of  the 
jury  to  the  specific  amount  of  damages  claimed  in  the  dec- 
laration and  allowed  by  statute.  Such  a  practice  has  been 
frequently  condemned  by  the  Supreme  Court  and  this  court. 
The  vice  of  it  is  that  it  amounts  to  a  persuasive  argument  from 
thecourt  to  the  jury  to  render  a  large  verdict.  In  view  of  the 
amount  of  damages  allowed  in  this!  case  we  can  not  see  that 
these  instructions  worked  harm  to  the  defendant,  however. 

The  objectionable  instructions  are  of  but  minor  consider- 
ation and  we  should  not  disturb  the  judgment  if  we  could 
feel  that  substantial  justice  has  been  done. 

We  merely  mention  them  that  they  may  be  avoided  on 
another  trial.    Beyersed  and  remanded. 


Benjamin  Wookey  v.  W.  I.  Slemmons  et  al. 

1.  Burden  of  Proop— On  Sttb-contractor.—ln  this  State  the  tend- 
ency of  the  decisions  is  that  the  sub-contractor  takes  the  burden  of 
proving  the  terms  of  the  original  con  tract »  and  that  something  was  due 
on  it  at  the  time  of  serving  his  notice. 

2.  Practice— Join*  Defendants  with  Different  Defejises.— Where  two 
are  sued  in  assumpsit,  and  one  has  a  defense  not  good  as  to  the  other, 
such  as  minority,  and  other  like  defenses,  recovery  can  be  had  as  against 
the  other  alone. 
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Assumpsit. — Goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Nicholas  E.  Worthington,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1895.  Reversed 
and  remanded.    Opinion  filed  June  1,  1896. 

Akthuk  Keithley,  attorney  for  appellant. 

WiNSLow  Evans,  Isaao  C.  Edwards  and  W.  I.  Slemmons, 
attorneys  for  appellees. 

Mr.  Presiding  Justice  Lacey  delivered  the  opinion  of 
THE  Court. 

The  appellee  Slemmons  was  the  builder  of  a  dwelling 
house  in  the  city  of  Peoria,  in  the  years  1891  and  1892. 
The  appellant  was  the  maker  of  brick  in  the  same  city,  and 
S.  P.  Teft  &  Son,  partners,  were  contractors  with  Slem. 
mons  to  furnish  material  and  build  the  house. 

The  appellant  sold  to  the  contractor,  Left  &  Son,  28,600 
bricks  at  $6.50  per  thousand,  for  the  purpose  of  use  in  the 
erection  of  appellee's  building.  The  brick  was  delivered 
before  November  12,  1892,  but  after  the  brick  was  used 
Charles  Teft  died,  and  the  building  was  completed  by  the 
survivor  of  the  firm,  S.  P.  Teft.  Shortly  after  the  brick  had 
been  delivered  the  Tefts  gave  an  order  to  appellee  Slem- 
mons for  $100  in  part  payment  for  the  brick,  which  order 
on  the  12th  of  November,  1892,  was  honored  and  paid  by 
the  drawee.  The  balance  of  $85.25  remained  unpaid,  and 
on  the  15th  of  December  of  the  same  year,  appellant  applied 
to  appellee  Slemmons  for  pa3^merit,  and  payment  was  refused 
by  the  latter. 

On  the  same  day  appellant  gave  appellee  Slemmons  a 
written  notice,  under  Sec.  30,  Chap.  82,  E.  S.,  in  due  form,  that 
he  would  hold  appellee's  (Slemmons')  house,  building,  and 
the  latter's  interest  in  the  ground,  liable  for  the  claim  for  the 
brick  furnished  to  Teft  &  Son  to  be  put  in  the  building. 

The  claim  remaining  unpaid  appellant  brought  suit  before 
a  justice  April  7,  1893,  under  Sec.  37  of  the  same  chapter  of 
the  mechanic's  lien  act,  against  S.  P.  Teft  and  appellee 
Slemmons.    After  trial  and  judgment,  the  case  was  ap})ealed 


Second  District — December  Term,  1895.  555 

<  I  I.  . 

Wookey  v.  Slemmons. 

to  the  Circuit  Court,  and  on  the  trial  before  a  jury,  and 
after  all  the  evidence  had  been  given  in,  the  court,  at  the 
request  of  appellee  Slemmons,  instructed  the  jury  that  the 
evidence  was  not  sufficient  to  sustain  a  verdict  for  appellant 
against  defendant  Slemmons,  and  that  it  should  find  the 
issues  for  the  latter. 

The  jury  then  returned  its  verdict  for  Slemmons,  as  di- 
rected by  the  court,  which  verdict  was  entered,  after  which 
the  court  ordered  the  jury  to  consider  the  issues  as  between 
appellant  and  defendant  Teft.  The  jury  thereupon  returned 
a  verdict  in  favor  of  appellant,  against  appellee  Teft,  for 
$85.25,  and  the  court,  after  overruling  motion  by  appellant 
for  new  trial,  rendered  judgment  on  the  verdict  and  against 
appellant  for  costs  as  to  defendant  Slemmons.  The  case  is 
now  brought  here  by  appeal,  and  this  court  asked  to  re- 
verse the  judgment,  for  the  assigned  error  on  the  part  of 
the  court  below  in  giving  said  instruction  to  the  jury  to 
find  for  appellee  Slemmons,  and  for  ordering  verdict  against 
appellee  Teft. 

The  main  question  arises  on  the  contested  question 
whether  there  was  sufficient  evidence  in  the  record  to  have 
sustained  a  verdict  against  appellee  Slemmons. 

In  order  to  determine  this  question,  we  will  first  consider 
the  nature  of  the  suit  and  the  proof  required,  and  then  view 
the  evidence  to  see  if  such  a  verdict  could  be  sustained. 

There  are  two  questions  arising  and  argued.  First,  as  to 
whether,  under  section  37,  the  proof  was  sufficient,  and 
second,  whether,  under  section  47,  the  statute  of  limitations 
had  run  against  the  prosecution  of  the  suit. 

Section  37  limits  recovery  to  any  money  "due  the  original 
contractor  from  the  owner ; "  then,  if  any  such  be  due,  the 
sub-contractor  may  have  his  right  to  enforce  his  lien  by. 
petition,  etc.,  "or  he  may  sue  the  owner  and  contractor 
jointly  for  the  amount  due  him,  and  a  personal  judgment 
may  be  rendered  thereon  as  in  other  cases."  Section  47 
limits  the  right  to  sue  and  recover  to  three  months  from 
the  time  of  the  performance  of  the  sub-contract  or  doing 
the  work,  or  furnishing  the  material,  provided,  "  if  any  delay 
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in  filing  such  petition  or  commencing  suit  is  caused  in  con- 
sequence of  the  amount  not  being  due  to  the  original  con- 
tractor, the  time  of  such  delay  shall  not  be  reckoned/' 

The  competent  evidence,  to  say  the  most  that  can  be  said, 
and  we  doubt  its  sufficiency,  only  tended  to  show  that  $9oO 
Avas  due  at  the  time  of  the  giving  the  notice,  November  12, 
1892;  now,  as  to  any  claim  to  recover  out  of  this  sum,  much 
more  than  three  months  elapsed  from  the  time  of  delivery 
of  the  brick,  and  this  sum  was  due,  if  at  all,  at  the  time  of 
serving  the  notice. 

The  record  is  wholly  barren,  as  we  learn  from  a  perusal 
of  the  abstract,  of  any  competent  proof  of  the  terms  of  the 
contract  of  building  between  appellee  Slemmons  and  Teft 
&  Son,  either  as  to  the  amount  Teft  &  Son  were  to  receive, 
or  when  it  was  tob)e  paid,  except  the  inferential  amount  of 
$900  due  about  the  time  the  notice  was  given,  except  what 
Teft  admitted,  which  was  not  competent  evidence  against 
Slemmons.  Without  evidence,  the  jury  could  not  presume 
any  other  amount  was  due  from  Slemmons  to  Teft  &  Son, 
and  as  to  that  amount  the  statute  of  limitations,  as  to  notice 
in  section  47,  had  run. 

Appellant  cites  the  case  of  Eudd  v.  Davis,  1  Hill  (N.  Y.), 
277,  and  quotes  from  it  to  the  eifect  that  the  "  plaintiffs 
were  not  bound  to  do  more  in  the  first  instance  than  prove 
performance  by  H.  Geer,  the  contractor  and  principal 
debtor." 

We  judge  from  this  that  in  that  case  the  plaintiffs  had 
proven  what  the  terms  of  the  contract  between  the  original 
contractor  and  owner  were,  and  also  the  performance  of  it. 
The  court  used  the  words  "  prove  performance."  The  finish- 
ing the  house  might  be  far  from  the  performance  of  the 
terms  of  the  contract.  In  this  State  the  tendency  of  the 
decision  is  that  the  sub-contractor  takes  the  burden  of  prov- 
ince the  terms  of  the  contract  and  that  something  was  due  to 
the  contractor  under  it  at  the  time  of  serving  the  notice. 
Kankakee  Coal  Co.  v.  Manfg.  Co.,  128  111.  627;  Maaski  v. 
Simmerching,  46  111.  App.  531;  Ilunby  v.  Vokoun,  57  IlL 
App.  194. 
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The  point  is  made  that  appellee  Slemraons  promised  to 
pay  appellant  the  balance  of  his  claim  at  the  time  he  paid 
the  order,  and  recovery  can  be  had  on  such  promise.  We 
think  not.  In  the  first  place,  such  a  promise  to  pay  the 
debt  of  another,  being  verbal,  and  without  direct  considera- 
tion moving  between  appellant  and  Slemmons,  would  be 
within  the  statute  of  frauds;  and  this  suit  is  brought  under 
a  statute.  Sec.  37,  and  the  promise  of  Slemmons  was  not  a 
joint  one  with  Teft  &  Son,  and  could  not  be  so  treated; 
hence,  recovery,  if  at  all,  must  be  had  under  the  statute.  The 
point  that  the  verdict  was  erroneous  because  there  could 
not  be  two  different  verdicts,  is  not  well  taken.  The  defense 
of  appellee  Slemmons  was  distinct  from  that  of  Teft.  There 
was  no  right  to  recover  against  him  except  under  the  statute. 
The  suit  was  not  on  a  joint  contract,  and  there  might  be  re- 
covery against  Teft,  who  was  liable  without  reference  to 
the  mechanic's  lien  act.  Where  two  are  sued  in  assumpsit 
and  one  has  a  defense  not  good  as  to  the  other,  such  as 
minority  and  other  like  defenses,  recovery  can  be  had  against 
the  other  alone.  Then  it  was  the  appellant's  own  fault  that 
he  took  judgment  against  Teft.  If  he  had  not  desired  it  he 
should  have  moved  to  dismiss  his  suit  as  to  him  in  the  court 
below,  without  taking  judgment,  and  then  appealing. 

Seeing  no  error  in  the  record  the  judgment  of  the  court 
below  is  affirmed. 


!  ««i    657 

City  of  Rock  Falls  v.  Maggie  Wells-  ef^ 


1.  Waiver— O/Dcmttrrer.— A  party  who,  after  his  demurrer  to  the  ^^    ^^ 
declaration  is  oveiTuled,  pleads  thereto,  waives  the  demurrer. 

2.  Same— By  Introducing  Evidence^  etc.— A  motion  to  exclude  the 
evidence  from  the  jury  is  waived  by  introducing  evidence  and  not  re- 
newing the  motion  to  exclude  it  at  the  time  of  the  trial. 

3.  Personal  Injuries— iSeniofe  and  Approximate  Causes,— A  per- 
son driving  a  sleigh  in  a  street  in  a  city,  through  the  center  of 
which  was  an  old,  unused  electric  railway,  discovered  coming  toward 
lier,  on  the  same  side  of  the  track,  a  runaway  horse  attached  to  a  buggy, 
and  endeavored  to  cross  over  the  track  to  avoid  it;  but  being  obstructed 
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by  the  track,  was  struck  by  the  runaway  horse  and  injured.  Held,  it 
was  the  duty  of  the  city  to  keep  its  streets  in  a  reasonably  safe  condition 
for  travel,  and  having  fidled  to  do  so  by  permitting  the  electric  track 
to  remain  in  a  street,  it  was  held  liable. 

4.  Samk— Combination  of  Approximate  Causes. — ^Where  two  causes 
.combine  to  produce  the  injury,  both  in  their  nature  proximate,  the  one 
being  the  defect  in  the  highway  and  the  other  some  occurrence  for 
which  neither  party  is  responsible,  such  as  a  horse  running  away,  the 
corporation  is  Uable,  provided  the  injury  would  not  have  been  sustained 
but  for  the  defect  in  the  highway. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Whiteside  County;  the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion 
filed  June  1,  1896. 

J.  W.  White  and  H.  L.  Sheldon,  attorneys  for  appellant, 
contended  that  if,  subsequent  to  the  original  wrongful  or 
negligent  act,  a  new  cause  intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  injury,  the  former  must  be  consid- 
ered too  remote,  unless  the  original  wrongful  act  was  in  and 
of  itself  a  violation  of  some  law  or  ordinance.  T.,  W.  &  W. 
E.  R.  Co.  V.  Muthersbaugh,  71  111.  572;  Shugart  v.  Egan,  83 
111.  56;  Schmidt  v.  Mitchell,  81  111.  195;  L.  Wolf  Mfg.  Co.  v. 
Wilson,  152  III.  10;  DeCamp  v.  Sioux  City,  37  N.  W.  Rep. 
971;  Marble  v.  City  of  Worcester,  4  Gray  395;  16  Am.  and 
En^.  Ency.  of  Law,  432,  433. 

What  is  considered  as  a  proximate  cause  is  where  the  re- 
sult could  have  been  foreseen  and  anticipated.  Fent  v.  T. 
P.  &  W.  R.  R.  Co.,  59  111.  349;  Phillips  v.  Dickerson,  85 
111.  11. 

One  who,  knowing  a  road  to  be  unsafe,  uses  it  with  knowl- 
edge that  there  was  a  safe  road  to  his  destination,  can  not 
recover  for  injuries  resulting  from  defects  in  the  former 
rqad.  Wellman  v.  Borough  of  Susquehanna  Depot,  31  Atl. 
Rep.  566. 

When  a  declaration  is  so  defective  that  it  will  not  sustain 
a  judgment,  the  objection  may  be  availed  of  on  motion  in 
arrest  in  the  trial  court  or  on  error  in  the  Appellate  Court. 
C.  &  E.  I.  R.  R.  Co.  V.  Hines,  132  111.  161;  People  v.  City  of 
Spring  Valley,  129  111.  178. 
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Whether  or  not  certain  facts  constitute  a  cause  of  action  is 
purely  a  question  of  law.  C,  B.  &  Q.  E.  R.  Co.  v.  Warner, 
108  111.  538. 

J.  E.  McPhkrran,  attorney  for  appellee. 

It  is  the  duty  of  the  city  to  provide  for  the  safety  of 
travelers  in  passing  teams  going  in  the  same  or  opposite 
directions,  and  to  so  construct  their  streets  and  to  keep 
them  jn  such  repair  as  naturally  to  invite  the  attempt  to 
pass  each  other.  Quincy  v.  Jones.  76  111.  231;  Chicago  v. 
Hesing,  83  111.  204;  Springfield  v.  LeClair,  49  111.  476; 
Chicago  v.  Gallaher,  44  111.  295;  Chicago  v.  Johnson,  53 
111.  91;  Freeport  v.  Isbel,  83  111.  440. 

See  also  Goshen  Turnpike  Co.  v.  Sears,  7  Conn.  86;  Joliet 
V.  Varley,  35  111.  58;  Lacon  v.  Page,  48  111.  499;  Pastene  v. 
Adams,  49  Cal.  87;  Stone  v.  Hubbardstone,  100  Mass.  49- 
Patten  v.  Chicago,  etc.,  Ry.  Co.,  32  Wis.  524;  Cooley  on 
Torts,  683;  LaDuke  v.  Township  of  Exeter,  56  N.  W.  851; 
Campbell  v.  The  City  of  Stillwater,  20  N.  W.  Rep.  320; 
Chicago  V.  Pennell,  110  111.  35;  West  v.  Ward,  42  N.  W.  309; 
W:  St.  P.  Ry.  Co.  V.  Shacklet,  105  111.  381;  Consolidated  I. 
M.  Co.  V.  Keifer,  134  111.  492;  Joliet  v.  Shufeldt,  144  111.  403; 
Palmer  v.  Andover,  2  Cush.  600;  Kelsey  v.  Geloor,  15  Vt. 
708. 

Mr.  Justtcb  Lacey  delivered  the  opinion  of  the  Court. 

The  appellee  brought  suit  against  appellant  in  an  action 
on  the  case  to  recover  damages  for  injury  resulting  to  her 
in  consequence  of  not  keeping  its  street  in  a  reasonably  safe 
condition  for  public  travel,  by  reason  of  which  she  was  run 
against  by  the  wheel  of  a  buggy  attached  to  a  runaway 
horse  in  the  street  and  her  left  leg  was  broken  between  the 
ankle  and  knee  joints,  resulting  in  permanent  injury  to  her 
leg. 

The  cause  was  tried  by  a  jury  resulting  in  verdict  for 
appellee  for  $2,500  and  judgment. 

The  appellant  brings  the  case  here  on  appeal  and  assigns 
for  causes  of  leversal  sevend  supposed  errors. 
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The  first  is,  in  substance,  that  admitting  all  that  the  evi- 
dence tends  to  prove,  there  can  be  no  cause  of  action,  and  in 
connection  therewith  the  court  erred  in  not  excluding  the 
evidence  from  the  jury  and  in  not  sustaining  the  demurrer 
to  the  declaration  and  in  not  giving  appellant's  sixteenth 
refused  instruction. 

The  two  first  points  were  waived  by  appellant.  The  first 
by  pleading  over,  and  the  second  by  introducing  evidence 
and  not  renewing  his  motion  to  exclude  at  the  end  of  the 
trial. 

The  16th  instruction  is  to  the  effect  that  "if  the  jury  be- 
lieved from  the  evidence  that  appellee  got  out  of  her  convey- 
ance, and  while  standing  in  the  street  sustained  the  injury 
complained  of,  by  reason  of  a  runaway  horse  attached  to  a 
buggy  going  westward  on  the  street,  for  which  runaway  the 
city  was  not  responsible,  then  the  court  instructs  you  that 
vou  should  find  the  issues  for  defendant." 

Inferentially  it  is  also  argued  that  the  evidence  fails  to 
support  the  verdict  as  to  the  obstruction  in  the  street,  and 
that  the  appellee  was  not  in  the  exercise  of  due  care  at  the 
time  the  injury  was  received.  As  to  these  last  objections 
we  think  that  the  evidence  abundantly  shows  that  the  street 
was  obstructed  in  an  unreasonable  manner  bv  allowingr  the 
electric  railway  track  to  be  and  remain  so  that  the  ties  and 
rails  were  so  far  above  the  ground  as  to  prevent  crossing 
without  great  danger  with  vehicles,  and  especially  a  sleigh 
or  cutter,  such  as  the  appellee  was  driving,  and  thus  leaving 
an  unreasonably  narrow  street  on  each  side  the  track,  and 
also  that  appellee  was  in  the  exercise  of  care  and  caution 
for  her  own  safety  at  the  time  of  the  accident. 

The  main  argument  of  appellant  for  reversal  is  directed  to 
one  proposition,  namely,  that  if,  subsequently  to  the  original 
wrongful  act  a  new  cause  intervened,  of  itself  suflBcient  to 
stand  as  the  cause  of  the  injury,  the  former  must  be  con- 
sidered too  remote,  unless  the  original  wrongful  act  was  in 
and  of  itself  a  violation  of  some  law  or  ordinance.  It  is  in- 
sisted the  undisputed  facts  in  this  case  bring  it  within  the 
above  rules,  and  that  in  legal  contemplation  the  condition  of 
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the  appellant's  street,  however  dangerous  it  may  have  been, 
was  not  the  cause  of  the  appellee's  injury,  but  that  the  direct 
cause  was  the  runninpr  awav  of  the  horse  attached  to  the 
buggy. 

Before  we  cani  fairly  consider  this  proposition  it  will  be 
necessary  to  consider  the  facts  as  the  evidence  tends  suf- 
ficiently to  show  them. 

On  the  12th  day  of  December,  1893,  about  three  or  four 
o'clock,  the  appellee,  with  her  younger  sister,  a  girl  of  about 
seventeen  years  of  age,  was  driving  a  horse  attached  to  a 
one  horse  sleigh  or  cutter  in  the  city  of  Rock  Falls,  there 
being  some  snow  on  the  ground,  and  coming  from  the  south- 
west, entered  North  street,  which  was  a  regularly  traveled 
street  of  the  city.  The  moment  she  drove  into  the  street 
she  saw  a  horse  coming  down  the  street  (North  street),  which 
ran  east  and  west,  and  appellee  was  driving  east  on  the  south 
side  of  the  street.  She  did  not  notice  at  first  that  the  horse 
was  v^dthout  a  driver,  but  the  next  instant  she  saw  it  was. 
She  spoke  to  her  sister  about  the  runaway  horse  attached  to 
a  buggy  and  undertook  to  cross  the  street  to  the  north,  and 
got  her  horse  on  the  track  between  the  rails  of  the  electric 
railway  track,  and  her  cutter  stuck  fast.  She  then  jumped 
out  of  her  sleigh  and  went  to  the  head  of  her  horse,  with 
her  whip  in  hand,  in  time  to  strike  the  animal  as  he  came 
up.  And  as  he  came  up  she  struck  him,  when  he  veered 
south  to  the  trolley  pole  standing  on  the  south  side  of  the 
street.  Her  cutter  was  on  the  south  side  of  the  track  up 
against  the  rails,  and  her  horse  was  between  the  rails  and 
she  stood  in  front  of  her  horse  east  of  him,  and  the  runaway 
horse  attached  to  the  buggy  was  coming  Avest  on  the  soufh 
side  of  the  track,  with  one  wheel  of  the  buggy  over  the  south 
rail  of  the  railroad.  When  appellee  struck  him  he  turned 
south  and  the  buggy,  which  slid  on  the  railroad  iron  and 
struck  appellee,  threw  her  down  and  broke  her  leg  as 
stated. 

She  tried  to  cross  the  track  diagonally  with  her  sleigh  at 
the  time  she  saw  the  horse  coming,  because  he  was  on  the 
same  side  of  the  track  she  was  and  was  coming  right  toward 
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her,  and  she  wanted  to  cross  over  to  the  north  track  so  as  to 
get  out  of  the  way  of  the  approaching  horse. 

Her  horse  was  trotting  when  she  tried  to  cross,  about 
eight  feet  west  of  an  alley  coming  to  the  street  at  right 
angles  from  the  south.  She  had  not  time  or  room  to  turn 
straight  across  the  track.  The  horse  was  only  a  short  dis- 
tance from  her  when  she  first  saw  him.  The  buggy  wheels 
were  in  the  center  of  the  track,  coming  right  toward  her 
where  she  was  standing. 

The  electric  railway  was  unused  and  had  been  for  about- 
two  months,  and  ran  east  and  west  on  North  street,  about  the 
center  of  the  street  longitudinally.  The  railway  ties  and 
track  were  from  six  to  ten  inches  above  the  street  level,  and 
on  the  south  side  there  was  a  ditch  to  the  south  of  the  beaten 
track,  running  from  a  foot  and  a  half  to  three  and  a  half 
feet  deep,  and  the  road  on  the  south  side  was  only  ten  or 
twelve  feet  wide,  scarcely  wide  enough  to  allow  teams  to  pass 
when  using  the  utmost  care.  This  was  the  condition  of  the 
place  of  the  apcident. 

Admitting  all  appellee  can,  under  the  evidence,  reasonably 
contend  for,  i,  «.,  that  in  order  to  escape  collision  with  the 
runaway  horse  it  became  necessary  to  cross  the  street  to 
the  north,  and  she. was  prevented  by  the  railroad  ti^ack^and 
then  in  trying  to  save  herself,  as  a  reasonably  prudent  per- 
son might  do,  she  jumped  out  of  the  sleigh  and  endeavored 
to  drive  the  horse  back,  but  failed,  and  was  injured  in  the 
manner  stated,  and  that  the  city  was  negligent  in  not  keep- 
ing the  street  in  a  reasonably  safe  condition  in  respect  to  the 
railroad  being  too  much  elevated,  has  appellee  a  cause  of 
action  if  she  in  no  wise  contributed  to  the  injury  by  her 
negligence  t  or  is  the  failure  by  appellant  to  keep  the  street 
in  a  reasonably  safe  condition  for  travel  to  be  regarded  as 
only  the  remote  cause  of  the  accident,  for  which  it  is  not 
liable  ? 

Those  are  the  questions  to  be  considered  here. 

It  is  contended  by  counsel  for  appellant  that  even  under 
those  conditions'  appellant  would  not  be  liable  to  appellee 
for  the  injury  resulting  to  her  from  the  accident. 
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We  think,  under  the  rule  laid  down,  or  at  least  within  its 
spirit,  the  negligence  of  appellant  in  not  keeping  the  street 
in  a  reasonably  safe  condition  for  travel,  should,  under  the 
evidence  in  this  case,  be  regarded  as  the  cause  of  the  injury, 
at  least  cme  of  the  concurring  causes,  without  which  the  ac- 
cident would  not  have  happened. 

It  has  been  stated  by  our  Supreme  Court  in  a  number  of 
cases,  one  of  which  we  cite  (Fent  v.  T.,  P.  &  W,  R  R.  Co., 
59  111.  849),  that  there  are  few  maxims  of  the  law  which 
touch  more  closely  on  metaphysical  speculation  than  this : 
*'  Proximate  causes  and  not  remote  are  to  be  looked  at." 

The  rule  itself  is  of  universal  application,  but  the  difficulty 
lies  in  establishing  a  criterion  by  which  to  determine  when 
the  cause  of  an  injury  is  to  be  considered  as  proximate  and 
when  merely  remote. 

It  is  laid  down  as  a  rule  in  the  Fent  case  above,  taken  from 
Parsons  on  Contracts,  Vol.  2,  p.  466,  1st  Ed.,  that  "  every 
defendant  shall  be  held  for  all  of  those  consequences  which 
might  have  been  foreseen  and  expected  as  the  result  of  his 
conduct,  but  not  for  those  which  he  could  not  have  foreseen, 
and  was  therefore  under  no  obligation  to  take  into  consid- 
eration." 

In  the  Fent  case,  it  was  held  to  be  a  question  for  the  jury 
whether  the  cause  was  remote  or  proximate.  In  that  case 
the  jury  had  to  decide  whether  "  the  second  house  was  so 
near  to  the  first  one  set  on  fire  by  the  railroad's  negligence 
that  in  the  then  state  of  the  wind  and  weather  the  destruc- 
tion was  a  natural  consequence  of  the  burning  of  the  first, 
which  any  reasonable  person  could  have  foreseen  and  would 
have  expected." 

In  that  case,  it  was  a  question  for  the  jury  under  the  cir- 
cumstances; but  where  there  is  no  dispute  about  the  evidence 
and  a  mere  ultimate  conclusion  is  required  to  determine 
whether  the  cause  of  the  injury  is  proximate  or  remote,  it 
is  a  question  of  law,  especially  if  raised  by  an  instruction 
to  find  for  defendant,  or  on  similar  motion. 

For  an  illustration  we  refer  to  the  case  cited  by  appel- 
lant of  Delano  v.  Bedford  Marine  Ins.  Co.,  10  M^ss.  354. 
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It  was  a  suit  on  an  insurance  policy  declaring  loss  by  de- 
tention. The  court  says :  "  If  the  vessel  had  been  stranded 
and  wrecked  in  the  port  of  Savannah  while  detained  there, 
the  insurers  would  have  been  liable  for  the  loss,  but  not  on 
the  averment  of  loss  by  detention;  although  it  may  be 
argued  that  the  loss  by  shipwreck  was  entirely  the  con- 
sequence of  the  detention,  and  that,  but  for  the  embargo, 
the  peril  by  which  the  ship  had  been  lost  (namely  ship- 
wreck) would  not  have  been  incurred." 

This  cause  of  loss  was  held  not  to  be  direct  but  remote. 
Such  a  loss  as  that  caused  by  shipwreck  could  not  be  traced 
back  and  charged  to  the  vessel  being  detained  on  its  voy- 
age. It  would  be  too  speculative  and  uncertain.  The  de- 
tention might  have  caused  the  vessel  to  meet  the  storm,  or 
it  might  have  met  another  if  it  had  not  been  detained,  or  it 
might  have  avoided  a  storm  by  being  detained.  No  one 
could  contemplate  that  a  vessel  would  meet  a  storm  at  any 
particular  time.  No  reasonable  mind  could  foresee  any  ship- 
wreck because  the  vessel  did  not  proceed  on  its  voyage  at  a 
particular  time. 

But  can  it  be  said  that  the  appellant  could  not  have  fore- 
seen the  kind  of  an  accident  which  happened  in  this  case  i 

It  seems  to  us  reasonable  that  it  could;  perhaps  not  the 
precise  accident  but  those  of  a  similar  nature.  The  streets 
are  made  for  public  travel,  and  a  city  could  easily  contem- 
plate that  a  narrow  street  of  only  ten  or  twelve  feet  wide 
would  be  traveled,  and  that  teams  would  meet  on  it  either  by 
running  away  or  otherwise,  and  that  it  would  be  necessary 
to  cross  the  railroad  in  a  hurry  with  buggies  and  sleighs. 

It  could  have  been  foreseen  what  a  dangerous  position  one 
like  appellee  would  be  in,  cooped  up  between  the  ditch  and 
railroad  with  a  runaway  team  in  front  and  no  way  of 
escape. 

In  some  States,  the  cause  of  the  injury  must  be  the  sole 
cause,  but  we  do  not  understand  that  such  is  the  law  in  this 
State.  Dillon  on  Mun.  Cor.,  Sec.  1007,  lays  down  the  rule 
thus : 

^'  It  has  been  held  that  where  two  causes  combine  to  pro- 
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dace  the  injury,  both  in  their  nature  proximate,  the  one 
being  the  defect  in  the  highway,  and  the  other  some  oc- 
currence for  which  neither  party  is  responsible,  such  as  the 
accident  or  the  horse  running  away  beyond  control,  the 
corporation  is  liable,  provided  the  injury  would  not  have 
been  sustained  but  for  the  defect  in  the  highway." 

In  a  late  case  the  Supreme  Court  of  this  State  has  quoted 
the  case  of  King  v.  The  City  of  Cahors,  77  N.  Y.  80,  which 
the  above  quotation  must  have  been  taken  from,  and  ap- 
proved it.  City  of  Joliet  v.  Shufeldt,  144  111.  403,  was 
a  case  very  similar  in  principle  to  the  one  above.  The 
plaintiff's  horse  ran  away  before  this  accident,  and  she  was 
thrown  over  a  wall,  and  badly  injured.  The  cause  of  her 
being  thrown  over  the  wall  on  the  street  was  because  it  was 
not  of  sufficient  height,  and  the  streets  were  in  defective 
condition.  It  was  insisted  in  that  case,  as  in  this,  that  the 
defective  street  and  wall  were  not  the  proximate  cause  of  the 
injury  but  that  it  was  the  accident  of  the  runaway. 

The  court  says  that  the  cases  in  Massachusetts  and  other 
States,  cited  to  the  court,  hold  the  doctrine  contended  for, 
but  the  Supreme  Court  of  this  State  has  not  followed  them, 
citing  Joliet  v.  Varley,  35  111.  68,  and  other  cases.  The 
court  says  that  "  the  running  away  of  the  horse  nor  the  de- 
fects in  the  street  are  alone  sufficient  to  produce  the  injury, 
but  it  is  produced  by  the  combination  of  both,  and  they 
become  therefore,  in  combination,  the  efficient  and  proximate 
causes;  the  causal  relation  is  direct  between  the  defective 
street  occasioned  by  the  negligence  or  omission  of  duty  by 
the  defendant,  and  the  injury,  and  without  any  intervening 
efficient  cause." 

In  this  case  it  was  no  more  of  a  phenomenal  or  unexpected 
occurrence  that  the  horse  attached  to  the  buggy  should  run 
away  than  that  Miss  Shufeldt's  horse  should  run  away. 

The  horse  in  this  case  found  in  his  flight  appellee  confined 
in  a  narrow  portion  of  a  street  ten  to  twelve  feet  wide  and 
unable  to  cross  the  railroad  track  to  get  out  of  the 
way,  with  herself  and  her  young  sister  in  the  cutter.    If 
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she  had  remained  in  the  cutter,  and  been  struck  by  the  run- 
away team^  the  cause  of  injury  would  have  been,  as  said  in 
the  case  cited,  a  combination  of  the  defective  street  and  the 
runawav  horse. 

The  fact  of  the  actual  impingement  of  the  runaway  horse 
or  buggy  against  the  person  of  appellee,  instead  of  the  horse 
causing  her  to  come  to  some  accident  on  the  defective 
street,  as  in  the  Shufeldt  case,  we  conceive  makes  no  dif- 
ference. 

•  The  combination  of  causes  is  the  same.  Whether  the  de- 
fective street  imprisoned  appellee,  so  that  she  could  not 
escape  and  received  the  injury  direct  from  the  striking  of 
the  buggy  attached  to  the  horse,  is  the  same  as  though  the 
horse  had  struck  her  in  its  mad  career^  and  thrown  her 
over  a  defective  street  wall. 

The  defective  street  would  have  been  one  of  the  efficient 
causes  of  the  injury,  and  that  is  all  is  required  to  authorize 
a  recovery. 

The  fact  that  appellee  got  out  of  the  cutter  to  try  to  ward 
off  the  threatened  danger,  after  she  failed  to  escape  over  the 
railroad  track,  would  not  operate  to  defeat  recovery  so  long 
as  she  exercised  the  ordinary  care  in  tiie  matter  of  a  reason- 
able person  in  her  condition.  This  was  one  of  the  minor 
incidents  of  the  case,  and  only  the  efforts  of  a  frightened 
woman  to  escape  danger.  Her  care,  or  want  of  it,  in  that 
matter  was  also  for  the  jury. 

Again,  it  was  the  fault  of  the  appellant  that  appellee  was 
put  in  the  perilous  position  she  was,  by  the  railroad  being 
too  high  above  the  street,  and  it  would  be  no  less  liable  than 
if  she  had  made  no  attempt  at  escape,  provided  she  used  the 
care  of  a  reasonable  person  in  her  circumstances.  Dunham 
V.  Towing  &  Wrecking  Co.,  143  111.  409. 

We  are  aware  that  there  was  some  conflict  in  the  evidence 
on  the  question  of  the  defective  street  and  railroad  in  the 
street,  and  as  to  the  appellee's  care  and  caution,  and  perhaps 
other  matters  of  fact,  but  we  think  that  the  evidence  on  all 
points  was  sufficient  to  support  the  verdict. 

The  court  below,  therefore,  committed  no  error  in  re- 
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fusing  appellant's  16th  instruction.  We  do  noi  think  the 
verdict  excessive;  appellee  had  her  leg  badly  broken,  and  two 
years  elapsed  before  trial,  and  it  had  not  yet  recovered,  and 
the  medical  evidence  showed  that  she  never  would  entirely 
recover  in  all  probability. 

We  see  no  error  in  any  of  appellee's  instructions  or  in  the 
modification  of  appellant's.  Seeing  no  error  in  the  record, 
the  judgment  of  the  court  below  is  affirmed. 


I  05    6e7| 

\m%  6oi 
Peoria  Savings^  Loan  and  Trust  Company  v.  Joseph 

Elder  et  aL 

1.  •  GuABANTT — Construction  of  the  Contract  o/.—The  makers  of  a 
guaranty,  or  letter  of  credit,  are  not  liable  for  past  obligations  of  the 
principal,  unless  it  appears  from  the  instrument  itself  that  it  was  in- 
tended to  have  a  retroactive  effect. 

Assumpsit,  on  contract  of  guaranty.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Aflirmed.  Opinion 
filed  June  1«  1890. 

Hammond  &  Wteth,  attorneys  for  appellant. 

Jack  &  Tiohenob,  attorneys  for  appellees. 

Ma.  JusTioB  Cbabtbeb  delivebed  thb  opinion  ok  the 

COUBT. 

This  was  an  action  of  assumpsit  upon  a  certain  guaranty, 
or  letter  of  credit,  which  was  as  follows : 

"  Pbobia,  III.,  January  17,  1893. 
To  the  Peoria  Savings,  Loan  and  Trust  Company. 

Gentlemen  :  We  make  this  request  and  guaranty  to  you, 
viz.: 

That  the  Peoria  Pump  and  Implement  Co.,  of  this  city 
(incorporated),  may,  from  time  to  time,  from  date  hereof 
until  further  notice,  present  to  you  its  promissory  notes  and 
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business  paper  for  discoant  or  advance,  to  the  extent  of 
$12,000.  In  case  that  it  sball  do  so,  we  request  you  to  dis- 
count such  notes  or  said  paper  indorsed  by  them,  or  make 
such  advance  to  them,  and  in  consideration  of  the  terms, 
and  one  dollar  to  us  in  hand  paid  by  you,  the  receipt  of 
which  is  hereby  acknowledged,  we  hereby  guarantee  the 
prompt  payment  at  maturity  of  the  principal  and  interest 
of  all  promissory  notes  and  business  paper,  or  open  account, 
made  or  indorsed  by  said  Peoria  Pump  and  Implement  Co., 
and  discounted  or  advanced  upon  by  you  foi*  said  company, 
and  we  waive  notice  of  the  acceptance  of  this  guaranty  and 
of  any  and  all  indebtedness  at  any  time  covered  by  same. 

Witness  our  hands  and  seals  at  Peoria,  Illinois,  this  17th 
day  of  January,  1893. 

G.  G.  GsiosB,  [Skal.] 
G.  H.  Hymond^  [Seal.] 
E.  T.  Brawley,  [Seal.] 
Joseph  Elder,      [Seal.]  "   * 

The  suit  was  brought  against  all  the  makers  of  this  instru- 
ment, but  only  the  defendants  Elder  and  Geiger  were 
served,  the  others  being  not  found.  The  plaintiff  was  a 
banking  institution  doing  a  general  banking  business  in  the 
city  of  Peoria,  and  the  Peoria  Pump  and  Implement  Com- 
pany was  a  manufacturing  corporation  doing  business  in 
the  same  place,  and  the  signers  of  this  guaranty  were  at  the 
date  thereof  the  only  stockholders  and  officers  of  the  last 
named  company. 

The  declaration  counted  upon  certain  promissory  notes, 
amounting  in  the  aggregate  to  $10,072.76,  which  the  plaintiff 
claims  to  have  discounted  for  the  Pump  and  Implement  Com- 
pany on  the  faith  of  this  guaranty,  the  money  advanced  on 
the  same  having  gone  to  the  credit  of  the  Pump  company. 
The  defendants  served  put  in  pleas  setting  up  certain  de- 
fenses. The  issues  being  formed  the  cause  was  submitted  to 
the  court  for  trial  without  a  jury,  resulting  in  a  finding  for 
plaintiff  for  the  sum  of  $1,661.67,  and  a  judgment  entered 
for  that  amount. 

It  appears  that  a  portion  of  the  notes  sued  on  were 
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held  by  the  bank  before  and  at  the  time  of  the  execution 
and  delivery  of  this  letter  of  credit,  but  the  court  in  its 
findings  allowed  only  for  those  notes  executed  and  delivered 
for  advances  made  after  the  date  of  the  guaranty,  and  in 
this  it  is  claimed  the  court  erred,  the  plaintiff  insisting  that 
the  guaranty,  by  its  terms,  covered  not  only  the  indebted- 
ness of  the  Pump  company  to  the  bank,  then  existing,  but 
also  such  as  should  thereafter  be  incurred  by  subsequent 
advances.  But  we  think  the  guaranty,  properly  construed, 
covered  only  such  advances  as  were  made  after  its  date,  and 
that  the  court  committed  no  error  in  so  holding. 

Nor  do  we  think  the  court  erred  in  finding  against  the  de- 
fenses sought  to  be  availed  of  by  the  pleas  of  the  defendants. 
There  was  no  absolute  agreement  on  the  part  of  the  bank 
to  advance  $12,000  on  the  strength  of  this  guaranty,  but 
that  amount  specified  therein  must  be  taken  as  limiting  the 
extent  of  the  liability  of  the  guarantors  thereunder.  Hence 
there  was  no  total  failure  of  consideration  because  the  bank 
did  not  advance  the  full  sum  of  $12,000,  as  is  alleged  in 
defendant's  second  plea. 

The  judgment  note  for  $12,000,  dated  February  11,  1893, 
executed  by  the  Pump  company  to  the  plaintiff,  was,  as 
shown  by  the  receipt  of  that  date  appearing  in  the  evidence, 
given  to  secure  all  indebtedness  of  the  Pump  company  to 
the  bank  then  existing,  as  well  as  advances  to  be  made  in 
the  future,  and  was  also  to  be  held  as  collateral  security  for 
the  benefit  of  the  parties  who  had  signed  the  guaranty;  and, 
by  the  terms  of  that  receipt,  the  bank  was  only  bound  to 
advance  money  to  the  Pump  company  so  long  or  to  such 
extent  as  it  might  deem  itself  safe  in  doing  so.  We  see 
nothing  in  that  transaction  which  in  any  way  relieved  the 
defendants  from  their  liability  under  the  guaranty.  They 
were  present,  either  in  person  or  by  their  attorneys,  consent- 
ing to  the  arrangement. 

This  $12,000  note  of  February  11, 1893,  being  entered  in 
judgment,  an  execution  was  issued  and  levied  upon  all  the 
property  of  the  Pump  company,  which  it  is  claimed  was 
amply  sufficient,  if  sold,  to  have  satisfied  the  judgment, 
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which  was  for  the  sum  of  $11,122.76,  and  was  dated  Febra- 
ary  23,  1893. 

But  on  March  6,  1893,  eleven  days  after  the  entry  of  the 
judgment  above  mentioned,  Ida  J.  Geiger  filed  her  bill  in 
chancery  in  the  Circuit  Court  of  Peoria  County,  to  which 
suit  the  Pump  company,  the  plaintiff  and  defendants  herein, 
as  well  as  other  parties,  were  made  defendants,  and  in  that 
case  such  proceedings  were  afterward  had  that  a  receiver 
was  appointed  for  the  Pump  company,  who  took  possession 
of  all  its  property  and  assets,  and  by  an  order  of  the  court, 
the  sheriff  turned  over  to  the  receiver  all  the  property  levied 
upon  under  the  execution  held  by  him  and  issued  upon  the 
judgment  of  February  11,  1893,  above  referred  to.  The 
defendants  were  parties  to  that  proceeding,  with  a  right  to 
be  heard  upon  the  question  of  the  appointment  of  a  receiver, 
and  to  resist  the  order  of  the  court  directing  the  sheriff  to 
turn  over  to  him  the  property  levied  upon,  and  we  think 
they  should  not  now  be  heard  in  this  case  for  the  first  time 
to  question  the  propriety  of  the  ccurt^s  action  in  the  chan- 
cery case,  nor  to  be  permitted  to  say  that  they  have  been 
thereby  injured,  as  is  sought  to  be  done  by  their  third  and 
fourth  pleas. 

The  plaintiff,  as  well  as  the  defendants,  were  bound  by 
the  order  of  the  court  in  the  chancery  case,  and  if  a  loss 
occurred  by  reason  of  that  action  of  the  court,  and  because 
the  property  was  not  sold  by  the  sheriff,  the  plaintiff  is  no 
more  responsible  for  it  than  are  the  defendants.  In  the 
light  of  subsequent  events,  it  is  often  seen  that  had  some 
other  course  been  pursued,  it  might  have  been  better,  and 
yet  no  one  can  be  really  to  blame  for  the  action  taken 
which  may  have  resulted  in  loss.  We  think  the  court  prop- 
erly found  the  issues  for  the  plaintiff,  formed  upon  the 
pleas  filed. 

The  court  committed  no  error  in  its  calculation  of  inter- 
est. The  plaintiff  voluntarily  took  judgment  against  the 
Pump-  company  upon  the  same  indebtedness  covered  by  the 
guaranty,  whereby  the  notes  became  merged  in  the  judg- 
ment, and  thereafter  the  interest  should  be  allowed  and 
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computed  on  the  judgment  and  not  on  the  notes.  This  was 
the  course  pursued  by  the  court  in  arriving  at  the  amount 
due  the  plaintiff,  and  we  are  of  the  opinion  this  was  proper. 

The  cross-errors  are  not  well  assigned.  As  to  some  of 
them  we  have  already  given  our  reasons  for  so  holding. 
The  plea  which  defendants  asked  leave  to  file  after  the  evi- 
dence was  all  in,  did  not,  in  our  opinion,  set  up  any  good 
defense  to  plaintiff's  cause  of  action,  and  for  that  reason 
there  was  no  error  in  refusing  to  allow  it  to  be  filed. 

We  find  no  error  in  the  action  of  the  court  in  holding,  or 
refusing  to  hold,  the  propositions  of  law  submitted  to  it,  as 
held  and  refused.  In  that  respect  the  action  of  the  court 
was  proper. 

Finding  no  error  in  the  record,  the  judgment  will  be 
affirmed. 


1.  "NLoBQ— Recovery  of  Damages  for  Property  Destroyed  6y.— Under 
the  act  of  18S7,  entitled  *'  An  act  to  indemnify  the  owners  of  property 
for  damages  occasioned  by  mobs  and  riots  **  (Laws  of  1887,  289),  when- 
ever any  personal  property,  other  than  property  in  transit,  is  destroyed 
or  injured  in  consequence  of  a  mob  or  riot  composed  of  twelve  or  more 
persons,  the  city  in  which  such  property  is  destroyed,  is  liable  to  an 
action  by  or  in  behalf  of  the  party  whose  property  is  destroyed  or 
injured,  for  three-fourths  of  the  damages  sustained. 

2.  SAMSt—Purposes  of  the  Law.^The  object  of  the  act  of  1887,  to 
indemnify  owners  of  property  for  damages  occasioned  by  mobs  and 
riots,  is  to  cause  the  discountenance  of  unlawful  and  riotous  mobs  by 
the  people  at  large,  and  make  it  a  matter  of  intejrest  to  property  owners 
and  tax-payers  to  give  their  moral  support  to  the  enforcement  of  law 
and  order. 

8.  QAMK'-Requisites  of  the  Plaintiff's  Case.— The  fact  that  a  riotous 
mob  of  more  than  twelve  persons  assemble  for  an  unlawful  purpose, 
break  open  a  store  building  within  the  Umits  of  a  city,  and  destroy  and 
take  away  property,  makes  out  a  prima  facie  case  for  the  owner  against 
the  city  under  section  one  of  the  act,  provided  the  proper  notice  has 
been  givoi,  as  required  by  section  six  of  the  act,  and  that  such  destruc- 
tion of  property  has  not  been  occasioned  or  in  any  way  aided,  sanctioned 
or  permitted  by  the  carelessness  of  the  owner,  and  that  such  owner  has 
used  aU  reasonable  diligence  to  prevent  such  damage. 
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4.  SAME—Que8tion9  for  a  Jury, — ^The  questions  as  to  whether  the 
owner  of  property  destroyed  by  a  mob  failed  to  properly  defend  it 
against  the  mob,  whether  the  destruction  was  caused  by  his  negligence 
or  wrongful  act,  or  whether  he  used  reasonable  diligence  to  save  his 
property,  are  for  the  determination  of  the  jury,  but  the  jury  must  de- 
termine them  reasonably  upon  the  evidence  before  it,  or  the  verdict  will 
be  set  asida 

5.  Same — Composed  of  the  Employes  of  the  Owner, — The  fact  that 
the  employes  of  the  owner  of  the  goods  destroyed  constituted  the 
bulk  of  the  mob  can  not  be  considered  in  determining  the  liability  of 
the  city. 

6.  Owners— Of  Goods  Destroyed — Employment  of  Non-English- 
Speaking  Foreigners  not  Negligence, — It  is  not  negligence  for  the 
owner  (a  coal  mine  operator)  of  goods  destroyed  by  a  mob  to  employ 
non-English-speaking  foreigners  to  work  for  him,  nor  does  he  by  doing 
so  forfeit  his  right  to  protection  under  the  law. 

7.  Same — Not  Required  to  take  Human  Life, — Negligence  can  not  be 
imputed  to  the  owner  of  property  destroyed  because  he  and  his  employes 
decline  to  take  human  life  to  save  the  property  from  destruction.  They 
are  only  required  to  act  as  ordinarily  careful  and  prudent  men  would 
have  been  expected  to  act  under  like  circumstances. 

8.  Same— JVbi  Required  to  Provide  a  Police  Force  for  his  Own  Pro- 
tection.— It  is  not  the  duty  of  the  owner  to  provide  a  police  force  of  his 
own,  or  to  assemble  men  under  arms  at  his  own  expense,  to  obtain  that 
protection  which  it  is  incumbent  upon  the  city  authorities  to  furnish 
and  which  it  has  the  power  to  do.  The  employment  of  armed  men  1^ 
private  persons  or  corporations  is  of  doubtful  propriety. 

9.  Civil  Authorities — Pou?er  to  Protect  Persons  and  Property, — The 
law  has  wisely  vested  in  the  civil  authorities  the  right,  and  gives  them 
the  power,  to  protect  persons  and  property  from  lawless  invasion  and 
overpowering  force,  and  if  they  have  not  the  means  to  suppress  riots  and 
unlawful  mob,  they  have  the  right  and  it  is  their  duty  to  call  upon  the 
militia  of  the  State,  through  the  governor,  as  may  be  necessary. 

10.  Statutes— Corw^rwcf ion  of. — The  act  of  taking  and  carrying 
away  property  by  a  mob  is  a  destroying  of  it  within  the  meaning  of  the 
act  of  1887  to  indemnify  the  owners  of  properly  for  damages  occasioned 
by  mobs  and  riots. 

11.  Ultra  Vires— JVbf  a  Defense. — ^The  fact  that  a  corporation  car- 
ried on  a  store  not  authorize  by  its  charter,  is  no  defense  to  an  action  by 
it  against  the  city  in  which  the  store  was  located,  for  damages  sustained 
in  the  destruction  of  such  store  by  a  mob. 

12.  Jurisdiction— Con«<*<tt/i<MwiZ  Questions—When  not  Involved. — 
The  mere  suggestion  that  a  constitutional  question  is  involved,  or  the  at* 
tempt  to  raise  it  by  an  instruction  to  the  jury,  is  not  of  itself  sufficient 
to  oust  the  Appellate  Court  of  its  jurisdiction. 

Trespass  on  the  Case,  for  property  destroyed  by  a  mob.  Appeal  from 
the   Circuit  Court  of  Bureau  County;   the  Hon.  Dorrance   Dibbll, 
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Judge,  presiding.    Heard  in  this  court  at  the  December  term,  1895.    Re- 
versed and  remanded.    Opinion  filed  Jime  1,  1896/ 

A.  R.  Greenwood  and  Kiohabd  M.  Skinner,  attorneys  for 
appellant. 

Under  the  New  York  statutes,  having  the  same  object  as 
the  Illinois  statutes,  in  a  case  where  the  mob,  originally^  col- 
lected for  the  lawful  purpose  of  seeing  a  fire  near  the  plaint- 
iffs premises,  subsequently  showed  signs  of  a  desire  to  break 
in  upon  his  premises,  which  he  was  notified  to  vacate  and 
remove  his  goods,  but  neglected  to  do  so,  but  put  up  his 
shutters  and  locked  the  doors,  and,  the  mob  becoming  bois- 
terous, the  plaintiff  applied  to  the  chief  engineer  of  the  fire 
department  for  protection,  who  turned  a  stream  of  water 
upon  the  crowd,  when  he  was  struck  with  a  brick  and  re- 
tired for  a  revolver,  the  crowd  then  rushing  upon  the  store, 
breaking  into  it  and  carrying  away  the  plaintiffs  stock,  it 
was  held  that  although  the  purposes  for  which  the  crowd 
originally  assembled  were  lawful,  yet  there  was  no  defense 
to  the  action,  as  they  ultimately  conducted  themselves  in  an 
unlawful  and  wrongful  manner.  Solomon  v.  City  of  Kings- 
ton, 24  Hun,  662. 

Property  lost  by  plaintiff  by  being  carried  away  by  the 
mob  and  rioters  is,  within  the  meaning  of  the  act,  destroyed. 
Plunder  as  well  as  wanton  injury  is  usually  the  work  of  such 
rioters.    Solomon  v.  Kingston,  24  Hun,  662. 

The  duty  and  obligation  of  the  State  to  provide  for  the 
safety  of  property  against  the  destructive  violence  of  ipobs 
of  lawless  and  riotous  men  is  too  plain  for  question,  and  the 
supplemental  obligation  imposed  upon  cities  and  counties 
to  provide  compensation  for  the  injury  or  destruction  of 
property,  which  they  could  not,  or  would  not  prevent,  is 
but  another  application  of  the  same  principle  of  public  duty. 
Luke  V.  Brooklyn,  43  Barb.  (N.  Y.)  54;  Sarles  v.  New  York, 
47  Barb.  (N.  Y.)  447. 

The  act  (making  the  county  of  Alleghany  liable  for  prop- 
erty destroyed  by  mob)  is  both  a  remedial  and  penal  statute 
and  must  be  liberally  construed.  The  fact  that  the  county 
authorities  are  unable  to  quell  a  riot  does  not  limit  the  lia- 
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bility  of  the  county  for  damages  done  thereby.  County  of 
Alleghany  v.  Gibson,  90  Pa.  St.  397. 

It  is  not  necessary  that  the  property  owner  should  give 
notice  to  the  county  authorities,  unless  he  has  a  knowledge 
of  an  intention  on  the  part  of  the  mob  to  destroy  his  prop- 
erty, and  sufficient  time  intervenes  to  enable  him  to  give 
the  notice  contemplated.  Such  notice  is  not  necessary 
where  the  authorities  have  knowledge  of  the  intention  or 
attempt  to  destroy  property.  The  act  is  intended  to  em- 
brace every  form  of  riotous  disturbance,  whether  large  or 
small.    County  of  Alleghany  v.  Gibson,  90  Pa.  St.  397. 

The  inability  of  the  sheriff  to  do  what  is  necessary  to 
suppress  the  riot,  is  not  a  defense  under  the  New  York  Act 
of  1855,  any  more  than  his  neglect  would  be  a  ground  for 
it,  the  liability  being,  irrespective  of  either,  imposed  for  the 
destruction  of  property  by  the  riot,  whether  the  sheriff  has 
done  all  in  his  power  or  not  to  prevent  it.  Wolf  v.  Rich- 
mond Suprs.,  11  Abb.  Pr.  270;  19  How.  Pr.  370. 

In  an  action  under  the  New  Hampshire  statute,  the  illegal 
and  improper  conduct  on  the  part  of  the  owner  of  the  prop- 
erty will  not  be  presumed,  and  he  need  not  prove  the  legsdity 
or  propriety  of  his  conduct.  Palmer  v.  Concord,  48  N.  H. 
211;  97  Am.  Dec.  605. 

The  New  York  Act  of  1855,  exempting  corporations  from 
liability  for  injury  to,  or  destruction  of,  private  property, 
when  such  injury  or  destruction  was  occasioned,  or  in  any 
manner  aided,  sanctioned  or  permitted  by  the  carelessness 
or  negligence  of  the  person  whose  property  was  destroyed, 
and  he  had  not  used  all  reasonable  diligence  to  prevent  the 
injury  complained  of,  was  enforced  in  a  case  where  the  prem- 
ises were  alleged  to  have  been  kept  for  illegal  purposes. 
Blodgett  V.  Syracuse,  36  Barb.  526. 

The  fact  that  the  premises  were  kept  for  illegal  purposes 
is  no  defense;  the  proper  remedy  in  such  a  case  being  to  re- 
move the  nuisance  and  not  to  destroy  the  property.  Moody 
V.  Niagara  County  Suprs.,  46  Barb.  659;  36  N.  Y.  397. 

Owen  G.  Lovbjot,  attorney  for  appellee,  contended  that 
a  city  can  not  use  public  funds  or  levy  taxes  for  a  private  pur- 
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pose.  To  compel  one  citizen,  by  levying  a  tax  on  his  prop- 
erty, to  pay  for  the  property  of  another  citizen,  destroyed, 
injured  or  stolen  by  rioters,  incendiaries  or  thieves,  is  none 
the  less  robbery,  because  it  is  done  under  the  forms  of  law. 
Savings  Association  v.  Topeka,  87  U.  S.  655;  Book  22,  Co. 
Op.  Ed.  461;  Lowell  v.  Boston,  111  Mass.  472. 

The  appellant  could  only  exercise  the  powers  specifically 
enumerated  in  the  certificate  of  its  incorporation  or  neces- 
sary to  carry  those  powers  into  effect.  Buying  and  selling 
merchandise  was  not  authorized  by  such  certificate.  Kock- 
hold  V.  Canton  Masonic  Society,  129  III.  455. 

Cities  and  other  municipal  corporations,  although  vested 
with  authority  to  suppress  riots,  mobs  and  other  disturb- 
ances, are  under  no  common  law  obligation  to  pay  for  prop- 
erty destroyed  or  injured  by  mobs.  Prather  v.  Lexington, 
13  B.  Mon.  (Ky.)  559;  Western  College,  etc.,  v.  Cleveland,  12 
Ohio  St.  376. 

To  require  the  city  of  Spring  Valley  to  pay  the  Spring 
Valley  Coal  Co.  the  value  of  property  destroyed,  damaged  or 
taken  away  by  rioters,  most  of  whom  were  or  recently  had 
been  the  employes  of  said  coal  company,  would  be  to  compel 
such  city  to  make  a  donation  to  a  private  corporation,  which 
is  forbidden  by  the  Constitution.  ^  Washingtonian  Home  v. 
Chicago,  157  111.  414^ 

The  validity  of  a  statute  and  the  construction  of  the  Con- 
stitution was  involved  in  this  case,  and  the  appeal  should 
have  been  taken  directly  to  the  Supreme  Court.  County  of 
Cook  V.  Industrial  School,  1 25  111.  567;  Whittaker  v.  Village 
of  Venice,  150  111.  201;  Williams  v.  The  People,  118  111.  445. 

Whether  the  looting  of  the  store  was  occasioned  or  aided 
by  the  neglect  of  the  plaintiff,  and  whether  the  plaintiff  used 
all  reasonable  diligence  to  prevent  the  same,  were  questions 
of  fact  for  the  jury  to  decide.  Pennsylvania  Co.  v.  Fraud, 
112  111.  405;  Railroad  Co.  v.  Adler,  129  111.  340. 

The  legislature  can  not  impose  a  burden  or  tax  on  a  city 
without  the  consent  of  its  corporate  authorities.  .The  act 
of  1887  attempted  to  impose  such  burden  and  tax.  Updike 
V.  Wright,  81  111.  53;  Marshall  v.  Silliraan,  61  111!  223;  Gad- 
dis  V.  Richland  Co.,  92  111.  126. 
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Statutes  changing  the  common  law  or  increasing  the 
burdens  of  taxation  are  to  be  strictlv  construed.  Canadian 
Bank  v.  McCrea,  106  111.  289;  Chestnutwood  v.  Hood,  68 
111.  139. 

J.  L.  Murphy,  City  Attorney,  also  for  appellee,  con- 
tended that  the  object  for  which  the  Spring  Yalley  Coal 
Co.  is  formed,  is  to  mine  and  sell  coal  and  other  min- 
erals, fire:clay,  stone  and  petroleum;  to  acquire  by  purchase' 
or  lease  and  to  own,  possess  and  enjoy  as  much  real  estate 
and  personal  estate  as  shall  be  necessary  for  the  transaction 
of  its  business,  and  to  sell  and  dispose  of  the  same  when  not 
required  for  the  uses  of  the  corporation.  Paragraph  5  of 
Chapter  32,  R.  S.  (S.  &  C),  p.  268,  Vol.  3.  Corporations 
formed  under  this  act  may  own,  possess  and  enjoy  so  much 
real  estate  and  so  much  personal  estate  as  shall  be  necessary 
for  the  transaction  of  their  business,  and  may  sell  and  dis- 
pose of  the  same  when  not  required  for  the  uses  of  the  cor- 
poration. 

Corporations  can  make  only  such  contracts  as  the  legisla- 
ture has  authorized  them  to  make.  People  v.  L.  N.  E.  Co., 
120  111.  48. 

Corporations  have  as  incidental  powers,  only  such  as  are 
necessary  to  carry  out  the  objects  for  which  they  are  formed. 
People  V.  The  Chicago  Gas  Trust  Co.,  130  111.  268. 

Mb.  Justicb  Cra^btreb  delivebed  the  opinion  of  the 
Court. 

This  suit  was,  in  form,  an  action  on  the  case,  brought  by 
appellant  against  appellee  to  recover  damages  for  the  loss  of 
property  destroyed  by  a  mob  in  the  city  of  Spring  Valley, 
on  the  night  of  July  6,  1894. 

The  statute  under  which  this  action  is  brought,  was  passed 
in  1887,  and  in  force  July  1,  1887,  and  is  entitled :  *^  An  act 
to  indemnify  the  owners  of  property  for  damages  occasioned 
by  mobs  and  riots."  Such  portions  of  the  statute  as  are  ap- 
plicable to  the  case  at  bar  are  as  follows  : 

Section  1.    "  Whenever  any  building  or  other  real  or  per- 
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sonal  property,  except  property  in  transit,  shall  be  destroyed 
or  injured  in  consequence  of  any  riot  or  mob  composed  of 
twelve  or  more  persons,  the  city,  or  if  not  a  city,  then  the 
county  in  which  such  property  was  destroyed,  shall  be  liable 
to  an  action  by  or  in  behalf  of  the  party  whose  property 
was  thus  destroyed  or  injured,  for  three  fourths  of  tlie  dam- 
ages sustained  by  reason  thereof." 

Section  2 .  **  Such  action  may  be  brought  in  the  form  of 
an  action  on  the  case,  or  other  appropriate  action,  and 
whenever  any  final  judgment  shall  be  secured  against  any 
such  city  or  county  in  any  such  action,  the  same  shall  be 
paid  in  due  course  as  in  case  of  other  judgments." 
.  Section  3.  **  No  person  or  incorporation  shall  be  entitled 
to  recover  in  any  such  action  if  it  shall  appear  on  the  trial 
thereof  that  such  destruction  or  injury  of  property  was  oc- 
casioned, or  in  any  way  aided,  sanctioned  or  permitted  by 
the  carelessness,  neglect  or  wrongful  act  of  such  person  or 
corporation;  nor  shall  any  person  or  corporation  be  entitled 
to  recover  any  damages  for  any  destruction  or  injury  of 
property  as  aforesaid,  unless  such  parties  shall  have  used  all 
reasonable  diligence  to  prevent  such  damages." 

Section  6.  "  No  action  shall  be  maintained  under  the 
provisions  of  this  act  by  any  person  or  corporation  whose 
property  shall  have  been  destroyed  or  injured  as  aforesaid, 
unless  notice  of  claim  for  damages  be  presented  to  such  city 
or  county  within  thirty  days  after  such  loss  or  damage  oc- 
curs, and  such  action  shall  be  brought  within  twelve  months 
after  such  destruction  or  injury  occurs." 

So  far  as  we  are  informed  this  law  was  the  first  legisla- 
tion upon  this  subject  ever  adopted  in  this  State. 

Happily  for  the  past  welfare  of  our  people,  it  is  only  of 
recent  date  that  such  laws  have  seemed  to  the  legislature  to  be 
necessary.  In  the  earlier  history  of  Illinois,  its  inhabitants 
were,  as  a  rule,  peaceful,  law  abiding,  contented  and  pros- 
perous. As  the  State  has  increased  in  population,  however, 
and  become  more  densely  inhabited,  the  competition  for 
wealth  on  the  one  hand  and  the  struggle  for  existence  upon 
the  other  have  been  sharpened  and  intensified,  sometimas 
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bringing  capital  and  labor  into  serious  conflict,  while  strikes 
of  great  magnitude  have,  in  the  past  few  years,  been  not  only 
frequent,  but  such  as  to  seriously  threaten  the  peace  and  good 
order  of  society.  On  several  occasions  these  strikes  have 
resulted  in  raobs  and  riots,  and  the  destruction  of  much  val- 
uable property.  That  unlawful  and  riotous  mobs,  and  the 
violence  usually  attendant  thereon,  mio^ht  be  discountenanced 
by  the  people  at  large,  it  is  by  this  law,  made  a  matter  of 
interest  to  property  owners  and  tax-payers,  to  give  their 
moral  support  to  the  enforcement  of  law  and  order,  expe- 
rience having  frequently  shown  that  people  not  directly  in- 
terested in  the  strike,  nor  in  the  riotous  proceedings  of  those 
engaged  in  an  unlawful  attempt  to  accomplish  their  ends 
by  violence,  have,  nevertheless,  tacitly  given  their  sanction 
and  support  to  the  mob,  when,  had  they  used  their  influence 
in  favor  of  law  and  good  government,  and  been  willing  to 
assist  the  constituted  authorities  in  suppressing  the  riot, 
the  more  serious  consequences  would  have  been  avoided. 
No  doubt  considerations  of  this  nature  induced  the  legisla- 
ture to  pass  the  law  in  question.  In  the  older  States,  and 
in  England,  such  laws  have  been  in  force  for  many  years. 
Indeed  as  early  as  the  reign  of  Edward  I.  of  England,  accord- 
ing to  Blackstone,  when  the  kingdom  was  divided  into  hun- 
dreds, a  forfeiture  was,  by  the  statute  of  Winchester,  im- 
posed upon  the  hundred  wherein  a  man  was  robbed,  which 
was  meant  to  oblio^e  the  hundreds  to  make  hue  and  cry  after 
the  felon;  and  if  they  took  him,  they  stood  excused;  but 
otherwise  the  party  robbed  was  entitled  to  prosecute  them  by 
a  si)ecial  action  on  the  case  for  damages,  equivalent  to  his 
loss.  And  also  of  the  same  nature  was  the  action  given  by 
statute  9,  Geo.  I.,  C.  22,  commonly  called  the  "  black  act," 
against  the  inhabitants  of  any  hundred,  in  order  to  make 
satisfaction  in  damages  to  all  persons  who  had  suffered  by 
the  offenses  enumerated  and  made  felony  by  ttat  act.  3 
Black  Com.  160. 

In  Darlington  v.  Mayor,  etc.,  of  New  York,  31  N.  Y.  164, 
which  was  a  case  similar  to  this,  Denio,  Ch.  J.,  speaking  for 
the  court,  says:     "Laws  of  this  general  character  have  ex- 
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isted  in  England  from  the  earliest  period.  It  was  one  of  the 
institutions  of  Canute  the  Dane,  which  was  recoo^nized  bv 
the  Saxon  laws,  that  when  any  person  was  killed,  and  the 
slayer  had  escaped,  the  ville  should  pay  forty  marks  for  his 
death;  and  if  it  could  not  be  raised  in  the  ville,  then  the 
hundred  should  pay  it.  *  This  irregular  provision,'  says  an 
able  author,  '  it  was  thought  would  engage  every  one  in  the 
prevention  and  prosecution  of  such  secret  offenses.'  "  Cit- 
ing 1  Reeves'  History  of  Eng.  Law,  17. 

«  *  *  *  Passing  by  the  statutes  of  subsequent  reigns, 
and  particularly  several  in  that  of  Elizabeth,  in  which  this 
remedy  has  been  somewhat  modified  while  its  principle  is 
8tc3adily  adhered  to,  we  come  to  the  seventh  and  eighth  Geo. 
IV.,  Chap.  31,  which  was  an  act  for  consolidating  and 
amending  the  laws  of  England  relative  to  remedies  against 
the  hundred.  It  repeals  several  prior  acts  providing  reme- 
dies against  the  hundred  for  the  damages  occasioned  by 
persons  violently  and  tumultuously  assembled,  and  enacts 
a  series  of  provisions  very  similar  in  effect  with,  and  in 
some  respects  more  extensive  in  their  scope,  than  those 
of  the  statute  under  consideration." 

*  *  *  "These  provisions,"  says  the  learned  judge, 
"  have  no  direct  bearing  on  the  present  case,  but  are  re- 
ferred to,  to  show  that  the  action  in  question  is  based 
upon  a  policy  which  is  coeval  with  the  laws  of  England,  and 
one  which  has  been  constantly  acted  on  in  that  country,  and 
hence  that  it  very  clearly  falls  within  the  general  powers 
of  the  legislature."  This  language  is  equally  applicable  to 
the  case  at  bar,  as  to  the  one  the  New  York  court  had  under 
consideration.  A  similar  statement  of  the  origin  and  his- 
tory of  this  class  of  laws,  is  to  be  found  in  County  of  Alle- 
ghany v.  Gibson,  90  Penn.  St.  397. 

Whether  such  laws  are  wise  and  necessary,  is  a  question 
for  the  legislature,  and  not  for  the  courts;  but  in  view  of  the 
occurrences  of  recent  years,  and  the  frequent  apathy  dis- 
played b3\  ordinarily  good  citizens  at  the  destructive  work 
of  riotous  mobs,  it  is  not  at  all  surprising  that  such  laws  are 
enacted. 
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The  case  was  tried  by  a  jury,  resulting  in  a  verdict  finding 
the  defendant  city  not  guilty.  A  motion  for  new  trial  being 
overruled,  judgment  was  entered  on  the  verdict,  and  appel- 
lant brings  the  case  to  this  court  and  insists  on  a  reversal, 
upon  the  ground  that  the  verdict  was  manifestly  against 
the  weight  of  the  evidence,  and  the  judgment  thereon  con- 
trary to  law. 

Appellee  has  entered  a  motion  in  this  court  to  dismiss  the 
appeal  for  want  of  jurisdiction,  which  motion  was  taken 
with  the  case,  and  a  decision  thereon  reserved  until  the  hear- 
ing of  the  cause.  The  motion  to  dismiss  will  now  be  over- 
ruled. We  do  not  think  the  constitutional  question  sought 
to  be  raised  can  be  regarded  as  fairly  debatable.  Our  atten- 
tion has  not  been  called  to  any  provision  of  the  constitution 
which  the  statute  in  question  violates,  nor  do  we  know  of 
any.  The  mere  suggestion  that  a  constitutional  question  is 
involved,  or  the  attempt  to  raise  it  by  an  instruction  to  the 
jury,  is  not,  of  itself,  sufficient  to  oust  this  court  of  jurisdic- 
tion.    Chaptin  v.  Commissioners  of  Highways,  126  111.  264. 

Were  the  rule  otherwise  it  would  always  be  in  the  power 
of  parties,  by  their  pleadings,  or  by  asking  instructions  to 
juries,  to  apparently  raise  a  constitutional  question,  deprive 
this  court  of  jurisdiction,  and  permit  them  to  go  directly  to 
the  Supreme  Court  by  appeal  or  writ  of  error.  Such  a  hold- 
ing might  result  in  defeating  the  purpose  for  which  Appel- 
late Courts  were  instituted  in  this  State.  Subject,  of  course, 
to  the  final  decision  of  the  Supreme  Court,  we  must  deter- 
mine for  ourselves  whether  the  constitutional  question 
ought  to  be  raised  is  fairly  debatable  and,  if  not,  then  we 
should  retain  jurisdiction. 

The  facts,  as  they  appear  from  the  evidence,  are  substan- 
tially as  follows:  The  appellant  is  a  company  duly  incor- 
porated under  the  laws  of  this  State,  owning  and  operating 
extensive  coal  mines  in  the  vicinity  of  the  city  of  Spring 
Valley,  and  having  in  its  service  a  large  number  of  opera- 
tives employed  in  such  mines.  At  the  time  of  the  alleged 
injury  it  also  owned  a  store  building  and  general  stock  of 
merchandise^  in  which  the  company  carried  on  a  mercantile 
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business,  selling  goods  to  its  employes  and  such  others  as 
chose  to  trade  at  its  store.  Prior  to  April  25,  1894,  there 
had  been  in  the  employ  of  the  company,  in  its  mines,  from 
800  to  1,400  men,  largely  composed  of  foreigners.  About 
the  date  last  mentioned,  viz.,  April  25,  1894,  a  strike  was 
inaugurated  among  the  miners  employed  by  appellant,  and 
from  that  time  on  there  seems  to  have  been  bad  feeling  ex- 
isting on  the  part  of  tbo  employes  against  the  company,  but 
whether  this  strike  was  in  consequence  of  complaints 
against  the  appellant,  or  on  account  of  sympathy  with  strik- 
ing miners  in  other  parts  of  the  State,  does  not  clearly  ap- 
pear from  the  evidence,  nor  is  it  very  material,  so  far  as  this 
case  is  concerned. 

The  evidence  shows  that  there  had  been,  prior  to  the  time 
when  the  injuries  complained  of  were  actually  committed, 
various  rumors  to  the  effect  that  the  strikers  intended  to 
loot  the  store  of  appellant,  and  that  subject  had  been  a  mat- 
ter of  discussion  among  the  officers  of  the  company  as  well 
as  the  city  authorities.  On  July  6, 1894,  these  rumors  were 
again  in  circulation,  and  L.  S.  Blackley ,  the  manager  of  the 
company  store,  testifies  that  he  heard  of  it  in  the  forenoon 
of  that  day,  whereupon  he  went  to  see  Mr.  S.  M.  Dalzell,  the 
general  manager  of  the  company,  and  had  a  consultation  with 
him  as  to  what  should  be  done  by  way  of  protecting  the 
property.  That  arrangements  were  made  to  have  some  of 
the  office  boys  stay  in  the  store,  guns  and  firearms  being  ob- 
tained with  which  to  protect  the  property  against  the  mob. 
Mr.  Blacklev  testifies  further,  that  he  went  to  see  the 
mavor,  Thomas  B.  Jack,  and  informed  him  of  the  rumors 
he  had  heard,  that  the  mob  were  going  to  break  into  the 
store,  and  the  company  looked  to  him,  the  mayor,  for  pro- 
tection. That  about  half  past  eight,  or  about  half  an  hour 
before  the  trouble  commenced,  Mayor  Jack  came  to  the 
store  and  said  that  he  had  about  twenty  good  men — "  plenty 
of  good  men" — and  he  said  to  the  witness,  "We  will  take 
care  of  you,"  to  which  Blackley  responded,  "All  right."  The 
mayor  further  said  he  didn't  think  there  was  going  to  be  any 
trouble,  but  if  it  did  come  it  would  be  about  twelve  o'clock; 
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but  the  witness  says  he  told  the  mayor  if  there  was  any 
trouble  it  would  be  earlier  than  that.  If  we  are  not  mistaken 
the  evidence  fails  to  show  that  Mayor  Jack  was  seen  again 
that  night  at  the  place  of  the  disturbance  and  riot  which  fol- 
lowed, and  the  twenty  men,  or  *'  plenty  of  good  men," 
failed  to  put  in  an  appearance  to  aid  in  quelling  the  riot  or 
protecting,  the  property  of  appellant  at  the  time  or  after 
the  attack  was  made  on  the  store.  Soon  after  this  inter- 
view with  the  mayor  a  riotous  mob  began  to  assemble  on 
the  street  in  front  of  the  company's  store,  increasing  in  num- 
bers until  there  were,  according  to  the  various  estimates  of 
the  witnesses,  from  two  hundred  to  five  or  six  hundred 
men  and  women,  apparently  bent  on  mischief.  Michael 
Ilicks,  city  marshal  of  appellee,  who  waa  sworn  on  its  be- 
half, testified  on  cross-examination  that  there  were  some 
four  hundred  who  took  part  in  the  riot.  That  the  crowd 
came  in  a  body,  and  "  it  seemed  as  though  they  were  organ- 
ized beforehand,  from  the  way  they  came  up  there.^'  They 
appeared  to  have  a  leader,  a  stranger  to  the  witness,  who  was 
"  hollering,''  "  Come  on,  boys."  The  witness  arrested  this 
man  and  was  knocked  down  for  his  pains,  and  his  prisoner 
rescued.  On  his  direct  examination  as  to  the  same  mat- 
ter, the  witness  swears  that  when  he  made  the  arrest, 
he  got  hit  with  a  couple  of  rocks,  and  was  told  if  he  did 
not  leave  the  man  alone,  he  (the  marshal)  would  get  killed. 
The  witness  then  tried  to  find  the  mayor  at  his  office,  but 
did  not  succeed.  He  then  passed  around  among  the  men, 
and  asked  them  to  assist  him  in  protecting  the  store.  That 
he  thus  asked  some  twenty  or  more,  some  of  whom  said  they 
would  do  so  if  they  had  arms  to  protect  themselves,  but 
thej'  would  not  go  to  get  killed,  while  others  would  say 
they  were  "  not  going  to  protect  the  company's  store."  He 
says  the  men  around  there  who  were  not  in  sympathy  with 
the  mob  were  not  very  numerous.  About  nine  o'clock  the 
attack  upon  the  store  began  by  some  one  throwing  stones 
through  the  plate-glass  windows  and  shouting  to  the  crowd 
to  "  come  on,  boys;  come  on,  everybody,"  when  the  rush  was 
made  for  the  inside  of  the  building.    At  this  time,  accord- 
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ing  to  the  testimony  of  the  witness  L.  S.  Blackley,  he  was 
inside  the  store  with  Mac  Weeks  and  Harry  Hossack,  armed 
with  shotguns,  and  waiting  for  "  something  to  happen." 
After  the  first  stone  was  thrown  "there  was  a  lull  for  a 
few  minutes  and  then  there  was  a  perfect  fusilade  of  stones, 
and  they  smashed  in  the  entire  front,  and  smashed  the  show 
cases  at  the  north  end  of  the  store." 

He  further  says :  "  We  waited  around  there  a  few  min- 
utes and  a  big  rock,  as  big  as  my  fist,  came  down  to  the 
desk  and  I  told  the  boys  I  guessed  we  had  better  get  out  of 
there,  and  we  started  out.  *  *  *  From  the  fa<5ts  that  I 
knew  and  they  knew,  we  discussed  the  matter  over,  whether 
we  had  better  get  out  of  there.  We  were  afraid  if  we  made 
a  stand  there  we  would  be  burned  out,  and  the  Pinkerton 
case,  the  manner  they  ill-treated  Pinkerton,  we  knew  that, 
and  they  had  used  some  of  our  officers  pretty  hard,  and  we 
made  up  our  minds  that  the  best  thing  for  us  to  do  was 
to  go  out  of  there,  and  we  were  afraid.  We  discussed  the 
matter  whether  we  would  have  any  protection  from  the  out- 
side and  we  were  afraid  of  it;  we  didn't  believe  there  would  be 
any,  so  we  left."  Immediately  after  Blackley  and  his  assist- 
ants left  the  building,  the  mob  gained  entrance  into  the  store 
and  the  looting  commenced.  There  is  substantially  no  dis- 
agreement between  the  witness  for  appellant  and  appellee 
as  to  what  took  place  after  the  crowd  gained  access  to  the 
goods  in  the  store.  The  city  marshal.  Hicks,  says  that  after 
the  windows  and  door  were  mashed  in,  the  men  composing 
the  mob  went  in  and  helped  themselves;  he  says  "  the  store 
was  chock  full  of  people,  tramping  over  everything,  som^ 
down  in  the  cellar,  and  some  all  over."  Peter  Lauer,  one  of 
the.  aldermen  of  the  city  sworn  for  appellee,  tells  of  the 
looting,  and  says  the  mob  were  carrying  goods  in  every 
direction;  that  there  were  two  or  three  hundred  men  and 
women;  that  the  mob  were  plundering,  carrying  things 
away  from  the  store  from  nine  o'clock  until  a  little  after 
ten  o'clock — abeut  an  hour;  that  he  was  there  until  half 
past  eleven,  when  everything  was  quiet. 

Leopold  Frank,  clothing  merchant  of  Spring  Valley,  a 
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witness  for  appellant,  testified  that  there  were  five  or  six 
hundred  people  in  the  crowd  carrying  away  goods  in  all 
directions;  that  from  two  hundred  to  three  hundred  of 
the  rioters  passed  in  and  out  of  the  store  in  half  an  hour. 

Mr.  K.  Robinson,  postmaster  of  Spring  Valley,  at  that 
time  sworn  for  appellant,  testified  that  there  were  two 
hundred  people;  from  twenty-five  to  fifty  rushing  in  and  out 
of  the  store  and  carrying  away  goods. 

In  fact  all  the  witnesses  tell  substantially  the  same  story 
as  to  the  looting  of  the  stoi'e  and  the  manner  in  which  the 
mob  broke  in.  It  would  serve  no  useful  purpose  to  go  into 
a  more  extended  or  detailed  statement  of  the  evidence,  suffi- 
cient having  been  already  stated  to  show  the  nature  of  the 
riot,  and  the  destruction  of  property,  out  of  which  this  suit 
had  its  origin,  and  concerning  which  there  is  no  dispute. 
We  think,  however,  the  evidence  established  the  following 
facts:  That  on  the  night  of  July  6,  1894,  a  riotous  mob, 
composed  of  more  than  twelve  persons,  while  assembled 
together  for  an  unlawful  pur|K)se,  broke  open  appellant's 
store  building,  in  the  city  of  Spring  Valley,  and  destroyed 
and  took  away  property  belonging  to  apj^ellant  valued  at 
from  $7,000  to  $9,000,  and  did  damage  to  the  real  estate  of 
some  $185.  These  facts,  being  undisputed,  make  a  prima 
facie  case  for  appellant,  under  Sec.  1  of  the  act  above  quoted, 
provided  the  proper  notice  of  claim  was  given  under  Sec.  6 
of  said  act;  and  provided  also,  that  such  destruction  or  in- 
jury of  property  was  not  occasioned  or  in  any  way  aided, 
sanctioned  or  permitted  by  the  carelessness,  or  neglect,  or 
Avrongful  act  of  appellant  or  its  servants,  and  provided  fur- 
ther that  appellant  used  all  reasonable  diligence  to  prevent 
such  damage. 

By  the  stipulation  of  the  parties  made  in  open  court,  it 
was  agreed  that  on  July  6, 1894,  Thomas  B.  Jack  was  mayor 
of  said  city  .of  Spring  Vallej^;  that  John  L.  Murphy  was  city 
attorney,  and  Charles  J.  Fay  was  city  clerk  of  said  city. 
And  the  evidence  shows  that  notice  of  appellant's  claim 
against  the  city  was  served  on  each  one  of  the  above  named 
officials  of  the  city,  within  thirty  days  from  the  date  of  the 
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loss  or  damage  to  appellant's  property;  which  notice,  as  the 
same  appears  in  the  record,  seems  to  have  been  in  compli- 
ance with  section  six  of  the  aforesaid  act.  In  fact,  no  point 
is  made  by  appellee  as  to  the  sufficiency  of  the  notice.  The 
principal  point  made  by  counsel  for  appellee  in  support  of 
the  verdict  is,  that  the  destruction  of  property  and  the  injury 
complained  of,  was  the  result  of  appellant's  own  negligence 
or  wrongful  conduct,  in  various  ways  not  very  definitely 
pointed  out,  whereby  the  striking  miners  were  provoked  to 
ill  feeling  against  the  appellant  company;  and  also,  that  when 
the  attack  on  the  store  was  made,  it  failed  to  properly  defend 
against  the  mob.  It  is  insisted  that  all  these  matters  were 
before  the  jury,  and  that  the  question  was  one  of  fact  for  its 
determination,  whether  the  injury  and  destruction  were 
caused  by  the  negligence  or  wrongful  acts  of  appellant,  as 
well  as  the  further  question,  whether  appellant  used  all  rea- 
sonable diligence  to  save  its  property.  It  is  true  these  ques- 
tions were  for  the  jury,  but  even  a  jury  must  find  reasonably, 
upon  the  evidence  adduced  before  them,  or  their  verdict  will 
be  set  aside  in  order  that  justice  may  be  done.  If  the  same 
arguments  were  made  to  the  jury  that  are  pressed  upon  us 
in  this  court,  there  is  little  wonder  the  verdict  was  against 
appellant.  One  of  the  counsel  in  his  argument  for  appellee, 
uses  the  following  language : 

"It  is  a  well  known  fact  in  the  industrial  history  of  this 
country,  that  the  managers  of  coal  mines  have  been  in  the 
habit  of  employing  the  ignorant  and  lawless  offscourings  of 
Europe,  for  the  purpose  of  keeping  down  the  wages  of  the 
law-abiding  and  more  intelligent  miners.  These  offscourings 
are  numbered  and  tagged  by  their  masters  like  beasts,  )3ind 
they  are  little,  if  any,  above  the  quadrupeds  in  intelligence 
and  below  the  latter  in  docility.  *  *  *  They  are  utterly 
foreign  to  our  body  politic,  and  they  create  disorder  and 
disturbance,  both  industrial  and  governmental,  wherever 
they  go.  Like  the  locust,  the  grasshopper  and  pestilence, 
they  scourge  every  community  upon  which  they  descend. 
Bureau  county,  prior  to  the  organization  of  this  coal  com- 
pany and   its  bringing  such    oflFscourings  into  a  portion 
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thereof,  was  a  notably  peaceable  and  law-abiding  commu- 
nity. Since  tlien  the  county  has  become  noted  for  its  dis- 
orders and  riots,  all  due  to  the  lawless  employes  of  the  appel- 
lant and  other  like  companies  and  the  management  of  such 
companies  themselves."  All  of  w^hich  might  perhaps  be  a 
proper  argument  if  addressed  to  Congress  for  the  purpose  of 
inducing  it  to  place  a  restriction  upon  emigration,  but  so  far 
as  this  case  is  concerned,  we  fail  to  appreciate  its  force. 
True,  it  appears  that  the  mob  which  did  the  damage  was 
mainly  composed  of  foreigners,  many  of  whom  had  been  in 
appellant's  employ,  but  so  far  as  the  evidence  shows,  they 
were  lawfully  in  the  United  States  and  in  Bureau  county; 
being  here,  they  must  live,  and  it  has  never  yet  been  the 
policy  of  our  laws,  or  of  our  people,  to  refuse  employment 
to  those  willing  to  earn  their  bread,  whether  they  were  "to 
the  manner  born,"  or  what  counsel  chooses  to  call  "the  off- 
scourings of  Europe."  Thus  far  we  have  invited  all  the 
world  to  come  to  our  shores,  and  it  has  been  for  many  years 
the  proud  boast  of  the  American  people  that  the  down- 
trodden and  oppressed  of  all  lands  could  come  here  and 
under  our  flag  find  freedom  and  peace.  Whether  a  con- 
tinuance of  our  past  immigration  policy  is  Avise  or  not  is 
for  the  legislative  branch  of  the  Xational  Government  to 
decide,  and  one  with  which  we  have  nothing  to  do,  so  far 
as  this  case  is  concerned.  But  counsel  say  again:  "We 
contend  that  a  coal  company  or  other  employers  that  induces 
such  lawless  offscourings  to  come  into  or  stay  in  a  commu- 
nity, by  giving  them  employment  therein,  can  not  recover 
from  the  innocent  tax-payers  of  that  community  com])en- 
sati'on  for  damages  done  to  the  property  of  such  employers 
by  such  employes.  *  *  *  It  is  apparent  from  the  evi- 
dence in  this  case  that  the  men  who  looted  the  store  of  ap- 
pellant were  such  foreign  offscourings,  and  that  the  appellant, 
by  employing  them  and  thus  bringing  or  keeping  them  in 
the  city,  was  the  author  and  aider  of  its  own  despoliation." 
If  there  is  a  word  of  evidence  in  the  record  showing  that 
these  foreigners  in  the  employ  of  a))pellant  had,  prior  to 
the  time  of  this  strike,  proven  themselves  lawless  or  danger- 
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ous  elements  in  the  community  of  Spring  Valley,  or  else- 
where, it  has  escaped  our  attention.     In  the  employ  of  ap- 
pellant, as  testified  to  by  Dalzell,  the  manager  of  the  coal 
company,  there  were  probably  twelve  or  fourteen  hundred 
miners  of   almost  every  nationality,  viz. :     Irish,  Scotch, 
Welsh,    English,     German,    French,     Belgians,     Italians, 
Polanders,  and  Lithuanians.     How  many  of  each  does  not 
appear  from   the  evidence,   but   the  witness  says  in  his 
opinion  a  majority  of  them  did  not  originally  speak  the 
Entrlish  lano^ua«:e.     There  is  no  evidence  in  the  record  as  to 
the  peculiar  or  distinctive  traits  of  character  of  the  men  of 
these  different  nationalities,  as,  indeed,  we  could  hardly  ex- 
pect there  would  be.     We  can  not  take  judicial  notice  that 
an}'  one  or  more  of  these  various  races  of  men  are  offscour- 
ings, and  counsel  does  not  even  designate  those   which,  in 
his  opinion,  come  under  that  appellation;  so  that,  even  if  the 
argument  had  any  fair  application  to  the  facts  of  this  case, 
under  section  three  of  the  act  under  consideration,  we  do 
not  see  what  the  jury  had  to  act  upon  from  which  they 
could  impute  negligence  to  appellant  because  of  its  having 
had  these  different  foreigners  in  its  employment.     We  are 
unable  to  perceive  how  the  mere  fact,  standing  alone,  that 
appellant  had  in  its  employment  a  large  number  of  men, 
mostly  of  foreign  birth,  placed  it  outside  the  pale  of  the 
law's  protection.     And  yet,  from  this  circumstance  alone  we 
are  asked  to  sustain  the  finding  of  the  jury,  that  appellant 
brought  this  trouble  and  riot  upon  itself,  by  its  own  wrong- 
ful act.     For  this,  as  we  understand  the  argument  of  counsel 
is  what  the  jury  founded  their  verdict  upon. 

Again  counsel  says  in  his  argument :  "  From  the  evi- 
dence in  this  case,  the  English  speaking  miners  employed 
by  the  coal  company — the  Irish,  Scotch,  English,  Welsh  and 
American — took  no  part  in  looting  the  appellant's  store. 
Had  the  coal  company  employed  only  such  kind  of  labor 
there  would  have  been  no  looting.  It  chose  to  employ 
vicious  and  lawless  offscourings,  and  why  should  it  not  bear 
the  consequences  of  its  conduct  ? " 

No  doubt  this  kind  of  argument  had  its  effect  upon  an 
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English  speaking  jury,  and  resulted  in  procuring  the  verdict 
which  was  returned;  but,  it  can  not,  and  ought  not,  to  have 
any  weight  with  this  court.  Under  the  law,  as  we  have  seen, 
appellant  had  the  right  to  employ  any  of  these  foreigners 
who  were  lawfully  in  Bureau  county,  and  applied  to  it  for 
work.  To  operate  the  coal  mines  of  this  country  requires  a 
vast  number  of  men,  and,  no  doubt,  coal  companies,  like 
other  employers,  obtain  them  as  cheaply  as  they  can,  so  as 
to  make  a  profit  on  their  labor.  There  is  no  law,  however, 
which  prescribes  the  qualifications  of  a  coal  miner  as  to  edu- 
cation, intelligence  or  moral  character,  lie  need  not,  neces- 
sarily, be  like  a  juror  in  this  State,  "  free  from  all  legal 
exceptions,  of  fair  character,  of  approved  integrity,  of  sound 
judgment,  well  informed,  and  who  understands  the  English 
language."  If  mine  owners  must,  at  their  peril,  employ 
only  those  who  can  come  up  to  this  standard,  or  even  those 
only  who  were  born  in  English  speaking  countries,  the 
probabilities  are,  there  would  soon  be  a  coal  famine  of  large 
extent  prevailing  throughout  the  United  States.  Much 
might  be  said  as  to  what  this  country  would  have  been 
to-day,  and  how  its  great  works  and  improvements  would 
have  been  accomplished,  without  the  introduction  of  foreign 
labor,  much  of  which  may  not  have  been  of  the  highest 
order  of  intelligence  or  morality,  but  we  forbear.  We  can 
not,  however,  give  our  assent  to  the  proposition  that  it  is 
negligence  per  ae  for  coal  mine  operators  to  employ  non- 
English  speaking  foreigners  to  work  in  their  mines,  nor  that 
by  doing  so,  they  forfeit  their  right  to  protection  under  the 
law. 

Appellee  makes  the  further  point  that  the  agents  and 
servants  of  appellant  did  not  use  al)  reasonable  diligence  to 
prevent  the  looting.  We  have  already  referred  to  sufficient 
of  the  evidence  to  show  what  the  situation  was,  at  the  time 
the  attack  was  made  upon  the  store.  Although  the  mayor 
had  promised  protection,  and  said  he  had  plenty  of  good 
men  to  furnish  it,  the  evidence  fails  to  show  that,  beyond 
the  unsupported  eflforts  of  the  city  marshal,  there  was  any 
endeavor  on  the  part  of  the  city  authorities,  to  assist  in  the 
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preservation  of  appellant's  property.  It  is  true  there  were 
three  or  four  of  the  appellant's  employes  in"  the  store,  armed 
with  guns,  when  the  attack  was  made,  and  that,  without 
firing  a  shot,  they  beat  a  retreat  after  the  doors  and  win- 
dows were  smashed  in,  and  there  was,  therefore,  nothing  to 
prevent  the  entry  of  the  mob.  The  contention  seems  to  be, 
that  it  was  the  duty  of  these  three  or  four  men  to  resist  a 
violent  mob  of  five  or  six  hundred,  and,  at  the  risk  of  their 
own  lives,  protect  the  company's  property.  Had  they  fired 
into  the  mob  there  would,  no  doubt,  hav^  been  some  of  the 
rioters  killed,  and,  in  all  probability,  the  lives  of  those  who 
did  the  shooting  would  not  have  been  worth  a  minute's 
purchase.  The  argument  of  counsel,  in  the  face  of  the  evi- 
dence, has  failed  to  convince  us  that  negligence  should  be 
imputed  to  appellant,  because  its  emploA^es  did  not  take 
human  life  in  an  attempt  to  save  the  company's  property 
from  destruction.  Did  those  employes  at  the  time  act  as 
ordinarily  careful  and  prudent  men  would  have  been  ex- 
pected to  act  under  like  circumstances  i  If  they  did,  then 
there  was  no  want  of  ordinary  care,  and,  so  far  as  that  is 
concerned,  it  can  not  be  said  appellant  failed  to  use  all  rea- 
sonable diligence  to  prevent  such  damage. 

But  it  is  argued  that  appellant  knew  from  the  rumors 
afloat  that  there  was  danger  its  store  would  be  looted, 
and  failed  to  make  proper  provision  for  its  protection. 
What  was  its  duty  under  the  circumstances  ?  The  mayor, 
the  chief  ofiicer  of  the  city,  and  the  head  of  the  police  force 
was  notified  of  the  danger  and  promised  protection.  "Was 
it  the  duty  of  appellant  to  provide  a  police  force  of  its  own, 
to  assemble  a  regiment  of  men  under  arms  at  its  own  ex- 
pense, to  obtain  that  protection  which  it  was  incumbent 
upon  the  city  authorities  to  furnish,  and  which  it  had  the 
power  to  do?  We  think  not.  The  employment  of  armed 
men  by  private  persons  or  corporations,  for  the  protection 
of  their  own  property,  has  been  everywhere  condemned 
in  this  and  other  States,  and  under  the  law  of  Illinois,  it  is 
at  least  doubtful  whether  any  such  right  exists.  The  law 
has  wisely  vested  in  the  civil  authorities  the  right,  and  given 
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them  the  power,  to  protect  persons  and  property  from  law- 
less invasion  and  overpowering  force,  and  if  the  civil  au- 
thorities have  not  the  means  to  suppress  riots  and  unlawful 
mobs,  they  have  the  right,  and  it  is  their  duty,  to  call  upon 
the  militia  of  the  State,  through  the  governor,  for  such  as- 
sistance as  may  be  necessary.  It  is  because  the  citizen  has 
the  right  to  be  protected  in  his  personal  property  that  he  is 
bound  to  contribute  by  way  of  taxes  his  proportion  of  the 
costs  of  government,  whether  State  or  municipal,  and  we 
are  unwilling  to  give  our  assent  to  the  proposition  that  he 
must  resort  to  force  and  violence  at  his  own  expense  to 
obtain  that  protection  to  which  he  is  entitled  under  the 
law.  We  fail  to  see  from  the  evidence  wherein  the  appel- 
lant was  bound  to  do  more  for  the  protection  of  its  prop- 
erty than  it  did  do.  It  was  to  meet  just  such  cases,  we 
apprehend,  that  this  law  was  adopted.  Here  was  a  violent 
attack  upon,  and  destruction  of  appellant's  property, 
scarcely  a  hand  being  raised  by  the  city  authorities  to  pre- 
vent it.  We  think  the  verdict  of  the  jury  was  clearly 
against  the  weight  of  the  evidence,  and  how  they  could 
have  come  to  the  conclusion  they  did  under  the  law  as 
given  to  them  by  the  court  we  can  not  see,  unless  it  was 
the  result  of  passion  and  prejudice  produced  in  their 
minds  by  such  arguments  as  those  pressed  upon  us,  which 
w^e  think  unsound  and  untenable.  For  the  reason  that  the 
verdict  is  against  the  evidence,  we  think  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  Inasmuch  as  the 
cause  will  be  tried  by  a  new  jury,  we  deem  it  proper  to  con- 
sider the  cross-errors  assigned  by  appellee  upon  the  action 
of  the  court  in  giving  instructions  numbered  one  and  four 
for  the  plaintiff  below,  and  refusing  defendant's  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth  and 
sixteenth  instructions. 

The  second  instruction  given  for  plaintiff  below  told  the 
jury  that  the  carr^'ing  away  of  the  personal  property  of 
the  plaintiff  by  the  mob  of  twelve  or  more  persons,  if  they 
believed  from  the  evidence  it  was  so  carried  away,  was 
within  the  meaning  of  the  law,  destroying  it.     We   think 
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there  was  no  error  in  giving  this  instruction.  The  act  of 
the  Wislature  under  which  this  suit  was  brous^ht  was  both 
a  remedial  and  penal  statute,  and  should  be  liberally  con- 
strued to  effectuate  the  legislative  will.  County  of  Alle- 
ghany V.  Gibson,  90  Penn.  St.  397. 

The  case  last  cited  is  an  interesting  and  instructive  one, 
and  well  worthy  of  consideration  in  connection  with  various 
of  the  points  made  by  appellee.  In  the  case  of  Solomon  v. 
City  of  Kingston,  24r  Ilun,  562,  it  was  held  that  property 
lost  by  plaintiff,  by  being  carried  away  by  the  mob  and 
rioters,  is  within  the  meaning  of  the  act,  destroyed.  We 
think  this  is  but  a  reasonable  construction  to  place  on  the 
act,  and  the  court  committed  no  error  in  so  instructing  the 
jury. 

Xo  specific  objection  is  pointed  out  as  to  plaintiff's  fourth 
instruction,  and  we  see  none.  It  correctly  stated  the  law 
of  the  case  to  the  jury  and  there  was  no  error  in  giving  it. 

The  tenth  instruction  asked  by  defendant  and  refused, 
Avould,  if  ^iven,  have  told  the  jury  that  if  the  mob  collected 
in  front  of  plaintiff's  store  with  the  intent  of  stealing  and 
carrying  away  some  of  the  goods  in  the  store,  then  under 
the  circumstances  the  agents  of  the  plaintiffs  then  in  the 
store  would  have  had  the  legal  right,  for  the  purpose  of 
preventing  the  looting  of  such  goods,  to  fire  at  such  persons 
so  entering  said  store,  with  the  fire  arms  then  possessed  by 
said  agents.  Suppose  this  instruction  contained  a  correct 
proposition  of  law  (about  which  we  do  not  deem  it  neces- 
sary to  express  an  opinion),  yet  there  was  no  error  in  refus- 
ing it.  The  effect  would  have  been  to  mislead  the  jury,- 
and  cause  them  to  think  if  such  agents  had  the  right  to  shoot, 
it  was  their  duty  to  do  so,  or  the  company  would  be  charge- 
able with  negligence  in  not  having  properly  defended 
against  the  mob.  As  we  have  said  above,  we  do  not  regard 
it  as  the  duty  of  appellant  to  have  taken  human  life  in  the 
defense  of  its  store.  A  man  may,  sometimes,  in  the  defense 
of  his  home,  or  his  castle,  be  justified  in  law,  in  the  taking 
of  human  life,  but  we  do  not  think  juries  ought  to  be  told 
that  it  may  be  legally  taken  in  the  defense  of  property 
under  circumstances  such  as  appear  in  this  case. 
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The  eleventh  refused  instruction  contained  the  proposi- 
tion that  property  stolen  was  not  property  destroyed  within 
the  meaning  of  the  law,  and  that  the  plaintiff  could  not  re- 
cover therefor.  As  we  have  alreadv  seen  this  is  not  the 
law  in  our  opinion,  and  the  refusal  of  the  instruction  was 
not  error. 

The  twelfth  and  thirteenth  refused  instructions  are  based 
upon  the  theory  that  it  was  beyond  the  corporate  power  of 
appellant  to  carry  on  a  mercantile  business  and  to  buy  and 
sell  dry  goods,  clothing  and  other  merchandise  not  necessary 
to  enable  the  plaintiff  to  transact  its  legitimate  business  of 
mining  and  selling  coal,  and  that  the  plaintiff  could  not  re- 
cover for  the  injury  to  or  looting  of  any  such  goods  and  fix- 
tures as  were  not  reasonably  necessary  to  enable  it  to  carry 
on  the  business  of  mining  and  selling  coal  and  other  prod- 
ucts mentioned  in  its  articles  of  incorporation.  In  other 
words,  the  contention  is,  that  if  the  plaintiff  was  carrying 
on  a  business  not  authorized  by  the  law  of  its  incorporation, 
then  the  mob  had  a  right  to  destroy  the  property  used  in 
conducting  such  business,  and  the  plaintiff,  under  the  law, 
had  no  remedy  therefor. 

We  think  this  proposition  is  neither  maintained  by  rea- 
son nor  the  adjudged  cases;  if  the  plaintiff  exceeded  its  cor- 
porate powers,  the  law  furnished  a  remedy,  but  it  did  not 
authorize  a  mob  to  destroy  its  property. 

The  case  of  Ely  v.  Supervisors  of  Niagara  County,  36  N. 
Y.  297,  was  an  action  under  a  statute  similar  to  the  one  now 
under  consideration,  to  recover  damages  for  the  destruction 
of  a  dwelling  house  by  a  mob.  The  county  in  the  court  be- 
low offered  to  prove  that  the  bouse  destroj'^ed  was  a  notori- 
ous bawdy  house,  kept  by  the  plaintiff  as  such;  that  it  was 
the  resort  of  prostitutes,  thieves  and  murderers;  that  prior 
to  its  destruction  a  policeman  of  the  town  was  found  mur- 
dered in  front  of  the  house,  and  that  he  was  so  murdered  bv 
some  one  who  made  the  house  a  resort,  and  during  a  drunken 
debauch  therein;  that  when  this  fact  became  known  the 
citizens  were  so  enraged  that  in  a  body  they  assembled  and 
destroyed  the  house.    The  court  below  rejected  the  offer,  and 
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this  ruling  was  affirmed  both  in  the  Supreme  Court  and  the 
Court  of  Appeals,  and  a  judgment  of  $4,500  for  the  destruc- 
tion of  the  building  was  affirmed,  all  the  judges  concurring. 
Cited  with  approval  in  County  of  Alleghany  v.  Gibson, 
supra.  It  was  also  held  in  the  New  York  case,  cited  above, 
that  the  wrongful  conduct  of  plaintiff  in  keeping  a  bawdy 
house  was  pot  such  carelessness  or  negligence  within  the 
meaning  of  the  act,  as  proximately  contributed  to  the  injury 
or  destruction  of  property. 

The  instructions  under  consideration  were  in  conflict  with 
the  doctrine  of  these  cases,  and  we  think  were  properly  re- 
fused. 

The  fourteenth  refused  instruction,  if  given,  would  have 
told  the  jury  that  if  the  plaintiff  carried  on  a  store,  such  as 
has  been  mentioned,  when  not  authorized  by  its  charter  so  to 
do,  "  and  that  by  carrying  on  such  business,  and  buying  and 
selling  such  goods,  theplaintiflf  aided  the  destruction,  injury 
or  larceny  of  such  goods,  then  the  plaintiff  can  not  recover 
damages  for  the  destruction,  injury  or  larceny  of  such 
goods." 

How  the  mere  carrying  on  of  such  a  store  by  the  com- 
pany, even  if  not  authorized  by  the  law  of  its  incorporation  so 
to  do,  could  have  aided  its  destruction  in  any  proper  sense  or 
meaning  of  the  statute  we  are  unable  to  perceive.  The  in- 
struction would  have  left  the  jury  at  liberty  to  give  a  con- 
struction to  the  statute,  and  what  was  meant  by  the  terms 
**  aided,  sanctioned  or  permitted,"  contained  in  the  third  sec- 
tion of  the  act,  which  its  f ramers  never  meant,  and  which 
would  do  violence  to  its  spirit  and  intent.  We  think  the 
court  properly  refused  the  instruction. 

The  fifteenth  and  sixteenth  refused  instructions  would 
have  told  the  jury,  if  given,  that  the  act  in  question  was 
unconstitutional  and  void,  and  the  court  properly  refused 
to  give  them. 

For  the  reasons  given  above  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Vol.  LXY  88 
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Langford  Green  v.  Dawson  Moss  and  Charles  Moss. 

1.  DuKESS— Notes  Given  Under ^  Void, — Where  criminal  process  is  re- 
sorted to  for  the  purpose  of  enforcing  the  settlement  of  a  claim,  with 
no  intention  of  enforcing  the  criminal  law,  a  note  given  to  avoid  a 
threatened  arrest  and  prosecution  under  it  is  voidable,  and  a  court  of 
equity  will  cancel  it. 

2.  'PB.i)CB3S^Abu9e  of, — ^Where  a  creditor  resorts  to  the  use  of  crim- 
inal process  for  the  purpose  of  coercing  the  father  of  a  debtor  into 
securing  the  debt  of  his  son  and  not  for  the  purpose  of  bringing  an 
offender  against  the  criminal  law  to  punishment,  it  is  an  abuse  of 
process. 

Bill  to  Cancel  a  Promissorj  Note. — Appeal  from  the  Circuit  Court 
of  Marshall  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1805.  Affirmed.  Opinion 
filed  June  1,  1896. 

E.  D.  EicHMOND  and  Winslow  Evans,  attorneys  for 
appellant. 

A  person  prosecuting  upon  a  charge  of  crime  may  receive 
private  satisfaction  for  his  private  injury  and  the  fact  that 
he  receives  this  while  the  prisoner  is  in  confinement  and 
forbears  further  prosecution,  does  not,  of  itself,  render  the 
transaction  illegal.  Taylor  v.  Cottrell,  16  111.  93;  Schomer 
V,  Far  well  et  al.,  56  111.  544. 

Barnes  &  Barnes,  attorneys  for  appellees. 

Where  there  is  an  arrest  for  an  improper  purpose  without 
just  cause,  or  an  arrest  for  a  just  cause  without  lawful 
authority,  or  for  a  just  cause  for  an  unlawful  purpose,  in 
either  of  these  events,  the  party  arrested,  if  he  is  thereby 
induced  to  enter  into  a  contract,  may  avoid  it  for  duress. 
Baker  v.  Morton,  12  Wall.  150. 

Notes  or  securities  procured  under  duress  of  criminal  pro- 
ceeding-oomraentJed  to  obtkin  civil  redress  are  voidable. 
Hickman  v.  Swarty,  50  Wis.  267;  Watkins  v.  Paird,  6  Mass. 
506. 

A  party  threatened  with  arrest  and  giving  a  note  to  avoid 
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it,  will  be  relieved;  he  is  not  bound  to  wait  until  the  arrest 
is  actually  made.  He  may  assume  that  the  officer  will 
execute  process  as  threatened.  6  Am.  &  £ng.  Ency.  of 
Law,  76. 

A  note  obtained  by  duress  or  abuse  of  criminal  process 
is  voidable  although  it  may  have  been  given  for  what  was 
actually  due.  Taylor  v.  Jacques,  106  Mass.  291;  Dunham 
V.  Griswold,  100  N.  Y.  224;  Hacket  v.  King,  6  Allen  58. 

Where  criminal  process  is  taken  out  for  the  purpose  of 
enforcing  a  settlement  of  a  claim  and  with  no  intention  of 
enforcing  the  criminal  law,  and  a  note  is  given  to  avoid  the 
threatened  prosecution,  it  is  invalid  and  the  court  will  cancel 
it.    Mayer  v.  Oldham,  32  111.  App.  233, 

Mb.  Justck  Harkkr  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  order- 
ing the  cancellation  of  a  promissory  note  for  $1,295,  exe- 
cuted by  appellees  to  appellant,  upon  the  ground  that  its 
execution  was  procured  by  duress. 

The  evidence  in  the  record  shows  that  Dawson  Moss,  a 
young  man  who  had  been  engaged  in  business  at  £delstein, 
in  Peoria  county,  but  who  had  failed,  was  indebted  to  ap- 
pellant in  the  sum  of  $1,295. 

After  repeated  unavailing  efforts  to  have  the  debt  secured, 
appellant,  on  the  26th  of  March,  1895,  made  complaint  be- 
fore a  justice  of  the  peace  charging  Dawson  with  the  crime 
of  arson  and  procured  the  issuance  of  a  warrant  against 
him.  Armed  with  that  process  and  in  company  with  a  con- 
stable appellant,  on  the  next  day,  went  to  the  farm  residence 
of  Charles  Moss,  the  father  of  Dawson,  and  with  whom 
Dawson  has  resided  since  his  failure,  and  procured  the  exe- 
cution of  the  note  in  question  with  Charles  Moss  as  security. 

A  review  of  the  entire  evidence  has  convinced  us  that 
appellees  did  not  voluntarily  execute  the  note,  but  did  so 
under  the  fear  of  threatened  arrest  and  prosecution  of  Daw- 
son Moss  for  the  crime  of  arson. 

Charles  Moss  up  to  that  time  had  refused  to  become  secu- 
rity for  his  son  for  the  debt.     On  that  occasion  another  con- 
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stable  armed  with  another  criminal  warrant,  sworn  oat  by 
another  creditor  of  Dawson  appeared  with  appellant  and 
the  constable  he  had  procured,  and  was  urging  the  execu- 
tion of  a  note  by  appellee  to  secure  the  debt  of  the  creditor 
he  represented.  It  was  represented  to  father  and  son  that 
unless  the  claim  was  secured  the  son  would  be  arrested  and 
taken  to  Peoria  county,  but  that  if  secured  there  would  be 
no  further  trouble  by  reason  of  the  original  ivarrants. 
Under  such  a  pressure  the  old  man  was  induced  to  sign  the 
note  with  his  son.  There  can  be  no  serious  question  that 
each  signed  the  note  under  the  belief  that  unless  they  did 
so  Dawson  would  be  arrested  and  imprisoned  on  the  warrant. 

Both  of  these  creditors  resorted  to  use  of  the  State's  crim- 
inal process,  not  for  the  purpose  of  bringing  an  offender 
against  the  criminal  laws  to  punishment,  but  to  coerce  the 
father  of  a  debtor  into  securing  the  debt  of  his  son. 

Where  criminal  process  is  resorted  to  for  the  purpose  of 
enforcing  the  settlement  of  a  claim,  and  with  no  intention 
of  enforcing  the  criminal  law,  and  a  note  is  given  to  avoid 
a  threatened  arrest  and  prosecution,  it  is  voidable  and  a 
court  of  equity  will  cancel  it.  Schommer  v.  Farwell  et  al., 
56  111.  542;  Bane  et  al.  v.  Detrick,  52  111.  19;  Mayer  v.  Old- 
ham, 32  111.  App.  233;  Bradley  v.  Irish,  42  111,  App.  86; 
Fay  V.  Oakley,  6  Wis.  56;  Michman  v.  Swartz,  50  Wis.  267; 
Taylor  v.  Jacques,  106  Mass.  291;  Tiedeman  on  Commercial 
Paper,  Sec.  387;  1  Daniel's  Negotiable  Instruments,  Sees. 
857,  858;  1  Story's  Equity  Jurisprudence,  Sec.  239.  Decree 
affirmed. 


J.  S.  Hulse  Hardware  Go.  v.  American  Express  Co. 

1.  Recovery—  Of  Money  Paid  Under  Misapprehension, — ^Moaey  paid 
under  a  misapprehension  of  facts  may  be  recovered  back. 

2.  Verdicts— Oi  Conflicting  Evidence, — A  verdict  rendered  upon 
conflicting  testimony  is  in  general  conclusive. 

Assumpsit,  for  money  paid  imder  misapprehension  of  facts.    Error  to 
the  Circuit  Ck>urt  of  Winnebago  County;  the  Hon.  Jambs  Shaw,  Judge, 
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presiding.    Heard  in  this  court  at  the  December  term,  1895.    Affirmed. 
Opinion  filed  June  1,  1896. 

L.  L.  MoBBisoN,  attorney  for  appellant. 
William  Lathbop,  attorney  for  appellee. 

Opinion  peb  Cdbiam. 

This  suit  was  brought  by  appellee  to  recover  $150,  which 
it  had  paid  to  appellant  in  September,  1893,  on  an  alleged 
claim  of  loss  of  a  bicycle  delivered  to  appellee  for  shipment. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  ap- 
pellee for  $150. 

There  is  but  one  mooted  question  involved,  and  that  is  one 
of  fact.  It  is  whether  appellant  did,  as  claimed,  deliver  to 
appellee,  on  or  about  November,  1892,  for  shipment,  the 
bicycle  in  question. 

A  large  number  of  witnesses  were  examined.  We  can 
not  in  this  opinion  do  more  than  recite  the  salient  facts 
which  we  have  gleaned  from  the  very  voluminous  record 
filed. 

Late  in  October,  1892,  W.  A.  Brolin  left  with  appellant 
at  Rockford,  a  Lozier  bicycle.  No.  311,  which  he  had  pur- 
chased from  appellant,  to  be  sent  to  Cleveland,  Ohio,  for 
repair.  Appellant  claims  to  have  delivered  the  machine  to 
appellee  on  November  1, 1892.  It  had  in  its  possession  two 
receipts  from  the  express  company,  one  dated  November  1st, 
for  a  wheel  to  be  shipped  to  the  Lozier  company,  and  an- 
other, dated  November  4th,  for  a  wheel  to  be  shipped  to  the 
same  company.  A  wheel  was  received  for  shipment  as 
above,  and  was  accounted  for;  and  appellee  contends  that 
the  two  receipts  covered  but  one  wheel,  and  that  the  reason 
that  two  receipts  were  executed  is,  that  after  the  wheel  was 
received,  on  November  1st,  it  was  returned  to  appellant  to  be 
crated,  and  that  when  it  came  back  to  the  express  office,  on 
November  4:th,  anew  receipt  was  given  for  it  without  taking 
up  the  old  one. 

We  have  reached  the  conclusion  that  appellee  is  correct 
in  this  contention,  and  that  the  Brolin  bicvcle  was  never  re- 
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ceived  by  it.  We  are  satisfiied  by  the  evidence  that  after 
appellant  had  taken  the  bicycle  from  Brolin,  it  was  sent  to 
the  Doubler  Kovelty  Works  at  Rockford,  for  repairs.  That  it 
remained  at  the  shops  of  the  Doubler  company  until  the  dis- 
solution of  that  company,  and  until  the  new  firm  of  Dough- 
erty &  Shaw  took  possession  of  the  shops,  March,  1893; 
that  it  was  sold  by  Shaw  to  one  Taylor,  in  June,  1893;  that 
Taylor  subsequently  sold  it  to  Welty,  and  that  it  was  discov- 
ered in  his  possession  in  February,  1894,  when  it  was  re- 
plevied. 

The  jury  evidently  took  the  same  view  of  the  facts  that 
we  have,  and  could  of  course  do  nothing  short  -of  finding 
for  appellee  in  the  amount  which  it  had  paid  under  the 
erroneous  impression  that  the  bicycle  was  lost  while  in  its 
possession  for  shipment. 

We  do  not  care  to  discuss  the  errors  claimed  in  the  in- 
structions. The  judgment  is  right  and  should  stand. 
Judgment  afiirmed. 


Isaac  Wantling  v.  Richard  Howarth. 

1.  PARTNERsrap — Mining  Rights  as  Assets  of  the  Firm, — ^Where 
two  persons  formed  a  partnership  to  mine  and  seH  coal  for  a  period  of 
twenty  years,  tlie  fact  that  one  of  the  partners  binds  himself  by  the 
article  of  copartnership  to  furnish  the  partnership  all  the  coal  it  can 
mine  during  the  continuance  of  the  firm  under  lands  belonging  to  him, 
does  not  create  a  leasehold  estate  in  such  lands,  nor  does  such  right  to 
mine  become  an  asset  of  the  firm  to  be  sold  upon  its  dissolution,  but  ceases 
to  exist  with  the  partnership. 

Bill  to  Settle  Paiiinership. — Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June  1, 
1896. 

Statement  of  the  Cask. 

On  August  21,  1882,  appellant  and  appellee  entered  into 
an  agreement  to  form  a  copartnership  in  the  mining  and 
vending  of  coal,  and  other  purposes. 
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Appellee  was  the  owner  in  fee  of  the  premises  mentioned 
in  the  written  agreement  executed,  and  he  and  appellant 
were  each  to  advance  and  pay  one-half  the  necessary  costs 
of  opening  up  the  mine  on  said  premises,  driving  the  entries, 
constructing  tramways,  buildings  and  other  appurtenances 
for  the  purpose  of  carrying  on  the  business  of  mining  and 
vending  coal,  each  party  to  furnish  one-half  of  all  the 
capital  necessary  to  commence  and  carry  on  said  business, 
and  each  to  have  one-half  the  net  profits,  and  stand  one- 
half  of  all  the  losses  thereof;  and  said  partnership  was  to 
continue  for  the  term  of  twenty  years,  that  is,  to  1902,  un- 
less sooner  dissolved  by  mutual  consent. 

All  the  necessary  buildings,  dumps,  bridges  and  tram- 
ways were  constructed,  e'ntries  were  driven  and  side  tracks 
put  in,  necessary  for  the  carrying  on  of  said  business,  at  the 
expense  of  appellant  and  appellee,  each  of  whom  paid  one- 
half  therefor. 

The  business  proved  profitable,  and  was  carried  on  and 
the  coal  mined  and  sold  by  said  partnership  up  to  about 
the  summer  of  1890,  the  total  profit  of  the  business  to 
that  time  being  $44,748.71«  of  which  appellant  retained 
$22,474.35  and  appellee  received  a  like  amount. 

There  was  also  paid  to  appellee,  as  royalty  under  the  pro- 
visions of  the  agreement,  $5,490.70. 

On  the  7th  of  August,  1890,  the  engine  house  and  other 
buildings  were  destroyed  by  fire.  They  were  not  rebuilt, 
and  nearly  two  years  thereafter,  the  mine  and  appliances 
for  operating  it  having  to  a  considerable  extent  gone  to 
decay  and  waste,  appellee  filed  a  bill  in  chancery,  setting  up 
that  while  he  and  Wantling  were  operating  the  mine  in 
December,  1888,  Wantling  established  a  rival  coal  mining 
business  within  a  short  distance  of  the  mine  in  question, 
thereby  neglecting  the  mine  in  which  appellee  was  inter- 
ested, and  that  since  the  fire  the  mine  and  the  property 
attached  to  it  was  suffering  from  decay.  He  prayed  for  a 
valuation  of  the  property  in  which  they  were  jointly  inter- 
ested, a  disposition  by  division  or  sale  and  dissolution  of  the 
partnership. 
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Wantling  answered,  averring  that  he  was  willing  to  re- 
bu  ild  and  carry  on  the  business  after  the  fire  but  that  IIow- 
arth  refused  so  to  do,  and  had  engaged  in  the  coal  bnsiness 
near  to  the  old  mine  with  another  partner.  He  admitted 
entering  into  another  coal  business  in  December,  1888,  but 
denied  that  he  thereby  neglected  the  business  which  he  and 
Howarth  were  carrying  on.  He  subsequently  filed  a  cross- 
bill, praying  for  a  dissolution  of  the  co-partnership  and 
claiming  there  was  a  leasehold  interest  in  the  premises  be- 
longing to  the  firm  which  should  be  sold.  To  the  cross-bill 
appellee  answered,  denying  that  there  was  a  leasehold  in- 
terest created  by  the  agreement. 

The  cause  was  referred  to  the  master  in  chancery  to  take 
and  report  proofs.  The  master  heard  the  evidence  and 
reported,  showing  the  operation  of  the  mine  under  the 
w^ritten  agreement  until  May,  1890;  that  Wantling,  about 
two  and  a  half  years  before  the  closing,  formed  a  partner- 
ship with  his  son  and  carried  on  a  rival  coal  mining  business 
near  the  old  mine;  that  in  December,  1889,  Howarth  began 
carrying  on  a  rival  business  in  the  neighborhood  under  the 
firm  name  of  Howarth  &  Taylor  Bros.;  that  in  consequence 
of  such  competition  and  the  failure  to  obtain  orders  for  coal 
the  mine  in  question  was  closed;  that  the  mine  was  then 
abandoned  and  a  portion  of  the  buildings  destroyed  by  fir^ 
that  the  only  property  remaining  to  the  partnership  of 
Wantling  &  Howarth  consisted  of  blacksmith  shop,  four 
tenement  houses,  a  power  house  and  a  barn,  etc.,  and  recom- 
mended the  relief  prayed  for  in  the  original  bill  and  dis- 
missal of  the  cross-bill.  • 

The  court  retained  both  bills,  found  the  facts  as  stated  in 
the  master's  report,  granted  the  prayer  of  both  bills  for  a 
dissolution  of  the  partnership,  refused  to  find  there  was  a 
leasehold  interest  belonging  to  the  firm  as  an  asset,  and 
ordered  a  sale  of  such  property  as  did  belong  to  the  firm,  the 
net  proceeds  to  be  divided  equally  between  the  parties. 

IsAJLo  0.  Edwards  and  Geobge  B.  Foster,  attorneys  for 
appellant. 
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J.  S.  Stevens  and  J.  A.  Cameron,  attorneys  for  appellee. 

Mb.  Justice  Harker  delivered  the  opinion  of  the 
Court. 

The  main  contention  of  appellant,  and  the  only  one  nec- 
essary to  discuss  in  this  opinion,  is  that  the  court  erred  in 
not  finding  that  the  contract  of  partnership  created  a  lease- 
hold interest  in  the  premises  described  for  the  period  of 
twenty  years  with  the  right  of  extension.  The  contention 
is  based  upon  that  provision  of  the  contract  which  required 
appellee  "to  furnish  said  firm  or  copartnership  all  the  coal 
underlying  said  lands,  which  they  can  mine  during  the  con- 
tinuance of  this  partnership.-'  His  position  is  that  the  right 
to  mine  the  coal  became  at  once  an  asset  of  the  firm,  which, 
on  dissolution,  should  be  sold  to  the  highest  bidder. 

While  it  is  true  twenty  years  was  fixed  as  the  time  for 
which  the  contract  should  exist  (which  could  by  agreement 
be  extended  twenty  years  longer),  its  existence  was  liable  to 
terminate  at  any  lime  by  mutual  consent.  After  a  dissolu- 
tion appellee  was  under  no  obligation  to  furnish  coal  from 
his  lands.  His  obligation  in  the  first  instance  was  to  fur- 
nish the  coal  lands  for  the  firm  of  Wantling  &  Howarth, 
and  when  such  firm  ceased  to  exist  the  right  to  mine  the 
coal  ceased. 

It  was  provided  also  that  mining  operations  should  con- 
tinue at  all  times  under  the  contract  so  long  as  it  continued 
profitable  to  both  parties.  By  the  action  of  the  parties  in 
becoming  interested  in  rival  plants  located  in  the  same 
neighborhood  the  operation  of  this  mine  became  unprofita- 
ble. It  ceased  to  run  several  months  before  the  fire,  because 
orders  for  coal  were  not  secured. 

What  is  the  attitude  of  the  parties  on  the  pleadings? 
Each  one  by  his  bill  prays  for  a  dissolution  of  the  partner- 
ship. A  desire  to  dissolve  could  hardly  be  more  strongly 
manifested  by  an  agreement  to  dissolve. 

When  we  bear  in  mind  that  the  only  concern  authorized 
by  the  contract  to  mine  the  coal  was  Wantling  &  How«rth, 
the  position  of  appellant,  in  asking  the  court  to  decree  the 
extinction  of  that  firm,  is  hardly  consistent  with  the  idea  of 
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a  freehold  interest  remaining  as  an  asset  after  such  extinc- 
tion. 

Under  a  reasonable  construction  of  the  contract,  the  facts 
attending  the  conduct  of  the  parties  before  this  suit  was 
commenced,  and  the  attitude  of  the  parties  on  the  pleadings* 
it  is  difficult  for  us  to  understand  how  the  decree  below 
could  have  been  otherwise.    Decree  affirmed. 


Cornelius  B.  Gold,  Beceiver,  v.  The  City  of  Peoria. 

1.  Municipal  Indebtedness— Jn  Excess  of  the  Constitutional  Limit, 
— A  debt  created  by  a  municipal  corporation  for  any  purpose,  to  an 
amount,  including  the  existing  indebtedness,  in  the  aggregate  exceeding 
five  per  centum  of  the  value  of  the  taxable  property  therein  as  shown 
by  the  previous  assessment  for  State  and  county  purposes,  is  void,  as 
being  prohibited  by  the  constitution. 

2.  Ordinances — Construction  of, — An  ordinance  which  provides  for 
the  furnishing  of  water  to  a  city  by  a  private  corporation,  at  an  anfiual 
rental,  payable  quarterly,  for  the  period  of  thirty  years,  must  be  con- 
strued as. amounting  to  a  contract  for  such  time  as  the  city  may  request 
water  to  be  furnished  at  an  annual  rental,  payable  as  specified,  and  that 
the  taking  of  water  is  optional  with  the  city. 

8.  Municipalities — Potocr  to  Create  Debts. — ^A  municipal  corpora- 
tion can  not  exceed  the  constitutional  limit  of  indebtedness  under  the 
pretext  of  providing  for  necessary  protection  of  health  and  property  and 
current  expenses.  It  can  not  override  the  constitutional  barrier,  under 
the  claim  of  meeting  current  expenses,  any  more  than  it  can  create  a 
debt  payable  in  the  future. 

4.  Sabie — Assumption  of  Debts  by  Private  Corporations. — ^The  as- 
sumption of  a  municipal  debt  by  a  water  company,  and  its  promise  to 
pay  the  same,  does  not  extinguish  the  debt  as  a  liability  against  the 
city.  That  can  be  accomplished  only  by  the  holders  of  the  debt  ac- 
cepting the  promise  of  the  water  company  to  pay,  and  agreeing  to  release 
the  municipality. 

Assam psit,  for  money  due.  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June  1, 
1896. 

Stevens,  ITorton  &  Abbott,  attorneys  for  appellant,  con- 
tended that  the  contract  is  valid  if  within  the  limit  of  the 
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power  of  the  city  to  become  indebted  at  the  time  it  was 
entered  into  (Culbertson  v.  City  of  Fulton,  127  111.  35),  or 
within  the  limit  at  the  time  the  water  was  used.  E.  St.  L. 
V.  E.  St.  L.  G.  L.  &  C.  Co.,  98  111.  415. 

The.  burden  of  proving  the  illegality  of  the  contract  was 
upon  the  city.  Barnard  &  Co.  v.  Knox  County,  37  Fed, 
563;  Linn  v.  Chambersburg  (Pa.),  28  Atl.  Rep.  842. 

W.  T.  Ibwin,  City  Attorney,  and  Winslow  Evans,  at- 
torneys for  appellee. 

By  the  constitution  it  is  provided, "  No  county,  city,  town- 
ship, school  district  or  other  municipal  corporation  shall  be 
allowed  to  become  indebted  in  any  manner  or  for  any  pur- 
pose, to  an  amount,  including  existing  indebtedness,  in  the 
aggregate  exceeding  five  per  centum  on  the  value  of  the  tax- 
able property  therein,  to  be  ascertained  b}"^  the  last  assessment 
for  State  and  county  taxes  previous  to  the  incurring  of  such 
indebtedness."    Constitution  of  1870,  article  9,  section  12. 

The  inhibition  is  against  becoming  indebted,  that  is,  vol- 
untarily incurring  a  legal  liability  to  pay,  in  any  manner  or 
for  any  purpose,  when  a  given  amount  of  indebtedness  has 
previously  been  incurred.  A  debt  payable  in  the  future  is 
obviously  no  less  a  debt  than  if  payable  presently;  and  a 
debt,  payable  upon  a  contingency,  as,  upon  the  happening  of 
some  event  such  as  the  rendering  of  a  service  or  the  delivery 
of  property,  is  some  kind  of  a  debt  and  therefore  within 
the  prohibition.  Prince  v.  City  of  Quincy,  128  111.  457;  City 
of  Springfield  v.  Edwards,  84  111.  632. 

No  matter  how  urgent,  how  useful,  how  unanimous  the 
wish,  there  stands  the  existing  indebtedness  to  a  given 
amount  in  relation  to  the  sources  of  payment  as  an  impas- 
sable obstacle  to  the  creation  of  any  further  debt  in  any 
manner  or  for  any  purpose  whatever.  Litchfield  v.  Ballou, 
114  U.  S.  190. 

Mb.  Justice    Habkeb   delivebed    the  opinion   of   the 

COUBT. 

This  was  an  action  of  assumpsit  by  appellant,  to  recover 
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for  water  furnished  the  city  of  Peoria  for  fire  protection 
and  other  public  uses,  for  the  quarter  beginning  January  1, 
1895,  and  ending  March  31,  1895,  and  the  balance  due  of  the 
preceding  quarter.     The  amount  claimed  was   §13,527.56. 

The  declaration  contained  the  common  counts  only.  The 
city  set  up  two  grounds  on  defense. 

1st.  Non-compliance  with  the  conditions  and  stipula- 
tions of  the  contract  which  had  been  entered  into  between 
the  water  company  and  the  city,  and  under  which  the  water 
was  furnished. 

2d.  That  at  the  time  of  contracting  the  alleged  indebt- 
edness, the  indebtedness  of  the  city  already  exceeded  five  per 
cent  of  the  assessed  valuation  of  the  taxable  property  located 
in  the  city. 

The  last  named  is  the  principal  defense,  and  as  it  is,  under 
our  view  of  the  case,  entirely  decisive,  we  shall  not  in  this 
opinion  consider  the  first  named. 

Upon  a  trial  without  a  jury  the  court  found  for  the  city. 

In  1889,  the  city  of  Peoria  owned  and  operated  a  system  of 
water  works  which  were  insufficient  for  the  wants  of  the 
city,  and  unsatisfactory  to  its  people.  The  indebtedness  of 
the  city  was  such  that  it  could  not  reconstruct  the  plant  or 
increase  its  capacity.  Accordingly  an  ordinance  was  passed 
whereby  the  water  works  were  sold  to  Moflfett,  Hodgkins  & 
Clark,  of  Watertown,  N.  Y.,  and  a  franchise  granted  to 
them  to  reconstruct  and  extend  the  works  and  operate  them 
for  a  period  of  thirty  years.  The  ordinance  is  a  very 
lengthy  one  and  contains  many  provisions  and  conditions 
regulating  the  mode  of  reconstruction,  the  increasing 
of  the  plant's  capacity,  the  new  source  of  supply,  the  as- 
sumption of  the  bonded  indebtedness  issued  to  construct 
the  old  plant,  the  use  of  water  by  the  citizens  and  the  rates 
to  be  charged  them  as  rental. 

As  we  sltxU  concern  ourselves  only  with  the  defense  that 
the  citv  was  indebted  to  the  extent  of  the  constitutional 
limit  when  the  contract  was  entered  into,  it  is  unnecessary 
to  speak  of  any  other  provisions  of  the  ordinance  than  those 
which  bear  directly  upon  the  defense. 
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There  were  outstanding  at  the  time  $-^150,000  in  interest- 
bearing  bonds  issued  by  the  city  in  the  construction  of  the 
old  works,  and  which  would  fall  due  by  installments,  the 
last  as  late  as  June  1,  1908.  In  consideration  of  the  con- 
veyance of  the  old  plant  to  them,  Moffett,  Hodgkins  & 
Clark  assumed  the  payment  of  those  bonds  and  a  bond  was 
executed  in  the  sum  of  $200,000  to  secure  the  performance 
of  that  part  of  their  contract. 

It  was  also  provided  by  the  ordinance  that  in  considera- 
tion of  the  property  and  the  franchise  granted,  the  firm 
should,  during  the  continuance  of  the  contract,  upon  the 
request  of  the  city  furnish  water  for  fire  protection  and  for 
other  public  uses  for  the  sum  of  $41,600  per  annum,  payable 
in  four  equal  quarterly  installments,  and  to  receive  in  pay- 
ment of  said  $41,600,  such  interest  coupons  upon  the  old 
water  works  bonds  as  the  city  should  thereafter  pay. 

The  plant  was  reconstructed  as  contemplated  by  the  ordi- 
nance; the  Peoria  Water  Company  was  organized  and  by 
assignment  took  all  the  rights,  privileges  and  franchises  of 
Moifett,  Hodgkins  &  Clark  and  accepted  them  subject  to 
all  the  conditions  imposed  by  the  ordinance.  The  water 
company  has  continued  to  operate  the  plant,  has  furnished 
water  to  the  city  at  the  stipulated  rental,  and  the  rental  has 
been  paid  without  question  up  to  the  time  when  the  claim 
sued  for  fell  due.  There  is  now  no  question  as  to  the  fur- 
nishing of  the  water  for  the  period  covered  by  the  claim. 

It  was  stipulated  upon  the  trial  that  the  bonded  indebt- 
edness of  the  city  on  December  31,  1888,  was  as  follows : 

Water  works  bonds. \  $450,000 

Other  bonded  indebtedness 2 19,500 

Making  a  total  of $669,500 

It  was  further  stipulated  that  the  Peoria  Water  Company 
at  the  time  of  the  commencement  of  this  suit  had  paid 
$155,000  of  the  old  bonds  under  the  requirement  contained 
in  the  ordinance  and  that  the  remaining  $295,000  are  out- 
standing and  unpaid. 
It  was  also  stipulated  that  the  indebtedness  of  the  city, 
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aside  from  the  outstanding  water  bonds  amounting  to 
$295,000  was  at  the  time  of  the  commencement  of  the 
quarter  covered  by  the  claims  now  in  suit  $219,500.  This 
made  a  total  outstanding  indebtedness  against  the  city  of 
$514,500,  if  the  unpaid  water  bonds  are  to  be  regarded  as  a 
debt  of  the  city. 

For  the  purpose  of  showing  the  assessed  valuation  of  the 
taxable  property  in  the  city  for  the  year  1888,  that  being 
the  last  assessment  prior  to  the  passage  of  the  ordinance 
above  mentioned,  the  city,  over  the  objection  of  appellant, 
introduced  a  certified  copy  of  what  purports  to  be  a  sum- 
mary of  the  assessment  and  taxes  on  property  in  the  town- 
ship of  Peoria  for  that  year,  and  also  a  copy  of  the  rates 
of  tax,  from  which  an  estimate  was  made,  showing  that  the 
equalized  value  of  all  taxable  property  in  the  city  for  that 
year  was  $5,757,922.06. 

It  was  stipulated  that  the  assessed  valuation  of  the  tax- 
able property  in  the  city,  as  equalized  by  the  State  Board 
of  Equalization  for  the  year  1894,  was  $7,242,170. 

It  is  urged  that  the  evidence  by  which  the  assessed  valu- 
ation of  the  taxable  property  for  1888  was  shown,  was  in- 
competent, because  not  the  best  evidence.  We  do  not 
regard  the  objection  as  of  much  importance,  for  the  reason 
that  the  assessed  valuation  for  1894,  and  the  citv^s  outstand- 
ing  indebtedness  at  that  time  must  govern  us  in  the  appli- 
cation of  the  inhibiting  constitutional  provision  invoked  as 
a  defense.  We  are  led  to  this  by  the  construction  which 
we  place  upon  that  part  of  the  ordinance  which  provides 
for  the  furnishing  of  water  to  the  city  at  an  annual  rental 
of  $41,600.  Were  we  to  give  it  that  construction  which 
would  make  the  contract  to  receive  water  a  continuous  one 
from  the  completion  of  the  plant  to  the  end  of  the  thirty 
years,  then  undoubtedly  the  indebtedness  of  the  city  and 
the  assessed  valuation  of  the  prop^ty  in  1888  would  govern. 
We  do  not  place  upon  it  such  a  construction,  however,  but 
hold  that  the  provision  amounts  toa  contract  for  such  time  as 
the  city  may  request  water  to  be  furnished  at  the  rate  speci- 
fied.   The  language  employed  is:    ^'  In  consideration  of  the 


Second  District — December  Term,  1895.  607 

Qold  T.  City  of  Peoria. 

property,  privileges  and  franchises  by  this  contract  granted 
and  convej'^ed  to  the  grantees,  they  hereby  agree  and  bind 
themselves  during  the  continuance  of  this  contract,  upon 
the  request  of  the  said  city  of  Peoria,  to  furnish  water  for 
fire  protection  and  for  other  public  uses,  as  herein  provided, 
for  the  sum  of  $41,600  per  annum."  It  also  provided,  in 
another  part  of  the  ordinance,  that  under  no  circumstances 
should  the  grantees  refuse  to  furnish  water  when  requested 
by  the  city. 

We  think  a  fair. construction  requires  us  to  hold  that  the 
city  did  not  obligate  itself  to  take  water  continuously,  but 
was  left  the  option  of  deciding  for  what  years  it  would  take 
it,  and  that  when  it  elected  to  take  it,  did  so  for  a  year  only, 
at  a  rental  of  $41,600,  payable  quarterly.  We  are  led  to 
believe,  from  a  consideration  of  the  entire  ordinance,  the 
circumstances  which  prompted  its  passage,  and  the  existing 
indebtedness  of  the  city  in  1889,  that  the  ordinance  was  so 
framed  as  to  make  the  taking  of  the  water  optional  with 
the  city. 

The  constitutional  provision  invoked  as  a  defense,  reads : 
"  No  county,  city,  township,  school  district,  or  other  munic- 
ipal corporation,  shall  be  allowed  to  become  indebted  in 
any  manner,  or  for  any  purpose,  to  an  amount,  including 
existing  indebtedness,  in  the  aggregate  exceeding  five  per 
centum  on  the  value  of  the  taxable  property  therein,  to  be 
ascertained  b}^  the  last  assessment  for  State  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness." 

The  assessed  valuation  of  all  taxable  property  in  the  city 
of  Peoria  for  the  year  1894,  being  the  last  assessment  be- 
fore the  alleged  rental  indebtedness  was  contracted,  was 
$7,242,170.  Five  per  cent  of  that  sum  is  $362,108.50,  and 
the  limit  to  which  the  city  could  contract  indebtedness. 
The  existing  indebtedness  at  the  time  was  $514,500  far  in 
excess  of  the  limit.  The  city  w^as  powerless  to  contract  for 
an  additional  indebtedness  of  $41,600. 

It  matters  not  that  it  was  providing  for  a  necessary  pro- 
tection to  health  and  property  and  a  current  expense.  The 
citv  could  not  override  the  constitutional  barrier  under  the 
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claim  of  meeting  current  expenses  any  more  than  it  could 
create  a  debt  payable  in  the  future.  City  of  Springfield  v. 
Edwards,  84  111.  626;  Prince  v.  City  of  Quincy,  105  111.  138; 
S.  C,  128  111.  443.     . 

It  is  insisted  that  the  agreement  to  pay  $41,600  did  not 
increase  the  indebtedness  of  the  city  and  that  the  unpaid 
water  bonds  should  not  be  taken  into  consideration  in  de- 
termining the  indebtedness  of  the  city.  The  assumption  of 
the  debt  by  the  water  company  and  its  promise  to  pay  did 
not  extinguish  the  debt  as  a  liability  against  the  city.  That 
could  only  be  accomplished  by  the  holders  of  the  bonds  ac- 
cepting the  promise  of  the  water  company  to  pay,  and 
agreeing  to  release  the  city.  The  city  remains  liable  still, 
and  may  have  the  bonds  to  pay. 

To  adopt  the  theory  of  appellant  would  only  serve  to 
point  out  the  way  for  extravagant  and  improvident  city  offi- 
cials to  saddle  upon  their  municipalities  tax  burdens  with- 
out limit  and  thereby  thwart  the  very  purpose  of  this  con- 
stitutional provision. 

In  the  construction  we  have  placed  upon  the  ordinance 
and  the  contract  the  agreement  to  pay  the  $41,600  water 
rental  did  increase  the  indebtedness.  At  the  time,  1894,  the 
indebtedness  of  the  city  consisted  of  $295,000  in  water 
bonds  and  $219,500  in  other  indebtedness,  a  total  of  $514,500. 
By  electing  to  call  on  the  water  company  to  furnish  water 
for  one  year  and  agreeing  to  pay  the  fixed  rate,  the  city 
thereby  incurred  an  additional  liability.  True,  it  was  pro- 
vided that  part  payment  of  the  rental  could  be  made  in 
interest  coupons,  but  that  is  no  reason  why  the  agreement 
should  not  be  considered  as  an  obligation  which  increased 
the  city's  indebtedness.  The  whole  of  it  could  not  be  paid 
in  that  way,  because  not  a  sufficient  number  of  the  coupons 
would  mature  within  the  year  to  equal  $41,600. 

The  Circuit  Court  was  right  in  holding  that  the  constitu- 
tional inhibition  barred  a  recovery.    Judgment  affirmed. 
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Sockford  Wholesale  Grocery  Co.  v.  H.  B.  &  D.  A.  Ste- 
yenson^  Copartners  as  Stevenson  Bros. 

1.  Warranty — Application  of  the  Rule  Caveat  Emptor, — There 
can  be  no  application  of  the  doctrine  caveat  emptor  where  there  is  an 
express  warranty,  or  where  the  article  is  sold  in  bulk  uix>n  a  sample. 

2.  Cayilat  EuFTOK— Application  of  tlie  JBute.— The  rule  of  caveat 
emptor  applies  to  a  purchaser  of  goods  where  he  has  an  opportunity  of 
examining  them  before  he  purchases  and  fails  to  do  so. 

8.  Depositions —  Waiver  of  Objection  to  Dedim^u,  — Where  a  party  ap- 
pears before  the  officer  taking  the  deposition  and  cross-examines  the 
witness,  or  stipulates  that  the  witness  shall  be  examined  before  the 
officer,  all  formalities  in  relation  to  the  dedimus  are  waived. 

Assam psit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Winnebago  County;  the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion 
filed  June  1,  1806. 

H.  H.  Hamilton  and  A.  D.  Eakly,  attorneys  for  appel- 
lant. 

Carnes  &  DuNTON,  attorneys  for  appellees. 

In  determining  whether  there  was  in  fact  a  warranty  the 
decisive  test  is  whether  the  vendor  assumes  to  assert  a  fact 
of  which  the  buyer  is  ignorant,  or  merely  states  an  opinion 
or  judgment  upon  a  matter  of  which  the  vendor  has  no 
special  knowledge,  and  on  which  the  buyer  may  be  expected 
also  to  have  an  opinion  and  to  exercise  his  judgment.  In 
the  former  case  there  is  a  warranty;  in  the  latter,  not. 
Roberts  v.  Applegate,  153  111.  210. 

For  mere  breach  of  warranty  the  sale  can  not  be  re- 
scinded by  return  of  the  property  after  it  has  been  delivered 
and  accepted  so  as  to  vest  the  property  in  the  purchaser 
unless  the  contract  of  sale  gives  that  option  or  requires  it. 
Sutherland  on  Damages,  Vol.  2,  page  417. 

Where  a  party  appears  by  himself  or  attorney  and  makes 
his  appearance,  cross-examines,  objects  to  a  question,  to  the 
incompetency  of  a  witness,  or  does  any  substantial  act  con- 

voL.  Lxv  m 
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nected  with  the  taking  of  the  deposition,  and  it  so  appears 
in  the  deposition  regularly  certified,  he  will  not  at  the  hear- 
ing of  the  cause  be  permitted  to  object  that  no  legal  notice 
has  been  given.    Weeks  on  Depositions,  Sec  274. 

All  objections  to  the  notice  for  insufficiency  of  statement, 
defective  service,  or  even  the  entire  absence  of  notice,  may 
be  waived  by  the  party  entitled  thereto,  by  appearance  in 
person  or  by  attorney  at  the  taking  of  the  deposition  and 
cross-examination  of  the  witness  without  raising  the  objec- 
tion then  and  there.     Weeks  on  Depositions,  Sec.  273. 

Mr.  Justice  Harkeb  delivered  the  opinioi^  of  thb 
Court. 

This  was  an  action  of  assumpsit  by  appellees  to  recover 
the  contract  price  of  150  July  cheese  sold  to  appellant  on 
the  11th  of  September,  1S94.     Appellant  paid  into  court  as 

■ 

a  tender  $178.S5  -and  defended  against  the  balance  of  the 
claim  upon  the  ground  thfit  there  was  a  breach  of  warranty 
as  to  quality  of  the  cheese.     . 

The  jury  returned  a  verdict  for  appellees  and  fixed  their 
damages  at  $370.01,  which  included  the  $178.85  tendered. 
The  court  overruled  the  motion  for  a  new  trial  and  entered 
judgment  upon  the  verdict. 

Appellant  seeks  a  reversal  because  the  verdict  is  against 
the  evidence  and  because  the  court  erred  in  giving  certain 
instructions  and  in  refusing  to  give  certain  others  as  offered. 

Appellees  operate  a  cheese  factory  at  the  town  of  Harlan, 
a  few  miles  from  Rockford.  Appellant  conducts  a  whole- 
sale grocery  business  at  that  city  and  prior  to  the  purchase 
out  of  which  this  controversv  arose  had  received  four  lots  of 
cheese  from  appellees  and  had  sold  them  with  satisfaction 
to  its  trade.  A  few  days  prior  to  the  purchase  in  question 
its  president  and  secretary  visited  the  factory.  They  were 
taken  into  the  curing  room  by  the  superintendent  and  were 
there  shown  a  large  number  of  cheese  stored  upon  racks 
extending  to  the  ceiling.  By  means  of  a  small  semicircular 
steel  instrument  called  a  trier,  which  may  be  thrust  into  a 
cheese,  several  were  tested.  There  is  some  conflict  in  the 
testimony  as  to  what  was  said  about  the  cheese  tested  upon 
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that  occasion;  but  no  purchase  was  then  made.  About  a 
week  afterward  one  of  the  appellees  called  at  appellant's 
place  of  business  and  closed  a  deal  for  150  cheese  at  nine 
cents  per  pound.  Appellant's  oflBcers,  who  made  the  pur- 
chases, were  the  same  ones  who  visited  the  factory  and  wit- 
nessed the  testing  made  by  the  superintendent. 

Although  it  is  contended  that  the  sale  was  made  by 
appellees  with  an  express  warranty  as  to  the  quality  of  the 
cheese,  the  evidence  does  not  support  such  contention. 
Stevenson,  on  his  first  visit,  when  the  July  cheese  was  men- 
tioned, insisted  upon  appellant's  officers  visiting  the  factory 
and  making  a  personal  examination,  which  they  did  in  his 
absence.  They  knew  that  there  were  not  more  than  200 
July  cheese  at  the  factory,  and  that  the  150  purchased  would 
have  to  be  selected  from  that  number.  There  was  room, 
therefore,  for  the  contention  of  appellees  for  an  application 
of  the  doctrine  of  caveat  emptor.  Of  course  there  can  be  no 
application  of  that  doctrine  where  there  is  an  express  war- 
ranty, or  where  the  article  is  sold  in  bulk  upon  a  sample. 
As  we  have  said,  we  do  not  think  an  express  warranty  was 
proveYi.  Nor  can  it  be  properly  said  the  cheese  was  sold 
upon  sample.  It  was  not  a  sale  where  the  purchaser  had 
no  opportunity  for  inspection.  Upon  the  contrary,  ample 
opportunity  for  inspection  was  given.  No  error  therefore 
occurred  in  the  giving  of  appellee's  fifth,  sixth,  seventh  and 
tenth  instructions. 

The  jury  were  instructed  quite  liberally  for  appellant  and 
we  do  not  think  it  has  any  just  ground  for  complaint  be- 
cause of  the  action  of  the  court  in  refusing  some  and  in 
modifying  other  instructions  offered. 

The  jury  seems  to  have  allowed  deductions  for  several 
cheese  which  the  evidence  shows  were  bad. 

To  the  contention  of  appellant  that  the  court  erred  in 
refusing  to  suppress  the  depositions  of  two  resident  wit- 
nesses, "Wilson  and  McMillan,  for  the  reason  that  they  were 
taken  under  a  dedimn^  potestatem^,  it  may  be  said  that 
appellant  was  not  in  a  position  to  urge  such  an  objection. 
Its  attorney  appeared  before  the  officer  who  took  the  depo- 
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sitions  and  cross-examined  the  witnesses.  That  fact,  and  the 
further  one  that  it  was  stipulated  the  witnesses  should  be 
examined  before  that  officer,  was  a  waiver  of  all  formalities 
touching  the  dedimus. 

We  see  no  just  ground  for  reversing  the  judgment;  it  is 
affirmed. 


Milwaukee  Harvester  Co.  v.  Charles  T.  Xewell  et  al. 

1.  GUAKANTIES— For  CoUection  and  for  Payment— Distinction  Be- 
tween, — A  guaranty  for  the  collection  of  a  promissory  note  and  a  guar- 
anty for  the  payment  of  it  are  distinct  undertakings.  A  guaranty  for 
the  coUection  of  a  note  simply  obligates  the  guarantor  to  coUect  or  pay 
if  collection  can  not  be  made  from  the  maker;  and  diligent  prosecution  of 
the  maker  by  the  usual  remedies  without  effect,  or  showing  his  insolv- 
ency, is  a  condition  precedent  to  a  recovery  against  the  guarantor. 

2.  Same— By  a  Partner  after  Dissolution  of  the  Firm. — ^Upon  the  dis- 
solution of  a  partnership  one  of  the  partners  agreed  to  attend  to  the 
coUection  or  securing  of  notes  taken  by  him,  without  exti*a  charge,  when 
requested,  and  agreed  to  guarantee  the  collection  of  aU  notes  taken  by 
him.  It  was  held  that  the  agreement  did  not  authorize  him  to  guar- 
antee the  payment  of  notes  taken  by  the  firm  after  its  dissolution. 

Scire  Facias,  to  make  a  person  party  to  a  judgment.  Appeal  from 
the  Circuit  Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1895.  Affirmed. 
Opinion  filed  June  1,  1896. 

Statement  of  the  Case. 

E.  E.  Clark  and  Charles  T.  Newell,  dealing  in  farm 
machinery  at  Wyoming,  111.,  from  December,  1881,  unfil 
September  25,  1882,  as  partners  nnder  the  firm  name  of 
Clark  &  Newell,  entered  into  a  contract  with  Parker  and 
Dennett  of  Milwaukee,  Wis.,  to  handle  their  machinery  for 
the  season  of  1882,  and  agreed  to  attend  to  the  collection  or 
securing  of  all  notes  taken  for  machinery  sold  to  their 
customers  when  requested,  and  to  guarantee  the  collection 
of  all  notes  taken  bv  them  where  the  makers  did  not  make 
a  certain  property  statement.    In  the  summer  of  1882,  four 
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such  notes  were  taken  without  the  property  statement,  two 
for  $145  each,  signed  by  M.  M.  Baker,  and  two  for  $100 
each,  signed  by  John  Wagner,  all  payable  to  order  for 
Dennett  Harvesting  Company. 

The  firm  dissolved  September  25,  1882.  The  published 
notice  of  dissolution  required  the  debts  due  the  firm  to  be 
paid  to  Newell.  The  four  notes  mentioned,  with  other 
papers,  were  placed  in  the  hands  of  John  Decker,  an  at- 
torney. Clark  obtained  possession  of  the  notes,  and  de- 
livered them  to  the  Dennett  Harvesting  Company,  which 
company  assigned  them  to  appellant.  Clark  made  the  fol- 
lowing indorsement  on  each  one  of  the  notes :  "  For  value 
received,  I  hereby  guarantee  the  payment  of  the  within 
note  and  waive  protest,  demand  and  notice  of  non-payment 
thereof. 

Clark  &  Nbwell." 

Suit  was  commenced  upon  the  guaranty  to  the  October 
term,  1893,  of  the  Circuit  Court.  Service  was  obtained 
against  Clark.  He  made  default,  and  judgment  was  ren- 
dered against  him  for  $906.14. 

The  case  was  continued  from  term  to  term  for  service  of 
a  scire  facias  upon  Newell  to  make  him  party  to  the  judg- 
ment. When  served,  Newell  appeared  and  filed  pleas  deny- 
ing the  guaranty  and  joint  liability  with  Clark. 

At  the  May  term,  1894,  the  cause  was  tried  by  the  court 
without  a  jury,  resulting  in  a  finding  and  judgment  for 
Newell. 

Arthur  Keithlby  and  Lysandeb  Cassidy,  attorneys  for 
appellant. 

Notice  of  dissolution  must  be  brought  home  to  release 
partners  from  liability  upon  subsequent  dealing  in  due 
course  of  business  to  one  with  whom  the  firm  had  been  deal- 
ing prior  to  the  dissolution.  Southern  v.  Grim,  67  111.  106; 
Holtgrave  v.  Wintker,  85  111.  470;  Spurck  v.  Leonard,  9  111. 
App.  174. 

The  acts  of  either  partner,  notwithstanding  dissolution, 
will  continue  to  be  obligatory  upon  the  others  until  due  no- 


614  Appellate  Courts  of  Illinois, 

Vol.  66.]  Milwaukee  Harvester  Co.  ▼.  NewelL 

tice  of  dissolution  is  given.  Price  v.  Towsey,  3  Litt.  (Ky.) 
423;  Ketcham  v.  Clark,  6  Johns.  (N.  T.)  144. 

A  partnership  once  formed  is  considered  as  continuing  as 
to  third  persons,  until  notice  is  had  of  its  dissolution.  Thurs- 
ton V.  Perkins,  7  Mo.  29;  Shecker  v.  Conn,  90  Ind.  469. 

The  dissolution  of  a  partnership  does  not  release  it  from 
contracts  previously  entered  into  and  unfulfilled.  Each 
partner,  therefore,  has  the  power  to  complete  the  contract 
and  to  bind  the  other  partners  by  his  acts  in  so  doing.  17 
Am.  &  Eng.  Ency.  1160. 

When  a  firm  was  under  obligation  to  execute  a  guaranty, 
and  one  of  the  members  thereof,  after  the  dissolution  of  the 
firm,  executed  it,  the  other  members  of  the  firm  were  bound 
thereby.  Star  Wagon  Co.  v.  Sweezy,  59  Iowa,  609;  Rich- 
ardson V.  Mores,  31  Mo.  430. 

Stevens,  Hokton  &  Abbott  and  J.  A.  Camebok,  attor- 
neys for  appellees. 

The  guarantj'^  is  a  guarantee  of  .collection,  not  of  pay- 
ment; upon  such  a  guaranty  the  diligent  prosecution  of  the 
original  debtor  by  the  usual  legal  remedies  without  eflFect, 
is  a  condition  precedent  to  the  right  to  resort  to  the  guaran- 
tor. Dyer  v.  Gibson,  16  Wis.  584;  Eddy  v.  Stanton,  21 
Wend.  255;  Dwight  v.  Williams,  4  McLean,  681. 

See,  also,  3  Am.  &  Eng.  Ency.  of  Law,  312;  Cumpston,  Sur- 
viving Administrator,  v.  .McNair,  1  Wend.  457;  Moakley  v. 
Eiggs,  19  Johns.  69;  Thomas  v.  Wood,  4  Cow.  173;  Love- 
land  V.  Shepherd,  2  Hill,  139. 

Mb.  Justice  Habkee  delivered  the  opinion  of  the  Coubt. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
who  was  sued  jointly  with  E.  E.  Clark  upon  a  guaranty  of 
payment  indorsed  upon  four  promissory  notes  by  Clark  for 
the  firm  of  Clark  &  Newell. 

The  suit  was  defended  by  Newell  upon  the  ground  that 
Clark  made  the  indorsement  without  authority.  Newell 
testified  that  the  indorsement  was  not  made  until  after  the 
dissolution  of  the  partnership.     He  is  corroborated  by  John 
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E.  Decker,  an  attorney,  who  had  the  notes  in  his  possession 
at  the  time  and  for  a  few  davs  after  the  dissolution.  Not- 
withstanding  the  denial  of  Clark,  the  court  was  justified  in 
finding  that  he  made  the  indorsement  after  the  dissolution 
and  without  the  knowledge  or  consent  of  Newell. 

It  is  insisted,  however,  that  Clark  had  the  authority  to 
sign  the  firm  name  to  the  guaranty  on  the  notes,  after  the 
dissolution  of  the  partnership,  for  the  reason  that  in  so  doing 
he  was  simply  completing  a  contract  which  the  firm  had 
undertaken  and  which  remained  unfulfilled  at  the  time  of 
dissolution;  such  obligation,  it  is  contended,  appears  from 
the  9th  article  of  the  agreement  with  Parker  and  Dennett 
under  which  the  machines  were  consigned  to  the  firm  of 
Clark  &  Newell  and  sold  to  the  makers  of  the  notes.  It 
reads: 

"  The  party  of  the  second  part  agrees  to  attend  to  the 
collection  or  securing  of  notes  taken  by  him,  without  extra 
charge,  when  requested,  and  agrees  to  guarantee  the  collec- 
tion and  does  hereby  guarantee  the  collection  of  any  and  all 
notes  taken  by  him  which  do  not  show  a  property  state- 
ment in  all  respecte  as  required  in  article  7." 

It  will  be  observed  that  the  guaranty  contained  in  this 
article  is  for  the  collection  of  certain  notes,  and  not  for  the 
payment  of  them.  A  guaranty  for  the  collection  of  a  prom- 
issory note  and  a  guaranty  for  the  payment  of  it  are  distinct 
undertakings.  A  guaranty  for  the  collection  of  a  note  sim- 
ply obligates  the  guarantor  to  collect  or  pay  if  collection  can 
not  be  made  off  the  maker,  and  diligent  prosecution  of  the 
maker  by  the  usual  remedies  without  effect,  or  showing  his 
insolvency,  is  a  condition  precedent  to  a  recoverj^  against  the 
guarantor.  Newlan  v.  Harrington,  24  111.  207;  Cumpston 
v.  McNair,  1  Wendell,  475;  Dyer  v.  Gibson,  16  Wis.  684. 

Clark  was  not  authorized  to  make  the  indorsbment  after 
the  dissolution*    Judgment  affirmed. 
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l^    ^1\  W.  W.  Goff  T.  George  Eckert. 

1.  Injunctions — Attorney  Fees  as  Damages  in  Suits  on  the  Bond. — 
Where  an  injunction  depends  on  the  disposition  of  the  main  question  in 
litigation,  and  is  dissolved  upon  the  dismissal  of  the  bill  for  want  of 
equity,  upon  a  hearing  on  the  merits,  and  no  money  has  been  expended 
for  attorney  fees  solely  on  account  of  the  injunction,  none  can  be  allowed 
as  damages  in  a  suit  upon  the  injunction  bond. 

V 

Debt,  on  an  injunction  bond.  Appeal  from  the  County  Court  of  Mc- 
Henry  County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion 
filed  June  1, 1806. 

C.  P.  Barnes  and  A.  B.  Coon,  attorneys  for  appellant. 

BoTSFORD  &  Wayne  and  J.  F.  Casey,  attorneys  for  ap- 
pellee. • 

Mr.  Presiding  Justice  Lacby  deliverbd  the  opinion  of 
THE  Court. 

This  was  a  suit  in  County  Court  based  on  an  injunction 
bond  given  by  Robert  Green,  complainant,  as  principal,  with 
appellee  as  his  surety,  in  an  injunction  suit  wherein  said 
Green  was  the  complainant  and  appellant  was  respondent, 
filed  in  Circuit  Court  of  said  county  May  9, 1885,  and  in 
January,  1891,  the  injunction  was  dissolved  and  the  bill 
was  dismissed.  Green  having  died,  the  suit  proceeded 
against  appellee  alone,  being  the  survivor. 

There  was  recovery  on  the  bond  in  question  in  the  County 
Court  by  appellant  for  $20.40  damages.  The  foundation  of 
the  judgment  was  $3.70  clerk's  fees;  sheriff^S^-^;  witness 
fees  $7.70 — recovered  by  appellant  in  the  chancery  suit.  A. 
W.  Cummons'  reporter's  fees,  $10,  andChas.IL  Try on's  sur- 
veyor's fees,  $10,  also  recovered  in  the  Circuit  Court,  were 
rejected  by  the  County  Court,  and  there  was  no  interest 
allowed  on  those  recovered  on. 

The  appellant  also  claimed  money  expended  for  attorney's 
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fees  in  the  Circuit  Court,  in  getting  the  injunction  dissolved 
and  time  extended  by  appellant  in  preparing  suit  in  the  Cir- 
cuit Court,  attorney  in  Appellate  Court  and  an  appeal  of 
the  chancery  case  from  the  Appellate  Court,  in  the  aggre- 
gate $300.  This  claim  was  rejected  bj'  the  County  Court 
and  not  allowed  as  damages. 

The  report  of  the  chancery  case  will  be  found  in  44  IlL 
App.  589,  and  in  Supreme  Court,  to  which  it  was  appealed 
and  the  opinion  of  the  Appellate  Court  adopted,  153  111. 
534. 

The  appellant's  contention  is  that  the  attorney's  fees 
should  have  been  allowed,  notwithstanding  the  injunction 
was  not  dissolved  until  the  final  hearing,  because  the  suit 
was  purely  an  injunction  suit;  citing  Joslyn  v.  Dickerson,  71 
111.  25,  and  other  like  cases;  and  Cummings  v.  Burleson,  78 
111.  281,  is  also  cited  as  a  case  in  point.  On  the  other  hand, 
appellee  insists  that  as  to  the  main  contention,  prohibit- 
ing appellant  from  building  a  gate  at  the  road  across 
the  right  of  way  in  contention  in  the  chancery  suit,  the  in- 
junction was  never  in  force  or  in  operation,  because  the  gate 
was  built  before  the  injunction  was  ordered  or  issued.  This, 
we  find  from  the  evidence  and  reference  to  the  case,  decided 
in  this  court,  to  have  been  the  case,  and  therefore  the  injunc- 
tion was  nugatory  and  the  same  as  though  never  ordered 
by  the  Circuit  Court.  Wangelin  v.  Goe,  50  111.  459;  Menard 
V.  Hood,  68  lU.  121;  Baxter  v.  The  Board  of  Trade,  83  IlL 
146.  And  as  to  the  injunction  against  putting  obstructions 
in  the  other  parts  of  the  right  of  way,  that  depended  on 
the  main  question  litigated,  as  to  whether  appellant  was 
intending  to  do  so  and  as  to  whether  such  right  of  way 
was  located  sufficiently,  and  as  to  those  questions  it  was 
not  decided  until  the  main  question  of  the  location  of  the 
right  of  way  was  settled,  and  that  no  money  was  ever  ex- 
pended by  appellee  on  account  alone  of  the  injunction  for 
main  relief;  that  the  case  was  heard  on  its  merits  only.  We 
think  this  contention  is  sustained  by  the  authorities.  Ketz 
V.  Glos,  53  App.  485;  Elder  v.  Sabin,  66  111.  126;  Moriarity 
V.  Gait,  125  111.  417. 
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Even  if  a  portion  of  the  attorney's  fees  were  expended  in 
getting  the  injunction  dissolved,  yet  the  evidence  fails  to 
show  wh3.t  portion,  hence  the  claim  should  be  rejected. 
Alexander  v.  Colcord,  85  111.  323. 

We  think  the  contention  of  appellee  is  sustained.  There 
was  no  operative  injunction  against  building  the  gate  at  the 
road  as  before  stated,  as  it  was  already  built;  and  the 
amended  bill,  praying  for  the  removal  of  all  obstructions 
put  in  the  right  of  way  only,  which  was  the  gate,  operated 
on  nothing  else.  The  main  contention  and  gist  of  the  liti- 
gation was  as  to  the  right  of  appellant  to  build  the  gate  and 
for  final  decree  to  compel  its  removal.  See  case  cited  in 
Appellate  and  Supreme  Court.  Therefore  the  suit  was  one 
not  purely  for  injunction.  The  appellant  did  not  contest 
the  right  of  Green  to  the  right  of  way  to  the  land,  nor  claim 
the  right  to  fence  it  up  or  prevent  its  being  used,  as  it  bad 
been  traveled.  Hence  on  final  hearing  the  court  did  not 
deem  it  necessary  to  survey  the  right  of  way  and  define  it, 
as  it  Avas  not  in  dispute,  and  appellant  was  not  proposing  to 
shut  it  up;  and  the  court  holding  the  gate  was  rightfully 
put  across  the  entrance  of  the  right  of  way  at  the  highway, 
the  bill  was  dismissed  for  want  of  equity  on  the  hearing. 

As  to  attorney's  fees  on  writ  of  error  from  Appellate  to 
Supreme  Court,  there  could  be  no  right  of  recovery  for  the 
same  reasons  given,  and  because  the  injunction  was  not 
kept  in  force  after  appeal.  The  reporter's  fees  and  survey- 
or's fees  were  properly  rejected,  as  not  shown  to  have  been 
made  exclusively  on  the  injui^ction  branch  of  the  case.  The 
parties  having  gone  to  trial  without  disposing  of  the  demur- 
rer to  the  second  plea,  the  demurrer  was  waived,  and  no 
special  objection  having  been  taken  to  the  form  of  the  ver- 
dict and  judgment,  that  point  was  also  waived.  Whether 
interest  was  allowed  on  the  judgment  is  a  trifling  matter, 
and  the  law  does  not  concern  itself  about  trifles,  and  it  is 
also  doubtful  whether  witness  fees  were  allowable.  Seeing 
no  error  in  the  record,  the  judgment  of  the  court  below  is 
afllrmed. 
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La  Salle  Pressed  Brick  Co.  y.  Thomas  W.  Coe. 

• 

1.  Possession— PV7i«ii  Prima  Facie  Evidence  of  Title, — Possession 
of  personal  property,  to  be  prima  facie  evidence  of  ownership,  must  be 
accompanied  with  a  claim  of  title. 

2.  Cheating — By  Fravdulent  Devices, — No  one  has  the  right  to 
deceive  another  by  fraudulent  devices  and  obtain  his  assent  to  a  con- 
tract and  then  hold  him  bound  by, it  on  the  ground  that  such  person  was 
foolish  enough  to  be  deceived  by  him.  The  rule  that  the  maker  owes  a 
duty  to  the  public  not  to  sign  a  negotiable  instrument  without  exercising 
reasonable  care,  does  not  apply. 

8.  Innocent  Purchaser.— ^^focfcing  Creditor  is  Not— An  attaching 
judgment  creditor  does  not  stand  in  the  position  of  an  innocent  purchaser, 
as  he  parts  with  nothing  in  exchange  for  the  property  and  does  not  take 
it  in  satisfaction  of  his  debt.  He  takes  no  better  title  than  his  debtor 
had,  and  if  the  debtor  had  purchased  by  means  of  false  and  fraudulent 
representations,  his  vendor  may  reclaim  the  goods  by  replevin  against 
the  officer  seizing  them  under  the  attachment. 

BepleTin. — APP^  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Charles  R  Starr.  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1895.  Reversed  and  remanded.  Opinion  filed  June  1, 
1896. 

ToBBANCS  &  ToBRANOB  and  G.  W.  Patton,  attorneys  for 
appellant. 

The  purchase  of  goods,  if  procured  by  false  representa- 
tion-of  the  buyer,  or  with  an  intent  not  to  pay  for  them,  is 
fraudulent,  and  the  seller  may  recover  the  possession  of 
property  by  replevin.  Farwell  et  al.  v.  Hanchett  et  al.,  120 
111.  573;  The  People  ex  rel.  v.  Healey,  128  111.  9;  Doane  et 
al.  V.  Lookwood  et  al.,  116  111.  490;  Deere  et  al.  v.  Lewis  et 
al.,  61  III.  264;  Schweizer  v.  Tmcy,  76  111.  345. 

An  attaching  creditor  has  no  such  claim  on  property  as  a 
bona  fide  purchaser  without  notice.  The  attaching  creditor 
gets  only  the  title  the  debtor  had  at  time  of  attachment. 
Schweizer  v.  Tracy,  76  111.  345;  Samuel  v.  Agnew,  80  111. 
653. 

And  a  honafide  purchaser  of  property  without  notice  gets 
no  title  from  a  party  in  possession  of  property  if  the  pos- 
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session  was  obtained  without  knowledge  of  the  owner. 
Fawcett  et  al.  v.  Osborn  et  al.,  32  111.  411;  Burton  v.  Curyea, 
40  111.  320. 

Mere  possession  of  personal  property  though  given  by  the 
owner,  will  give  no  title  to  a  purchaser  from  the  partj'  in 
possession,  unless  the  owner  voluntarily  clothed  the  vendor 
with  some  indicium  of  ownership  besides  possession. 
Hutchinson  v.  Oswold,  17  111.  App.  28;  Montague  v.  Ficklin, 
18  111.  App.  99;  EUsner  et  al.  v.  Radcliff  et  al.,  21  111.  App. 
195. 

C.  C.  Strawn  and  A.  C.  Nobton,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Laoby  delivered  the  opinion  of 
THE  Court. 

This  case  was  in  this  court  on  former  appeal,  by  same 
appellant,  and  we  then  reversed  the  judgment  and  remanded 
the  cause  for  errors  set  forth  in  the  opinion  which  will  be 
found  in  53  111.  App.  506.  The  suit  is  in  replevin  and  was 
brought  by  appejlant  against  appellee,  the  sheriflf  of  the 
county,  to  recover  57,000  pressed  brick  of  the  value  of  $570, 
taken  in  attachment  at  the  suit  of  Dickenson  Bros.  &  King 
against  Wm.  B.  Partello;  also  another  writ  of  attachment 
in  favor  of  Bruner  and  Strong  against  the  said  Partello. 
The  coroner  replevied  the  brick  from  the  appellee  and  de- 
livered them  to  the  appellant.  The  appellee  pleaded  the 
said  attachment  writs,  claiming  to  hold  the  brick  under  such 
writs,  and  that  the  title  of  the  property  was  in  said  Partello 
and  not  in  appellant.  The  said  Wm.  Partello  obtained  the 
possession  of  the  brick  from  appellant,  the  manufacturers 
of  them,  as  is  claimed  by  it  by  means  of  false  and  fraudulent 
misrepresentations  as  to  whom  he  was  acting  for  in  making 
the  purchase.  The  contention  of  appellant  is  and  was  that 
he  claimed  to  be  acting  in  the  purchase,  as  the  agent  of  the 
State  to  purchase  the  brick  for  the  purpose  of  building  an 
addition  to  the  State  Reformatory  at  Pontiac,  Illinois,  and 
that  the  sale  was  made  on  such  false  and  fraudulent  misrep- 
resentations of  Partello  and  shipped  to  him  at  his  request, 
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supposing  he  was  the  agent  of  the  State  of  Illinois,  and  not 
as  on  a  sale  to  Partello  individually.  Partello  failed,  and 
the  above  suits  of  attachments  were  sued  out  and  levied  on 
the  brick  as  his  property. 

The  case  was  again  tried  and  resulted  in  a  verdict  in 
favor  of  appellee,  upon  which  judgment  was  rendered  against 
appellant  for  costs  and  this  appeal  is  taken. 

The  appellant  claims  error  in  the  court  below  in  that  the 
court  gave  improper  instructions  for  appellee,  in  allowing 
improper  evidence  and  in  refusing  to  allow  appellant  to  intro- 
duce proper  evidence,  and  because  the  verdict  was  against  the 
weight  of  the  evidence.  Without  expressing  an  opinion  as 
to  whether  the  verdict  is  against  the  manifest  weight  of 
evidence,  we  are  of  the  opinion  that  the  court  erred  in  giv- 
ing appellee's  instructions  Nos.  1,  4,  5,  11  and  12,  and  in 
other  particulars  hereafter  to  be  mentioned. 

The  first  was  erroneous  in  telling  the  jury  that  it  was 
incumbent  on  appellant  to  prove  that  Partello  obtained  the 
brick  with  intent  not  to  pay  for  them.  This  instruction 
would  have  been  proper  had  Partello  made  no  misrepresen- 
tations and  had  purchased  the  brick  on  his  own  account 
while  insolvent  and  intending  not  to  pay  for  them.  But  in 
this  case  it  makes  no  diflFerence  what  his  private  intention 
might  have  been  if,  as  claimed,  he  procured  the  possession 
of  the  brick  under  the  false  and  fraudulent  representations 
that  he  was  buying  them  on  the  credit  and  for  the  State.' 
Then  the  appellant,  when  it  discovered  the  fraud,  had  a 
right  to  reclaim  the  brick,  because  it  never  intended  to  part 
with  the  possession  of  them  on  a  sale  to  Partello.  Then  we 
think  that  portion  of  the  instruction  that  required  appel- 
lant's agent  to  use  reasonable  care  to  avoid  deception  by 
Partello  is  also  erroneous.  If  this  had  been  a  defense  of 
fraud  and  circumvention  in  obtaining  appellant's  signature 
to  a  promissory  note  when  the  note  was  sued  on  in  favor  of 
an  innocent  indorsee,  this  part  of  the  instruction  would  have 
been  pertinent  and  correct.  Then  the  maker  would  owe  a 
duty  to  the  public  to  not  sign  a  negotiable  instrument  with- 
out reasonable  care;  but  in  a  case  like  this  the  rule  does  not 
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apply.  No  one  has  a  right  to  deceive  another  by  fraudulent 
devices  and  obtain  his  assent  to  a  contract  and  then  hold 
him  bound  by  it  on  the  ground  such  person  was  foolish 
enough  to  be  deceived  by  hira.  There  is  no  place  in  this 
case  for  such  a  rule,  and  the  jury  should  not  have  been  set 
to  speculating  over  the  question. 

The  fourth  instruction  given  for  appellee  should  not  have 
been  given  in  the  form  it  was.  The  possession  of  Partello 
was  not  prima  facie  evidence  of  title  in  him  unless  he  was 
claiming  title;  but  notwithstanding  this,  the  appellant  was 
plaintiff  in  the  case  and  the  burden  of  proof  was  on  it  to 
prove  its  title  to  the  property  replevied  by  a  preponderance 
of  the  evidence.  For  bringing  the  possession  of  Partello  in 
question,  instruction  No.  4  was  erroneous.  Instruction  No. 
5  for  appellee  was  misleading  and  improper.  If  the  brick 
were  sold  under  the  belief  that  the  State  would  pay  for  them, 
induced  by  fraudulent  misrepresentations  of  Partello  then  in 
fact  they  were  sold  to  the  State,  and  Partello  could  not  claim 
the  brick.  If  the  possession  was  parted  with  under  such  a 
fraud  Partello  could  not  hold  the  brick.  Also  mention  of 
the  attachment  writs  was  misleading,  conveying  the  impres- 
sion to  the  jury  that  appellee  obtained  greater  rights  under 
the  attachments  than  Partello  possessed,  which  was  erro- 
neous. 

It  is  laid  down  clearly  and  distinctly  in  Schweizer  v. 
Tracy,  76  III.  346,  "  that  an  attaching  or  judgment  creditor 
does  not  stand  in  the  position  of  an  innocent  purchaser,  as 
he  parts  with  nothing  in  exchange  for  the  property  and  does 
not  take  it  in  satisfaction  of  his  debt.  He  takes  no  greater 
interest  or  better  title  than  his  debtor  has,  and  if  the 
debtor  has  purchased,  by  means  of  false  and  fraudulent  rep- 
resentations, his  vendor  may  reclaim  the  goods  by  replevin 
against  the  officer  seizing  them  under  attachment  or  exe- 
cution." 

The  instruction  was  very  vicious  in  instructing  the  jury 
by  implication,  that  an  attaching  creditor  obtained  a  better 
title  than  his  debtor.  Appellee's  eleventh  instruction  was 
erroneous  in  selecting  appellant's  witnesses  for  attack  instead 
of  making  the  rule  general  to  all  witnesses. 
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Appellee's  twelfth  instruction  was  erroneous  in  call- 
ing the  attention  of  the  jury  to  a  single  circumstance  and 
making  it  prominent.  According  to  it  a  certain  point  in 
the  law  was  required  to  be  known  to  appellant,  but  as  to 
what  effect  it  should  have  was  not  stated  in  the  instruction; 
the  jury  was  left  to  infer  that  such  knowledge  would 
be  in  some  manner  much  against  appellants.  It  was  highly 
misleading  and  should  not  have  been  given.  These  errors 
were  not  cured  by  appellant's  given  instructions.  The  court 
erred  in  admitting  the  cross-examination  of  Flora  M.  Will- 
iams, and  allowing  her  to  state  that  if  Partello  had  not  been 
broken  up,  appellant  would  have  gotten  its  money,  as  far 
as  she  knew.  This  was  immaterial,  and  as  we  have  hereto- 
fore stated,  Partello's  intention  not  to  pay  for  the  brick 
made  no  difference.  The  rejection  of  certain  of  Christian 
Steinmeyer's  evidence  was  improper;  that  part  of  it  by  which 
it  was  sought  to  show  that  he,  appellant's  agent,  took  Par- 
tello to  be  the  one  who  did  the  business  and  sought  to  show 
by  his  evidence  to  whom  the  credit  was  given,  i.  e.y  to  the 
State. 

The  intention  of  appellant's  agent  in  giving  the  credit  was 
a  mental  operation  and  therefore  a  fact  susceptible  of  being 
testified  to  by  the  one  giving  the  credit. 

The  evidence  tends  strongly  to  show  that  appellant's  agent, 
in  making  the  sale,  was  deceived  by  the  false  and  fraudulent 
statements  of  Partello,  purposely  made  by  him. 

For  the  errors  above  indicated  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded.  ) 


Charles  Eaestner  et  ah  v.  Edward  E.  Day^  Assignee^  etc. 

1.  Contracts— 4«  Between  the  Parties  and  Third  Pprsorw.— Parties 
to  a  contract  for  the  purchase  of  an  engine  and  boiler  may  agree  among 
themselves  that  it  shall  be  treated  as  personal  property  and  that  the  own- 
ership shall  remain  with  the  vendor  until  he  is  paid,  but  such  an  agree- 
ment can  not  change  the  character  6t  the  property  so  far  as  third  parties 
are  concerned. 
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3.  Fixtures —  What  Are. — When  the  proofs  clearly  show  the  ann  exa- 
tion  of  the  property  to  the  realty,  appropriation  and  adaptation  to  the  use 
and  purpose  of  that  part  of  the  realty  with  which  it  is  connected,  and 
intention  on  the  part  of  the  party  making  the  annexation  to  make  it  a 
permanent  accession  to  the  freehold,  the  property  becomes  a  fixliire. 

ABSignment,  for  the  benefit  of  creditors.  Appeal  from  the  County 
Ck)urt  of  Kankakee  County;  the  Hon.  John  Small,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion 
filed  June  1, 1896. 

Statement  of  the  Case. 

On  the  16th  of  May,  1894,  Thomas  P.  Bonfield,  the  owner 
of  a  tile  factorv  and  the  real  estate  on  which  it  was  situated 
in  Kankakee  county,  leased  the  same  to  Richard  Rosenstock 
for  the  period  of  eight  years  at  a  rental  of  $1,500  per  annum. 
The  lease  gave  to  Rosenstock  the  right  to  change  and  add  to 
the  building,  kilns  and  machinery  and  to  substitute  new  ma- 
chinery for  old,  new  buildings  and  machinery  to  become  part 
of  the  leased  property  and  be  surrendered  with  it  on  the 
termination  of  the  lease. 

Rosenstock  formed  a  partnership  with  S.  C.  Hyndshaw  for 
the  purpose  of  manufacturing  brick  and  tile,  and  began  ex- 
tensive changes  and  improvements  in  the  plant.  Buildings 
were  remodeled  and  torn  down,  new  boilers  and  engines, 
new  drying  apparatus  and  new  kilns  were  substituted  for  old 
ones  and  there  was  such  reconstruction  of  the  entire  plant 
that  its  capacity  was  increased  from  25,000  to  70,000  brick 
per  day.  On  the  30th  of  August,  1S94,  they  purchased  of 
appellants  two  boilers  and  one  engine  for  $2,200.01  execut- 
ing to  them  notes  for  balance  of  the  unimid  purchase  price 
amounting  to  $2,161.81,  and  a  written  agreement  that  title  of  i 
ownership  should  remain  in  appellants  until  the  notes  should 
be  fully  paid.  The  boilers  and  engine  with  necessary  fittings 
were  placed  in  the  reconstructed  plant. 

Hyndshaw  &  Rosenstock  being  in  hard  lines  financially,  on 
the  25th  of  January,  1895,  made  an  assignment  for  the  bene- 
fit of  creditors  to  Edward  E.  Day,  who  took  possession  of 
the  property. 

On  March  6, 1S95,  appellants  filed  a  petition  in  the  County 
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Court  settintj  out  the  contract  between  them  and  Hvndshaw 
&  Kosenstock  and  asked  a  return  of  the  engine  and  boilers. 
It  was  resisted  by  the  assignee  and  Bonfield,  each  of  whom 
filed  answers  setting  up  that  the  property  was  so  placed  in 
the  factory  as  to  become  part  of  the  realty  and  Bonfield 
further  claimed  it  under  that  clause  in  the  lease  which  pro- 
vided that  all  new  machinery  substituted  for  old  should 
become  part  of  the  leased  property  and  be  surrendered  on 
the  termination  of  the  lease. 

The  County  Court  found  against  appellants  and  dismissed 
their  petition  with  petitions  of  other  claimants  heard  at  the 
same  trial. 

From  the  order  dismissing  their  petition  appellants  have 
appealed  and  ask  a  reversal,  because  the  court  did  not  declare 
in  them  a  first  lien  upon  the  engine  and  boilers  for  the 
amount  due  them  and  order  the  assignee  to  allow  them  to 
remove  thenx 

Wheelee  &  Hunter  and  Remv  &  Mann,  attorneys  for 
appellants. 

As  between  appellants  and  the  insolvents,  it  is  clear  that 
the  former  were  the  owners  of  the  engine  and  boilers  in 
question.  Latham  v.  Sumner,  89  111.  233;  Fairbanks  v. 
Malloy,  16  111.  App.  277;  Singar  Mfg.  Co.  v.  Treadway,  4 
111.  App.  57;  Murch  v.  Wright,  46  111.  487. 

It  is  settled  beyond  controversy  in  this  State  that  the 
assignee  takes  no  greater  interest  in  the  property  than  was 
possessed  by  his  assignor,  and  that  contracts  such  as  the  one 
in  question  are  enforceable  against  the  former.  Hoover, 
etc.,  Co.  V.  Bardette,  153  111.  672;  Trust  Co.  v.  Trumbull,  137 
111.  180. 

It  is  not  enough  that  the  removal  of  alleged  fixtures  will 
do  some  injury  to  the  real  estate,  but  it  must  appear  that 
the  removal  will  take  away  or  destroy  that  which  is  essen- 
tial to  the  support  of  the  building,  or  that  it  will  necessarily 
destroy  or  injure  the  chattels  themselves.  Teflft  v.  Horton, 
63  N.  Y.  384;  Voorhees  v.  McGinnis,  48  N.  Y.  278. 

Ko  doubt  the  parties  could  agree  among  themselves  they 
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would  treat  the  engine  and  other  fixtares  as  personaltv. 
8  Am.  &  Eng.  Ency.  Law,  p.  61;  First  Nat.  Bk.  v.  Adams, 
138  III  502;  Smith  v.  Benson,  1  Hill,  176;  Badger  v.  Bata- 
via  P.  Co.,  70  111.  302. 

Making  a  chattel  mortgage  or  retaining  the  title  is  of  itself 
sufficient  evidence  that  the  property  is  to  retain  its  charac- 
ter of  personalty,  though  it  is  the  intention  of  both  parties 
that  the  articles  are  to  be  attached  to  realty.  Jones,  Chat. 
Mtgs.,  Sees.  125,  127;  Tefft  v.  Horton,  53  N.  T.  377;  God- 
dard  v.  Lamb,  14  Barb.  662. 

Thos.  p.  Bonfield,  attorney  for  appellee. 

That  fixtures  made  by  vendor  and  tenant  upon  real  estate, 
leased  to  tenant  by  owner  of  fee,  with  a  covenant  that  such 
fixtures  shall  become  a  part  of  the  real  estate  and  be  sur- 
rendered with  the  demised  premises  on  termination  of 
lease,  unless  privilege  of  purchasing  the  premises  shall  have 
been  exercised  by  tenant,  can  not  be  treated  as  personal 
property  and  removed  by  vendor,  is  supported  by  the  fol- 
lowing cases:  Fifield  et  al.  v.  Farmers  Nat.  Bank,  148  HI. 
163;  Cross  v.  Weare  Com.  Co.,  153  111.  512;  Dobschuetz  et  al. 
V.  HoUiday,  82  111.  374;  Ewell  on  Fixtures,  81. 

Where  parties  (vendor  and  vendee)  among  themselves 
agree  to  treat  fixtures  as  personal  property,  their  private 
agreement  can  not  change  the  character  of  the  property  sol 
far  as  third  persons  are  concerned.     33  Kansas,  264;  82  N.  * 
Y.  476;  6  Brad.  33;  Cross  v.  Weare  Com.  Co.,  153  111.  513; 
Fifield  et  al.  v.  Farmers  Bank,  148  111.  163. 

Where  fixtures  are  erected  by  a  person  in  possession  under 
a  contract  of  purchase  from  owner  of  land,  such  as  provided 
for  in  the  lease  between  Kosenstock  and  Bonfield,  then  they, 
under  the  rule  as  to  fixtures,  come  under  the  law  of  vendor 
and  vendee,  where  they  are  regarded  as  made  with  the  in- 
tention to  remain  permanently  and  to  belong  to  the  land. 
Ogden  V.  Stock,  34  111.  528;  American  and  English  Encyclo- 
pedia, Vol.  8,  57;  Westgate  v.  Nix,  128  Mass.  304;  Perkins 
V.  Johnson,  43  Miss.  369;  King  v.  Johnson,  7  Gray,  239; 
77  N.  C.  188;  20  Kas.  430. 
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The  general  maxim  of  law  is  that  all  annexations  made 
by  the  tenant  to  the  soil  of  his  landlord  daring  the  term  are 
irremovable.  Ewell,  page  81.  But  this  depends  upon  the 
intention.  The  interest  of  the  tenant  in  the  land  being  only 
temporary  and  limited,  it  is  not  ordinarily  his  intention  to 
make  permanent  accessions  to  the  realty.  And  it  is  this 
question  of  intention  that  must  be  determined  and  inquired 
into.  If  the  intention  is  to  make  the  articles  annexed  a  per- 
manent accession  to  the  realty,  then  such  intention  must 
prevail,  and  such  articles  must  not  thereafter  be  removed 
without  the  permission  of  the  landlord.  Swell,  p.  90.  Such 
fixtures  can  not  be  removed  even  when  the  lease  has  a 
special  provision  allowing  their  removal  when  it  amounts 
to  a  destruction  of  the  property.  Fifield  et  al.  v.  Farmers 
Bank,  148  111.  163;  Ewell,  318;  also  Chap.  1,  p.  23,  Chap.  3, 
p.  68,  and  notes. 

Where  vendor  delivers  personal  property  to  vendee  under 
an  agreement  that  the  property  is  to  be  considered  belong- 
ing to  vendor  until  the  payment  of  price  is  made,  such  agree- 
ment is  void  as  to  creditors.  McCormick  v.  Hadden,  37  111, 
370;  Murch  v.  Wright,  46  111.  487;  Chickering  v.  Bastress, 
130  IlL  206;  Lucas  v.  Campbell,  88  111.  448;  Latham  v.  Spen- 
cer, 89  IlL  233;  Hermon  v.  Locomotive  Works,  93  111.  664. 

There  is  no  law  whereby  an  owner  in  possession  of  per- 
sonal property  can  give  another  a  lien  upon  it  that  is  good 
as  against  judgment  creditors  and  subsequent  purchasers, 
excepting  the  laws  of  chattel  mortgages.  Union  Trust  Co. 
V.  Trumbull,  137  111.  180;  First  National  Bank  of  Joliet  v. 
Adams,  138  111.  488. 

A  person  having  notice  of  such  facts  as  would  put  a  pru- 
dent man  on  inquiry  is  chargeable  with  a  knowledge  of  other 
facts  which  by  diligent  inquiry  he  might  have  ascertained. 
Citizens  Nat'l  Bank  v.  Dayton,  116  111.  260-266;  Burt  v. 
Coleman,  89  111.  364;  4th  Kent  Com.  179;  Doyle  v.  Treas., 
4  Scam.  204;  Rupert  v.  March,  15  111.  642;  Morrison  v.  Kel- 
ley,  22  111.  610;  Merrick  v.  Wallace,  19  111.  486;  Babcock  v. 
Lisk,  57  III.  327;  Ogden  v.  Haran,  24  111.  59;  Watt  v.  Scho- 
field,  76  IlL  261;  Eupell  v.  Ransom,  76  111.  168;  Erickson  v. 
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Eaffer,  76  111.  210;  Burt  v.  Coleinan,  89  111.  3(54;  Brown  v. 
Callaway,  98  111.  41;  Parker  v.  Merritt,  105  111.  292;  Craw- 
ford v.C,  B.  &  Q.  R.  R.,  112  111.  814;  Harris  v.  Mclntyre, 
118  111.  275;  Stokes  v.  Riley,  121  111.  166;  Webber  v.  Clark, 
136  111.  256;  Mallet  v.  Kaebler,  141  111.  170;  R.  I.  &  P.  R. 
R.  V.  Dimmick,  144  111.  628;  Mason  v.  MuUahy,  145  111.  383; 
Anthony  v.  Wheeler,  130  111.  128. 

The  doctrine  of  notice  between  landlord  and  tenant  as  to 
fixtures  is  thus  stated :  ^^  The  possession  of  the  tenant  is  in 
itself  suiBcient  to  put  a  purchaser  upon  inquiry,  and  he  is 
bound  at  his  peril  to  ascertain  the  nature  and  extent  of  the 
tenant's  rights.'^  Ewell  on  Fixtures,  p.  317,  citing  in  note. 
Wing  V.  Gray,  36  Vt.  267;  Dubois  v.  Kelly,  10  Barb.  50b; 
Prince  v.  Cass,  10  Conn.  381. 

The  Supreme  Court  of  this  State  "  has  uniformly  held 
that  actual  occupancy  is  equal  to  the  record  of  the  deed  or 
other  instrument  under  which  the  occupant  claims,  and  a 
purchaser  is  bound  to  inquire  by  what  right  or  title  he 
(occupant)  holds.  The  purchaser  takes  the  premises  sub- 
ject to  that  title  or  interest,  whatever  it  may  be--"  Coari  v. 
Olson,  91  111.  280;  Dyer  v.  Martin,  4  Scam.  147;  Brown  v. 
Gaflfney,  28  111.  150;  Doyle  v.  Teas,  4  Scam.  202;  Williams 
V.  Brown  et  al.,  14  111.  201;  Davis  v.  Hopkins,  15  111.  519; 
Prettyman  v.  Wilky,  19  111.  241;  Truesdale  v.  Ford,  37  111. 
210;  Lombard  v.  Abbey,  73  111.  178;  Whittaker  v.  Miller,  83 
111.  386;  Strong  v.  Shea,  83  111.  575. 

Possession  by  tenant  is  notice  of  landlord's  title,  the 
same  as  if  landlord  was  in  possession.  Pitman  v.  Gaty,  5 
Gill.  186;  Whittaker  v.  Miller,  83  111.  381;  Franz  v.  Orton, 
75  111.  100;  Smith  v.  Jackson,  76  111.  254;  Ford  v.  Marcel, 
107  111.  136;  Crawford  v.  C,  B.  &  Q.  R.  R.,  112  111.  321, 
bottom  of  page;  Prince  v.  Cass,  10  vJonn.  381. 

A  purchaser  of  land  will  be  presumed  to  have  examined 
the  records  in  reference  to  tho  title  before  he  purchased.  If 
he  fails  to  do  so,  it  is  at  his  own  negligence,  and  he  must  abide 
the  consequence  of  his  omission.  He  must  not  shut  his  eyes 
to  the  light.  Merrick  v.  Wallace,  19  111.  499;  Walden 
V,  GritHey,  36  111.  524,  see  page  532;   citing  England  v. 
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Clark,  4:  Scam.  486;  Owings  v.  Thompson,  3  Scam«  502; 
McManus  v.  Keith,  49  IlL  388;  Bassett  v.  Lockard,  60  111. 
164;  Bishop  v.  O'Connor,  69  IIL  431;  Morris  v.  Hogle,  37 
IlL  155. 

In  Crawford  v.  C,  B.  &  Q.  R  R,  112  IlL  319,  this  court 
says :  ^'  In  fact,  the  rule  is  that  if  anything  apprises  a  pur- 
chaser or  incumbrancer  that  a  particular  person  claims  the 
property  or  an  interest  in  the  property,  the  former  must  pur- 
sue that  notice  to  its  source,  and  failing  to  do  so,  he  will 
be  charged  with  all  he  would  have  learned  had  he  pursued 
and  investigated  the  matter  to  the  full  extent  to  which  it 
led.  In  this  case  the  appellant  must  be  presumed  to  have 
examined  the  title." 

Mb.  Justice  Habkeb  delivered  the  opinion  of  the 
Court. 

The  only  serious  question  involved  in  this  controversy  is 
whether  the  engine  and  boilers  purchased  of  appellants  by 
Hyndshaw  &Ilosenstock  were  so  set  as  to  become  part  of 
the  realtv. 

It  may  be  conceded  that  as  between  appellants  and  the 
insolvents,  the  former  were  the  owners  of  the  property 
until  paid  for,  and  that  the  assignee  took  the  property  sub- 
ject to  all  equities,  liens  and  incumbrances  which  existed 
against  the  same  in  the  hands  of  the  insolvents.  There  is 
no  doubt  that  the  parties  to  the  contract  of  purchase  could 
agree  among  themselves  that  the  engine  and  boiler  should 
be  treated  as  personalty,  and  ownership  remain  with  the 
vendors  until  they  were  paid  for;  but  their  agreement  could 
not  change  the  character  of  the  property,  so  far  as  third 
parties  were  concerned.  Dobschuetz  v.  HoUiday,  82  IlL 
371;  Fifield  et  aL  v.  Farmers  Nat.  Bank  et  aL,  148  IlL  163; 
Cross  V.  Weare  Commission  Co.,  153  IlL  499. 

In  addition  to  the  fact  that  the  lease  executed  by  the 
owner,  Boniield,  and  under  which  the  insolvents  were  oper- 
ating the  plant,  expressly  pronded  that  all  new  and  substi- 
tuted machinery  should  become  "  part  of  the  demised  prop- 
erty "  and  be  surrendered  to  the  owner  on  the  termination 
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of  the  lease,  the  evidence  shows  that  the  engine  and  boilers 
claimed  by  appellants  were  placed  within  one  of  the  build- 
ings on  brick  and  stone  foundations.  The  boilers  were 
placed  on  foundations  of  brick  work  into  the  ground,  and 
arched  over  with  brick  walls  eight  feet  high  laid  in  mortar. 
On  these  walls  or  arches  rested  posts  supporting  the  roof  of 
the  building.  The  engine  was  placed  upon  a  solid  stone 
or  concrete  foundation  sunk  four  feet  and  a  half  in  the 
ground,  with  iron  bolts  imbedded  in  it^  and  the  engine 
through  holes  in  its  bed  was  bolted  to  the  foundation.  A 
line  of  shafting  was  affixed  to  the  engine  room  by  bolts  and 
screws  to  the  walls  and  extended  to  the  machine  room,  with 
puUeys,  and  from  the  driving  wheel  of  the  engine  and  belt 
post  to  a  pulley  on  the  line  of  shafting,  and  belts  went  f r6m 
the  pulleys  in  the  machine  room  to  the  mills^  thereby  driv- 
ing the  machinery.  A  steam  supply  pipe  passed  from  the 
boilers  to  the  engine,  connecting  them,  and  steam  pipes 
attached  to  the  building  passed  from  the  boilers  to  the 
drying  machinery  in  the  dry  house.  This  was  the  con- 
dition of  the  property  at  the  time  of  the  assignment.  The 
evidence  also  shows  that  in  order  to  remove  the  engine  and 
boilers,  it  would  necessitate  the  breaking  of  a  hole  in  the 
brick  wall  of  the  building  six  or  seven  feet  in  diameter. 

The  proofs  clearly  show  annexation  of  the  property  in 
question  to  the  realty,  appropriation  and  adaptation  to  the 
use  and  purpose  of  that  part  of  the  realty  with  which  it  is 
connected,  and  intention  on  the  part  of  the  party  making 
the  annexation  to  make  it  a  permanent  accession  to  the 
freehold.  They  bring  the  case  within  the  rule  stated  by 
Mr.  Ewell,  in  his  excellent  work  on  fixtures,  page  22. 

This  case  is  much  like  the  one  reviewed  by  the  court  in 
Fifield  et  al.  v.  Farmers  Nat.  Bank,  47  App.  118,  and  after- 
ward considered  by  our  Supreme  Court,  in  148  111.  163. 
We  refer  to  the  discussion  of  the  principles  involved  in  the 
opinions  filed  in  that  case,  in  support  of  our  conclusion  that 
the  County  Court  in  this  case  properly  dismissed  appel- 
lants' petition.    Order  affirmed. 
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Chicago^  B.  &  Q.  B.  B.  Co.  t.  The  Cit^  of  Ottawa. 

1.  Cities  and  Villaoes.— i^agm«»  at  Railroad  Crossings, — ^The 
legislature  has  conferred  upon  municipalities  the  power  to  require  flag- 
men at  railroad  crossings  of  streets,  but  this  is  not  to  be  taken  as  a  lim- 
itation of  their  power  to  require  other  safeguards,  if,  in  the  opinion  of 
thd  prop3r  authorities,  soma  other  means  are  necessary  for  the  protec- 
tion of  life  and  property. 

2.  Police  Powers— 3fi«f  be  Reasonably  Exeroised, ■—'Wlis,t  ib  or  ia 
not  reasonable,  in  the  way  of  police  regulations,  depends  upon  the  cir- 
cumstances of  each  particular  case.  Municipal  authorities  must  act 
reasonably  and  upon  necessity,  at  the  peril  of  having  this  regulation  de- 
clared invalid  by  the  courts  in  case  they  ezoeed  the  proper  limits  of 
their  authority. 

8.  Same — What  is  a  Reasonable  Exercise, — The  act  of  a  municipality 
in  requiring  a  railroad  company  to  construct  and  maintain  suitable  and 
proper  gates,  so  as  to  protect  all  persons  crossing  its  tracks  at  street  cross- 
ings, on  certain  named  street  crossings,  for  the  purpose  of  protecting  life 
and  property,  is  a  reasonable  exercise  of  police  regulations. 

Debt,  for  the  violation  of  an  ordinance.  Appeal  from  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Dorrakce  Dibell,  Judge,  presid- 
ing. Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opin- 
ion filed  June  1,  1896. 

Samuel  Eioholson,  attorney  for  appellant;  O.  F.  Price, 
of  coansel. 

A  municipal  corporation  can  pass  no  ordinance  which  con- 
flicts with  its  charter  or  any  general  statute  in  force  and 
applicable  to  corporations.  Not  only  so,  but  it  can  not,  in 
virtue  of  its  incidental  powers  to  pass  by-laws,  or  under  any 
general  grant  of  that  authority,  adopt  by-laws  which  in* 
fringe  the  spirit  of,  or  are  repugnant  to,  the  policy  of  the 
State  as  declared  in  its  general  legislation.  Dillon  on  Mu- 
nicipal Corporations,  Sec.  263. 

An  oi'dinance  must  be  reasonable,  and  if  it  Is  unreason- 
able, unjust  and  oppressive,  the  courts  will  hold  it  invalid 
and  void.  The  question  of  reasonableness  or  unreasonable- 
ness of  a  municipal  ordinance  is  one  for  the  decision  of  the 
court,  and  in  determining  that  question  the  court  will  have 
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regard  to  all  the  existing  circumstances  or  contemporaneous 
conditions,  the  objects  sought  to  be  obtained,  and  the  neces- 
sity or  want  of  necessity  for  its  adoption.  Chicago  v.  Rum- 
ple, 45  111.  90;  Tugman  v.  Chicago,  78  111.  405;  City  of  Lake 
View  V.  Tate,  130  111.  247;  Dill,  on  Mun.  Corp.,  Sec.  327; 
Cooley  on  Taxation,  428;  Hawes  et  al.  v.  City  of  Chicago, 
42  N.  E.  Rep.  373;  Toledo,  W.  &  W.  Ry.  Co.  v.  City  of  Jack- 
sonville, 67  111.  37. 

A.  E.  Whkeler,  attorney  for  appellee. 

Railroads  can  not  act  recklessly  and  in  disregard  of  the 
safety  and  rights  of  others.  The  State  has  reserved  to 
itself  the  power  to  enact  all  police  laws  necessary  and  proper 
to  secure  and  protect  the  life  and  property  of  the  citizen. 
Prominent  among  the  rights  reserved,  and  which  must  in- 
here in  the  State,  is  the  power  to  regulate  the  approaches 
to  and  the  crossings  of  public  highways,  and  the  passage 
through  cities  and  villages,  where  life  and  property  are  con- 
stantly in  imminent  danger  by  the  rapid  and  fearful  speed 
of  railway  trains.  The  exercise  of  their  franchises  by  cor- 
porations must  yield  to  the  public  exigencies  and  the  safety 
of  the  community.  Toledo,  Peoria  &  Warsaw  R.  W.  Co.  v. 
Dea<5on,  63  111.  93;  Hayes  v.  Michigan  Central  R.  R.  Co., 
Ill  U.  S.  228;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659; 
C.  &  N.  W.  Ry.  Co.  V.  City  of  Chicago,  140  HI.  309. 

Mr.  Justice  Crabtree  delivered  the  opiniok  of  the 
Court. 

This  was  an  action  brought  by  the  city  of  Ottawa  against 
appellant  to  recover  a  penalty  for  failing  to  erect  gates 
at  the  crossings  of  certain  streets  in  the  city,  which,  by  a  res- 
olution under  the  ordinances  of  the  appellee,  it  was  required 
to  construct  and  maintain.  By  the  stipulation  of  the  par- 
ties filed  in  the  case,  it  is  admitted  that'the  city  of  Ottawa 
is  duly  incorporated  under  the  general  laws  of  this  State 
providing  for  the  incorporation  of  cities  and  villages.  It  is 
further  admitted  that  the  city  council  of  said  city,  did,  on 
June  2L,  1S91,  regularly  pass  an  ordinance  on  the  subject  of 
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"  Railroads,"  which  was  duly  published  and  in  force  at  the 
time  the  resolution,  hereinafter  referred  to,  was  adopted, 
section  6  of  which  said  ordinance  provides  as  follows : 

"  Whenever,  on  any  street  crossed  by  the  track  or  tracks 
of  any  railroad  company,  the  city  council  shall  deem 
it  necessary  to  require  said  railroad  company  to  provide 
protection  against  injury  to  persons  and  property  at  such 
crossings,  by  the  erection  and  maintenance  of  gates,  guards, 
or  other  protection,  the  city  council  may  by  resolution  so 
declare,  and  direct  that  such  railroad  company  shall,  within 
a  certain  time  to  be  fixed  by  the  city  council,  erect,  con- 
struct and  maintain  a  sufficient  safeguard  at  such  crossings, 
specifying  the  kind  of  protection  to  bo  erected,  constructed 
and  maintained  as  aforesaid,  whether  it  be  a  gate  or  gates, 
or  other  protection;  and  it  shall  be  the  duty  of  the  city 
marshal  to  serve  upon  the  said  railroad  company  named  in 
said  resolution  a  certified  copy  thereof,  within  ten  days 
after  the  passage  of  such  resolution,  and  at  the  same  time 
to  notify  the  said  railroad  company  in  writing  of  the  time 
fixed  by  the  city  council  within  which  the  protection  so 
ordered  shall  be  constructed." 

And  the  next  section  of  the  ordinance  provided  a  penalty 
of  not  less  than  one  hundred  dollars  nor  more  than  two  hun- 
dred dollars  for  a  failure  to  comply  with  said  ordinance.  It 
is  further  admitted,  that  while  said  ordinance  was  in  force, 
a  resolution  was  passed  by  the  said  city  council,  as  follows  : 
"  That  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany be  required  to  erect,  construct  and  maintain  suitable 
and  proper  gates,  so  as  to  protect  all  persons  crossing  its 
tracks  at  street  crossings,  at  both  sides  of  its  tracks,  on  the 
following  named  street  crossings :  One  set  of  gates  on  Main 
street  at  Madison  street,  at  Jeflferson  street,  at  Lafayette 
street,  at  First  street;  each  and  all  of  said  streets  above 
named,  upon  which  a  separate  set  of  gates  is  required,  as 
above  stated,  being  within  the  city  of  Ottawa,  La  Salle 
county,  Illinois.  Said  gates  to  be  erected  within  thirty  days 
after  notice."  It  is  also  admitted  that  the  proper  notices 
were  served  upon  appellant  by  the  city  marshal,  according 
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to  the  provisions  of  the  ordinance.  It  was  further  admitted 
that  no  gates  had  been  erected  by  appellant  in  pursuance  of 
said  resolution  and  notice.  By  agreement  of  parties  the 
cause  was  tried  to  the  court  without  a  jury,  resulting  in  a 
judgment  in  favor  of  appellee  for  $100  damages  and  for 
costs.  The  only  assignment  of  error  is  as  follows :  "  The 
Circuit  Court  erred  in  rendering  judgment  against  said  ap- 
pellant in  said  cause." 

A  reversal  is  insisted  upon  by  appellant  for  two  reasons : 
First,  that  there  is  an  entire  want  of  power  in  the  city  coun- 
cil of  appellee  to  pass  such  an  ordinance  and  resolution;  and 
second,  that  it  is  unreasonable,  contrary  to  public  policy, 
and  void. 

Among  the  powers  conferred  by  the  legislature  upon 
cities  and  villages  by  the  general  law  is  the  following : 

"  To  require  railroad  companies  to  keep  flagmen  at  rail- 
road crossings  of  streets,  and  provide  protection  against  in- 
jury to  persons  and  property  in  the  use  of  such  railroads. 
To  compel  such  railroads  to  raise  or  lower  their  railroad 
tracks  to  conform  to  any  grade  which  may  at  any  time  be 
established  by  such  city,  and  when  such  tracks  run  length- 
wise of  any  such  street,  alley  or  highway,  to  keep  their  rail- 
road tracks  on  a  level  with  the  street  surface,  and  so  that 
such  tracks  may  be  crossed  at  any  place  on  such  street  or 
alley  or  highway."  »  »  *  i  Starr  &  Curtis,  p.  415,  par. 
27.  We  can  not  agree  with  the  contention  of  counsel  for 
appellant  that  because  the  above  statute  specifically  confers 
upon  a  municipality  the  power  to  require  flagmen  at  rail- 
road crossings  of  streets,  that  this  is  to  be  taken  as  a  limita- 
tion of  their  power  to  require  any  other  safeguards,  if  in 
the  opinion  of  the  proper  authorities  of  the  city  or  village, 
some  other  means  are  necessary  to  the  protection  of  life  and 
property.  Effect  should  be  given  to  all  the  words  of  the 
statute,  if  that  can  reasonably  be  done.  The  law  above 
quoted  clearly  gives  the  power  to  require  flagmen  at  rail- 
road crossings  of  streets,  but  it  goes  further;  it  gives  power 
to  "  provide  protection  against  injury  to  persons  and  prop- 
erty."   If  the  first  clause  of  the  sentence  is  to  be  taken  as 
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expressive  of  the  entire  power  intended  to  be  given  to  mu- 
nicipal corporations  in  affording  protection  to  persons  and 
property  at  the  railroad  crossings  of  streets,  then  the  second 
'  clause  of  the  sentence  is  meaningless.  'We  think  the  legis- 
lature meant  somethino^  by  the  words  used,  and  intended  to 
give  the  power,  where,  in  the  opinion  of  the  municipal  au- 
thorities a  flagman  would  not  afford  adequate  protection  to 
life  and  property,  to  provide  other  means  which  would  do 
BO.  We  feel  constrained  to  hold  that  the  city  council  of  the 
city  of  Ottawa  had  the  power  to  pass  the  ordinance  and 
resolution  in  controversy. 

The  question  remains,  however,  whether  the  power  has 
been  reasonably  exercised,  or,  in  other  words,  whether  the 
ordinance  under  which  this  prosecution  was  had  was  a  nec- 
essary and  reasonable  exercise  of  the  police  povirer  or  was 
burdensome,  unnecessary  and  unreasonable  so  far  as  appel- 
lant is  concerned.  What  is,  or  is  not  reasonable,  in  the  way 
of  police  regulations,  is  a  question  to  be  determined  from  a 
consideration  of  the  circumstances  of  each  particular  case. 

In  the  case  of  T.,  W.  &  W.  Ky.  Co.  v.  City  of  Jackson- 
ville, 67  111.  37,  an  ordinance  of  the  city  requiring  the  rail- 
road company  to  keep  a  flagman  by  day  and  a  red  lantern  by 
night  at  a  point  where  its  track  crossed  a  certain  street 
within  the  city,  was  held  not  to  be  a  reasonable  require- 
ment under  the  facts  appearing  in  that  case,  but  we  not  re- 
gard that  decision  as  authority  for  holding  that  the  city 
authorities  may  not  judge  of  the  necessity  of  even  unusual 
safeguards  at  dangerous  places,  such  as  railroad  crossings  in 
populous  localities,  when  the  public  welfare  demands  them. 
These  municipal  authorities  must,  of  course,  act  reasonably 
and  upon  necessity,  at  the  peril  of  having  their  regulations 
declared  invalid  by  the  courts  in  case  they  exceed  the  proper 
limits  of  their  authority,  but  we  think  in  the  first  instance 
it  should  be  presumed  they  have  acted  in  good  faith,  and 
that  the  regulation  is  made  because  they  consider  it  neces- 
sary for  the  public  safety,  and  some-  regard  should  be  paid 
by  the  court  to  their  judgment  in  that  behalf,  leaving  it  for 
the  party  complaining  that  the  regulation  is  burdensome  to 
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show  that  fact  affirmatively  by  proof.  We  do  not  think 
such  proof  has  been  made  ia  this  case.  That  such  regula- 
tions as  the  one  in  question  are  an  absolute  necessity  in 
populous  cities  is  too  plain  for  argument.  The  daily  obser- 
vation and  experience  of  mankind  demonstrates  that  with- 
out  such  precautions  human  life  is  unsafe.  In  the  case  re- 
ferred to,  »upra^  the  Supreme  Court  said :  "  Doubtless  as 
the  population  increases  and  the  dangers  multiply  it  will 
become  necessary  in  this  country  to  increase  precautionary 
measures  for  the  public  safety,  and  the  companies  will  be  com- 
pelled to  bear  the  additional  burden  made  necessary  by  the 
hazardous  business  in  which  they  are  engaged.  It  is  their 
work  which  renders  public  crossings  dangerous,  and  hence 
it  is  they  may  be  compelled  to  bear  the  expense  of  such 
measures  as  may  be  adopted  to  secure  the  lives  and  prop- 
erty of  those  who  have  an  equal  right  with  them  to  the  use 
of  the  crossing  on  the  highway."  Again  in  T.,  P.  &  W. 
Ky.  Co.  v.  Deacon,  63  111.  91,  cited  with  approval  in  C.  &N. 
W.  Ky.  V.  City  of  Chicago,  140  111.  309,  it  was  said :  "  The 
State  has  reserved  to  itself  the  power  to  enact  all  police 
laws  necessary  and  proper  to  secure  and  protect  the  life 
and  property  of  the  citizens.  Prominent  among  the  rights 
reserved,  and  which  must  inhere  in  the  State,  is  the  power 
to  regulate  the  approaches  to,  and  the  crossings  of,  public 
highways,  and  passage  through  cities  and  villages,  where  life 
and  property  are  constantly  in  imminent  danger,  by  the  rapid 
and  fearful  speed  of  railway  trains.  The  exercise  of  their 
franchises  by  corporations  must  yield  to  the  public  exigen- 
cies and  the  safety  of  the  community."  We  think  the  tend- 
ency of  modern  legislation  and  the  decisions  of  courts  is 
to  provide  adequate  protection  to  life  and  property  at  rail- 
way crossings  of  streets  and  highways.  It  may  be  burden- 
some to  a  railway  company  to  keep  flagmen  at  crossings, 
erect  and  maintain  gates,  raise  or  lower  their  tracks  to  con- 
form to  such  grades  as  the  city  or  village  may  establish, 
because  all  these  things  are  expensive,  and  place  an  addi- 
tional burden  upon  the  corporation,  but  they  are  not  nec- 
essarily unreasonable   because  they  are  burdensome  and 
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expensive.     If  the  public  safety  or  interest  makes  these 
requirements  reasonably  necessary,  then  railroad  companies 
in  the  exercise  of  their  franchises,  mast  yield  to  the  neces- 
sity.    We  think  the  judgment  should  be  affirmed. 
Judgment  affirmed. 


Fred  Seacord  t.  George  W.  Gale. 

1.  Triai^  by  the  Court — Questions  of  Fact— In  a  trial  by  the  court 
without  a  jury  the  judge  is  the  judge  of  the  facts,  and  the  AppeUate 
Court  wiU  not  interfere  unless  the  finding  is  manifestly  and  clearly 
against  the  weight  of  the  evidence. 

Assumpsit,  for  the  services  of  a  stallion.  Appeal  from  the  Circuit 
Court  of  Knox  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  t&e  December  term,  1895.  Affirmed.  Opinion 
filed  June  1,  1896. 

Thompson,  Shumway   &  Wasson,  attorneys  for  appellant. 

Williams,  Lawrence  &  Welsh,  attorneys  for  appellee; 
J.  B.  Brown,  of  counsel. 

Mr.  Presiding  Justice  Lacet  delivered  the  opinion  of 
THE  Court. 

Tills  was  a  suit  commenced  before  a  justice  of  the  peace 
by  appellant  against  the  appellee  and  after  trial  and  judg- 
ment in  that  court  appeal  was  taken  to  the  Circuit  Court. 

The  case  was  tried  by  the  Circuit  Court  without  a  jury 
and  resulted  in  the  finding  of  the  court  for  the  appellee  and 
the  court  rendered  judgment  against  appellant  for  cost. 

The  appellant's  claim  was  for  the  service  of  his  stallion, 
Muscovite,  to  appellee's  mare,  Georgie  8. 

Appellant's  advertised  terms  were  $200,  paid  when  the 
services  were  rendered,  with  privilege  of  breeding  next  year 
in  case  no  colt  was  gotten.  Appellee,  as  a  defense,  relied  on  a 
special  agreement  entered  into  between  them  before  the  serv- 
ices of  the  horse  (vere  rendered.    He  testified  he  conversed 
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with  appellant  through  the  telephone  and  that 'the  latter 
agreed  to  furnish  the  services  of  his  horse  to  appellee's 
mare  and  was  to  have  no  pay  unless  he  got  a  colt;  that  he 
got  no  colt,  although  the  services  were  rendered. 

Appellant  testified  he  did  not  remember  any  conversation 
with  appellee  through  the  telephone. 

It  seems  from  a  conversation  between  the  parties  that 
appellant  understood  the  appellee  was  to  come  back  the 
next  year  with  his  mare  in  case  he  did  not  get  a  colt,  but 
the  language  justified  appellee  in  understanding  he  was  not 
to  pay  unless  he  got  a  colt.  The  mare  was  bred  again  the 
next  year  and  appellee  only  agreed  at  that  time  to  pay  in 
case  he  got  a  colt,  insisting  on  his  exemption  on  the  former 
contract.  There  is  no  question  of  law  in  the  case,  only  a 
question  of  fact.  The  court  was  the  judge  of  the  fact  and 
this  court  can  not  interfere  unless  the  finding  is  manifestly 
and  clearly  against  the  weight  of  the  evidence. 

In  this  case  we  do  not  think  that  it  is  in  that  condition^ 
the  judgment  of  the  court  below  is  therefore  affirmed. 
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1.  Evidence— fldbif*  of  a  Deceased  Person,— -In  action  to  recover 
damages  for  a  death  resulting  from  the  negligence  of  another,  evidence 
as  to  the  general  habits  of  the  deceased,  in  reference  to  his  being  careful 
or  careless,  can  only  be  admitted  when  there  was  no  witness  who  saw 
the  deceased  at  the  time  he  was  kiUed,  as  a  matter  of  necessity  in  the 
absence  of  better  proof. 

2.  Contributory  NEaLiOENcaa— Pr6T?e?i<«  a  Becovery,—ThQ  fact  that 
a  railroad  train  was  run  within  the  limits  of  a  city  at  a  speed  exceeding 
that  allowed  by  the  ordinance,  is  an  act  of  negligence,  but  if  a  person 
injured  by  such  train  is  himself  guilty  of  contributory  negligence,  he 
can  not  recover. 

3.  Damages— ^5,«?^0  Excessive.^PL  verdict  of  $5,000  for  the  death  of 
a  person  sLzty-five  years  of  age,  a  shoemaker  by  occupation,  and  leaving 
a  widow  and  several  children,  the  youngest  of  whom  was  a  daughter 
nineteen  years  old,  is  excessive. 
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Trespass  on  the  Case.— Death  the  result  of  negligence.  Appeal  from 
the  Circuit  Court  of  La  Salle  County:  the  Hon.  Charles  Blanchard, 
Judge,  presiding.  Heard  in  this  court  at  the  December  term,  1895. 
Reversed  and  remanded.    Opinion  filed  June  1,  1896. 

Samuel  Eicholson,  attorney  for  appellant;  O.  F.  Peicb, 
of  counsel. 


Henry  W.  Johnson  and  McDougal  &  Chapman,  attor- 
neys for  appellee. 

Mr.  Presiding  Justicb  Lacey  delivered  the  opinion  of 
THE  Court. 

The  appellee,  administrator  of  the  estate  of  George  Gun- 
derson, deceased,  who,  in  his  lifetime,  was  her  husband, 
brought  suit  under  the  statute  against  appellant,  for  dam- 
ages done  her  and  his  and  her  children,  for  wrongfully  kill- 
ing the  deceased  by  negligently  running  over  him  with 
its  engine  and  train  of  cars,  at  a  railroad  crossing  in  the 
village  of  Leland,  in  said  county  of  La  Salle,  on  the  19th 
day  of  September,  1893. 

The  deceased,  besides  the  appellee,  his  widow,  left  sur- 
viving him  his  children  and  heirs  at  law,  Gustavus,  Frank, 
Simon,  George,  ('aroline,  Jameson  and  Josephine  Gun- 
derson. George  and  Josephine  were  minors,  and  Simon 
was  living  at  home  with  his  father  and  mother.  The  de- 
ceased was  a  shoemaker,  and  had  been  engaged  in  that  busi- 
ness between  thirty-five  and  forty  years.  Out  of  this 
business  he  supported  his  family.  The  age  of  deceased  was 
sixty-five  years,  and  his  health  was  fair;  George  Gunderson 
was  about  twenty-two  and  Josephine  about  nineteen  years 
of  age.  These  were  their  ages  at  the  time  of  the  trial. 
They  were  minors  at  the  time  of  their  fatlier's  death  and  the 
other  heirs  were  older.  The  acts  of  negligence  charged 
against  appellant  were  the  running  of  its  train  throuo-h  the 
village  of  Leland  at  a  mte  of  speed  at  over  ten  miles  per 
hour,  a  greater  rate  than  was  allowed  by  the  village  ordi- 
nances of  said  village,  and  not  ringing  a  bell  or  sounding  a 
whistle,  as  required  by  statute,  running  at  an  unreasonably 
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high  rate  of  speed,  and  in  not  keeping  a  flagman  at  the 
crossings,  etc. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  of 
$5,000  for  appellee,  upon  which  judgment  was  rendered  in 
favor  of  appellee. 

From  this  judgment  this  appeal  is  taken. 

The  fact  as  to  the  point  made  by  appellant,  whether  the 
deceased  was  guilty  or  not  of  contributory  negligence,  was 
one  of  the  main  contests  on  the  trial  and  was  close  on  the 
evidence. 

The  appellant  was  negligent  in  running  its  train  through 
the  village  at  a  greater  rate  of  speed  than  allowed  by  its 
ordinances,  and  in  violating  Sec.  87  of  Chap.  114,  E.  S.,  en- 
titled "  Railroads  and  Warehouses,''  which  statute  subjects 
the  railroad  violating  said  section  to  the  payment  of  all 
damages  done  to  the  person  aggrieved  or  to  his  property  by 
the  train,  locomotive  or  car,  and  the  same  shall  have  been 
presumed  "  to  have  been  done  by  the  negligence  of  the  said 
corporation  or  their  agents." 

Tot  it  may  be  shown  that  the  person  injured  was  himself 
guilty  of  contributory  negligence,  and  if  such  fact  be  shown 
he  can  not  recover. 

Witnjssses  were  asked  as  to  the  deceased's  general  habits  in 
reference  to  his  being  careful  or  careless,  and  were  allowed 
to  answer,  against  the  objections  and  exception  of  appellant, 
that  deceased  was  **  a  careful  man."  This  was  asked  of 
Annie  Simonson  and  other  witnesses,  against  similar  objto- 
tion. 

The  admission  of  this  class  of  evidence  is  assigned  for 
error.  Such  evidence  can  only  be  admitted  when  there  was 
no  eye  witness  who  saw  the  deceased  at  the  time  of  the 
accident.  The  evidence  of  Annie  Simonson  was,  that  she 
saw  deceased  just  before  the  accident  waiting  at  the  cross- 
ing for  the  freight  train  to  pass,  and  she  saw  the  fast  train 
coming.  When  she  saw  the  light  she  was  afraid  he  didn't 
notice  the  train. 

The  circumstances  of  the  two  trains  passing  just  at  that 
time,  and  that  Gunderson  was  standing  at  the  crossing  wait- 
ing, was  clearly  shown,  and  that  he  was  at  that  time  struck. 


Second  District — December  Term,  1895.    641 

Bernhard  v.  Bruner. 

The .  jury  could  judge  from  all  these  circumstances 
whether  it  was  negligence  for  deceased  to  walk  or  stand  on 
either  of  the  railroad  tracks  at  the  time. 

This  class  of  evidence  is  an  exception  to  the  general  rule, 
and  is  only,  admissible  as  a  matter  of  necessity  in  the 
absence  of  better  proof,  as  clearly  appears  from  the  holding 
of  the  Supreme  Court.  C.  R.  I.  &  P.  Ry.  Co.  v.  Clark,  108 
111.  113;  Gardner  v.  C,  R  I.  &  P.  Ry.  Co.,  17  111.  App.  262; 
The  T.,  St.  L.  &  K.  C.  R.  R.  Co.  v.  Bailey,  145  111.  159. 
The  evidence  was  inadmissible. 

We  see  no  error  in  appallee's  instructions  as  to  the  meas- 
ure of  damages  (City  R.  R.  Co.  v.  Brodie,  156  111.  317),  and 
there  appears  to  be  no  serious  error  in  the  instructions. 

We  think  the  jury  was  fully  instructed  on  the  part  of 
appellee  without  reference  to  those  refused,  which  were  prop- 
erly refused,  and  no  harm  in  the  modiiScations. 

We  are  of  opinion  the  damages  are  excessive.  The  de- 
ceased was  well  along  in  years  an^  his  income  could  not 
have  been  large  from  the  occupation  he  pursued.  For  the 
errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 


Ificholas  Bernhard  v.  Herman  Bruner  and  The  Fer^ 

Beer  Company. 

1.  Deed  -May  he  Shown  to  be  a  Mortgage,— A  deed,  though  absolute 
in  form,  may  be  shown  to  be  a  mortgage. 

2.  Practice— rcc/inicaZ  Correctness— Decree  for  Foreclosure  on 
Cross-bill. — Where  a  deed,  the  subject  of  a  bill  and  cross-bill,  is  in  fact 
a  mortgage  to  defendant,  and  the  debt  secured  by  it  matures  after  issues 
are  formed  under  biU  and  cross-bill,  defendant  may,  by  supplemental 
cross-bill,  have  foreclostire  in  the  final  decree:  and  if  defendant  seeks 
such  foreclosure  by  amendment  to  his  cross-biU  instead  of  supplement 
thereto,  the  decree  wiU  not  be  reversed  for  such  lack  of  technical  cor- 
rectness in  pleading. 

Foreclosure  on  Cross-bill. — Appeal  from  the  Circuit  Court  of  Bureau 
County;  the  Hon.  Dorrancb  Dibell,  Judge,  presiding.  Heard  in  this 
court  at  the  Decembar  term,  1895.  Affirmed.  Opinion  filed  June  1, 
1896. 

Vou  LXV  41 
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Statement  of  Facts. 

On  the  13th  of  June,  1892,  appellant  and  his  wife,  to  se- 
cure the  payment  of  a  note  for  $2,648.09  and  interest  at  the 
rate  of  seven  per  cent,  executed  and  delivered  to  Patrick 
Dore  a  mortgaoje  upon  lot  thirty-six  in  the  village  of  Bureau 
Junction. 

On  the  10th  of  July,  1893,  they  conveyed  by  warranty 
deed  to  Herman  Bruner,  appellee,  forty-five  feet  oflP  the  south 
side  of  the  lot,  subject  to  the  mortgage  to  Dore.  It  was 
recited  in  the  deed  that  Bruner  assumed  the  payment  of  the 
mortgage  as  part  of  the  purchase  money. 

When  the  Dore  note  and  mortgage  matured  Bruner  paid 
the  amount  due  and  took  an  assignment  from  Dore.  Appel- 
lant then  demanded  that  the  mortgage  be  released,  and 
when  that  was  refused,  filed  a  bill  praying  that  it  be  released 
and  canceled  and  that  fifty  dollars  be  decreed  him  because 
of  the  failure  and  refusal  to  release  and  cancel.  Appellees 
answered,  claiming  that  Bruner  in  the  transaction,  was  but 
the  agent  and  trustee  for  the  Peru  Beer  Company,  and  that, 
while  the  conveyance  was  in  form  a  deed,  it  was  taken  to 
secure  the  repayment  of  certain  sums  of  money  advanced 
and  to  be  advanced. 

They  also  filed  a  cross-bill  in  which  they  set  forth  that 
the  deed  was  executed  and  accepted  as  security  in  part  for 
money  to  be  advanced  to  appellant,  that  the  Dore  note  and 
mortgage  were  paid  under  an  agreement  that  they  should 
be  held  by  appellees  as  additional  security  for  money  ad- 
vanced for  appellant,  and  that  they  held  the  Dore  note  and 
mortgage  under  that  agreement.  The  bill  prays  that  the 
deed  be  declared  a  mortgage,  and  that  it  and  the  Dore  mort- 
gage be  declared  valid  liens. 

By  an  amendment  subsequently  filed  they  asked  a  fore- 
closure for  the  money  advanced. 

Upon  a  hearing  the  court  found  the  equities  to  be  with 
appellees,  dismissed  the  original  bill,  found  that  the  deed 
was  a  mortgage,  and  ordered  an  accounting  by  the  master. 

W.  n.  Casson  and  A.  R.  Greenwood,  attorneys  for  ap 
pellant. 
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Fred  T.  Brers,  attorney  for  appellees. 

Mr.  Justiob  Harker  deliysred  tub  opinion  of  the 
Court. 

The  contention  of  the  appellant  is  that  the  transaction  of 
July  10,  1893,  whereby  the  deed  of  that  date  to  forty-five 
feet  off  the  south  side  of  the  lot  in  question  to  Herman 
Bruner  was  executed,  was  a  sale,  and  that  Bruner  assumed 
the  payment  of  the  Dore  note  and  mortgage  as  a  part  of 
the  purchase  money.  The  contention  of  appellees  is  that 
the  transaction  was  a  mortgage,  and  that  the  deed  was  exe- 
cuted to  secure  them  in  advances  they  should  make  appel- 
lant, some  of  which  were  applied  on  the  Dore  note  and 
mortgage. 

The  evidence  in  the  record  shows  that  appellant,  being  in 
hard  lines  financially  and  fearing  a  foreclosure  of  the  Dore 
mortgage,  applied  to  appellees  for  $300  to  pay  interest  to 
Dore,  and  other  debts,  and  that  they  would  take  up  the 
Dore  note  and  mortgage  at  maturity  and  allow  him  two 
years  in  which  to  pay  the  whole  sum  so  advanced,  and  as 
security  offered  to  execute  a  deed  to  the  whole  of  lot  thirty- 
six.  Appellees  consented.  It  was  arranged  that  appellant 
and  his  wife  should  execute  a  deed  to  the  lot  to  Bruner,  he 
being  the  president  of  the  Peru  Beer  Company,  and  on  the 
6th  of  July,  1893,  an  agreement  in  writing  was  executed 
whereby  Bruner  agreed  to  reconvey  the  lot  on  the  payment 
of  $3,000  and  interest  at  the  rate  of  six  per  cent  within  two 
years.  Subsequently  appellant  executed  and  presented  the 
deed  in  question,  to  which  the  secretary  of  the  Beer  Com- 
pany, A.  Hebel,  objected  on  the  ground  that  it  did  not  cover 
the  whole  lot,  as  per  the  terms  of  agreement. 

There  is  no  serious  conflict  in  the  testimony  as  to  what 
had  occurred  up  to  this  point  Notwithstanding  the  testi- 
mony of  appellant  we  have  reieiched  the  conclusion  that  ap- 
pellant then  represented  that  the  deed  would  amply  secure 
appellees  in  the  advance  money  to  be  then  paid,  and  that 
when  the  Dore  debt  should  mature  and  be  paid  by  appellee 
they  would  then  have  security  covering  the  entire  lot,  and 
that  the  deed  was  accepted  with  that  understanding. 
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After  considering  all  the  evidence  in  the  case,  the  negoti- 
ations which  led  up  to  the  execution  of  the  deed,  what  oc- 
curred between  appellant  and  Hebel  at  the  time  the  deed 
was  accepted,  and  the  subsequent  conduct  of  appellant  rela- 
tive to  the  property,  we  can  not  but  approve  the  finding  of 
the  Circuit  Court,  that  the  transaction  was  in  the  nature  of 
a  mortgage,  and  that  it  was  the  agreement  that  appellees 
should  take  up  the  Dore  note  and  mortgage  and  have  a  lien 
upon  the  whole  lot  for  its  payment. 

We  do  not  care  to  discuss  the  technical  objection  that  the 
filing  of  the  cross-bill  was  premature,  further  than  to  say 
that  in  view  of  appellant's  ori^nal  bill  and  the  relief  therein 
sought,  it  was  competent  for  appellees  to  present  a  cross-bill 
for  the  purpose  of  having  the  deed  declared  a  mortgage,  and 
at  the  expiration  of  two  years  ask  for  a  decree  of  foreclos- 
ure. After  the  expiration  of  the  two  years  an  amendment 
to  the  cross-bill,  asking  a  foreclosure,  was  filed.  It  would, 
of  course,  have  been  more  in  accordance  with  correct  plead- 
ing for  that  matter  to  have  arisen  by  way  of  supplement  to 
the  cross-bill,  but  that  objection  is  so  extremely  technical 
that  we  would  not  be  warranted  in  reversing  for  that  rea- 
son. 

The  court  properly  refused  attorney  fees  to  appellees,  as 
provided  by  the  Dore  mortgage.  The  agreement  whereby 
appellees  were  to  have  security  upon  the  whole  lot  for  the 
advances  to  be  made  did  not  include  attorney  fees. 

Decree  affirmed. 


_- — ^|,    Chicago  &  Northwestern  Railway  Company  t.  Nathan 
107  iJ7l"  Smedley. 

1.  Railroads— Dufy  Toward  Animals  Trespassing  on  the  Right  of 
Way. — ^The  law  is  weU  settled  in  this  State,  that  as  to  domestic  animals 
trespassing  upon  a  railroad  company's  right  of  way,  if  injury  can  be 
avoided  by  the  use  of  reasonable  care  after  the  danger  is  discovered, 
such  care  must  be  exercised,  or  the  company  will  be  liable  for  the  want 
of  it,  even  though  the  injury  is  not  wantonly  nor  wiUfuIIy  inflicted. 

2.  Same —  Use  of  Ordinary  Care  to  Avoid  Injury, — The  mere  fact  that 
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animals  are  trespassing  upon  a  right  of  way  does  not  absolve  the  com- 
pany from  the  exercise  of  ordinary  care  on  the  part  of  its  servants,  to 
avoid  the  injury,  if  by  the  use  of  such  care  they  could  have  done  so 
after  discovering  them. 

3.  SxiSE— Running  at  an  UnlaioftU  Rate  of  Speed. — ^The  fact  that  a 
raihroad  company  is  running  its  train  at  an  unlawful  rate  of  spee.l  at 
the  time  animals  are  killed,  makes  out  a  prima  facie  case  of  negligence, 
and  when  the  killing  of  tlie  animals  and  the  violation  of  the  ordinance 
are  proven,  the  burden  is  cast  upon  the  company  to  rebut  the  presump- 
tion, and  where  the  evidence  fails  to'  do  so  there  is  no  escape  from 
liability. 

4.  Trials — Improper  Conduct  of  Counsel, — In  order  to  save  a  ques- 
tion in  relation  to  the  misconduct  of  counsel  during  the  progress  of  the 
trial,  the  court  must  be  called  upon  to  correct  the  injury  done.  If  the 
court  refuses  to  do  so,  the  injured  party  may  except,  and  thus  save  the 
question  involved  for  the  consideration  of  the  Appellate  Court 

5.  Contributory  'SEQiAOEHiOE'— Permitting  Animals  to  Kscape.—The 
mere  fact  that  domestic  animals  are  wrongfully  at  large  and  on  the 
company's  right  of  way,  does  not  preclude  a  recovery  for  their  loss,  if, 
after  discovering  them  upon  the  track,  or  that  there  was  danger  of  the 
engine  colliding  with  them,  the  company*s  servants  failed  to  exercise 
ordinary  care  to  avoid  the  injury. 

Trespass  on  the  Case,  for  killing  domestic  animals.  Appeal  from 
the  Circuit  Court  of  Boone  County;  the  Hon.  Charles  Kbllum,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1895.  Affirmed. 
Opinion  filed  June  1,  1896. 

Charles  E.  Fuller  and  William  C.  DeWolp,  attor- 
neys for  appellant;  E.  E.  Osborn,  of  coanseL 

C.  P.  Barnes,  attorney  for  appellee. 

Mr.  Justice  Crabtreb  delivered  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  to  recover  damages  fo  r 
the  killing  of  four  horses,  and  the  injury  inflicted  upon  an- 
other, by  the  engine  and  cars  of  appellant,  a  few  feet  inside 
the  western  limits  of  the  city  of  Belvidere.  The  accident 
occurred  on  October  18, 1887,  between  the  hours  of  eleven 
and  twelve  o'clock  in  the  forenoon.  The  negligence  charged 
was,  first,  running  the  train  within  the  corporate  limits 
at  a  greater  rate  of  speed  than  that  prescribed  by  an  ordi- 
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nance  of  the  city;  second,  failure  to  give  the  statutory  sig- 
nals by  sounding  the  whistle  or  ringing  the  bell  continu- 
ously for  eighty  rods  before  reaching  the  highway  crossing, 
near  which  the  injury  occurred;  third,  a  failui-e  to  use  ordi- 
nary care  in  stopping  the  train  after  the  horses  were  dis- 
covered; fourth,  that  the  train  was  not  properly  equipped 
with  appliances  for  stopping  the  same  in  time  to  avoid 
injury  to  stock. 

The  case  has  been  tried  three  times,  and  three  different 
juries  have  found  against  appellant  upon  the  facts.  When 
the  case  was  before  us  on  a  former  appeal,  taken  then  bj' 
appellee,  we  reversed  the  judgment  of  the  court  below,  on 
the  ground  that  the  damages  were  too  low,  the  jury  having 
fixed  them  at  $100,  while  the  evidence  showed  them  to  have 
exceeded  $400.  We  held,  then,  that  if  appellee  was  entitled 
to  recover  at  all,  he  should  have  a  verdict  for  the  full  amount 
of  the  damages  proven.  Smedlej'  v.  C.  &  N.  W.  E.  R.  Co., 
45  111.  A  pp.  426. 

After  the  case  was  remanded,  a  trial  was  had,  and  the 
jury  gave  appellee  a  verdict  for  $450.  On  the  motion  of 
appellant  a  new  trial  was  granted  and  the  cause  being  tried 
a  third  time,  the  jury  returned  a  verdict  for  appellee  for 
$450.  A  new  trial  was  refused  and  judgment  entered  on 
the  verdict.  Appellant  prosecutes  this  appeal  and  insists 
on  a  reversal,  because  it  is  contended  the  verdict  was  not 
warranted  by  the  evidence,  and,  it  is  insisted,  the  court 
erred  in  not  sustaining  appellant's  motion  to  take  the  case 
from  the  jury  and  direct  a  verdict  for  the  defendant. 

The  facts,  as  shown  by  the  evidence,  are  substantially  the 
same  as  set  forth  in  our  former  opinion  (45  111.  App.  420), 
and  it  is  not  necessary  to  here  ag'ciin  repeat  them. 

We  think  there  was  evidence  sufficient  upon  which  to 
base  the  finding  of  the  jury,  and  that  the  court  did  not  err 
in  refusing  to  direct  a  verdict  for  appellant.  It  is  insisted 
that  by  permitting  the  horses  to  escape  from  the  pasture, 
appellee  was  guilty  of  such  contributory  negligence  as  de- 
feated his  right  to  a  recovery. 

That  inasmuch  as  the  common  law  rule  now  prevails  in 
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this  State,  and  every  man  is  bound  to  keep  his  stock  on  his 
own  premises,  the  horses  were  mere  trespassers  on  appel- 
lant's right  of  way,  and,  as  to  them,  it  owed  no  duty, 
either  to  sound  a  whistle,  ring  a  bell  or  regulate  the  speed 
of  its  train  within  the  limits  required  by  the  ordinance. 
But  the  law  is  well  settled  in  this  State,  that  even  as  to  per- 
sons or  stock  trespassing  upon  the  railroad  company's  right 
of  way,  if  injury  can  be  avoided  by  the  use  of  reasonable 
care  after  the  danger  is  discovered,  such  care  must  be  exer- 
cised, or  the  company  will  be  liable  for  damages  caused  by 
the  want  of  it. 

And  such  is  the  law,  even  though  the  injury  is  not  wan- 
tonly nor  willfully  inflicted.  The  authorities  on  this  ques- 
tion are  clear  and  explicit. 

A  contrary  doctrine  was  held  in  C.  &  M.  E.  B.  Co.  v. 
Patchin,  16  111.  196,  and  also  in  G.  W.  Ry.  Co.  v.  Thompson, 
17  111- 131,  and  other  cases;  but  these  cases  were  overruled  as 
to  this  point  by  I.  C.  R.  R.  Co.  v.  Middlesworth,  40  111.  494, 
and  this  case  was  followed  and  reaffirmed,  with  the  one 
modification  that  the  servants  of  the  company  must  see  the 
danger  before  they  are  required  to  exercise  ordinary  care,  in 
L  C.  R.  R.  Co.  V.  Koble,  142  111.  578.  See  also,  L.  S.  &  M.  8. 
R.  R.  Co.  V.  Bodeman,  139  111.  596;  R.  R.  1.  &  St.  L.  R.  R. 
Co.  V.  Irish,  72  111.  404;  T.,  P.  &  W.  R.  R.  Co.  v.  Ingraham, 
68  111.  120;  I.  C.  R.  R.  Co.  v.  Baker,  47  111.  295. 

There  was  no  evidence  of  contributory  negligence  on  the 
part  of  appellee,  except  a  failure  to  keep  his  horses  in  the 
pasture. 

It  is  not  like  a  case  where  the  negligence  of  the  plaintiff 
contributed  directly  to  produce  the  injury.  The  mere  fact 
the  horses  were  trespassing  on  appellant's  right  of  way  did 
not  absolve  it  from  the  exercise  of  ordinary  care  on  the  part 
of  its  servants  to  avoid  the  injury,  if  by  the  use  of  such 
care  they  could  have  done  so,  after  discovering  the  horses 
were  on  the  track  or  'were  in  such  a  position  that  there  was 
danger  of  coming  into  collision  with  them.  There  is  some 
contradiction  in  the  evidence  as  to  the  rate  of  speed  at  which 
the  train  was  running,  and  also  upon  the  question  as  to  how 
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far  the  engineer  could  have  seen  the  horses  from  his  place 
on  the  engine.  These  were  questions  for  the  jury,  and  we 
see  no  reason  for  disturbing  their  findings  upon  those  points. 
If  the  train  was  running  at  the  rate  of  fifty  miles  an  hour* 
as  testified  to  bv  some  of  the  witnesses,  it  was  a  hisfhlv  dan- 
gerous  rate  of  speed  at  a  highway  crossing  forming  the 
western  boundary  of  the  city.  If  it  was  running  at  the  rate 
of  twenty-five  miles,  as  testified  to  by  appellant's  witnesses, 
the  engineer  and  fireman,  it  was  a  clear  violation  of  the 
city  ordinance  restricting  the  speed  to  ten  miles  per  hour. 
There  is  no  question  that  all  the  horses  injured  were  struck 
inside  the  corporate  limits  of  the  city  of  Belvidere.  The 
ordinance  of  the  city  limiting  the  speed  of  trains  to  ten 
miles  an  hour  was  put  in  evidence,  and  no  question  is  made 
as  to  its  locality.  The  appellant's  servants,  then,  according 
to  their  own  testimony,  w^ere  running  the  train  at  an  un- 
lawful rate  of  speed  at  the  time  the  horses  were  killed. 

These  facts  made  out  a  prima  facie  case  of  negligence. 
The  statute,  in  pursuance  of  which  the  ordinance  was  passed, 
reads  as  follows : 

"  Whenever  any  railroad  corporation  shall,  by  itself  or 
agents,  run  any  train,  locomotive  engine,  or  cars,  at  a  greater 
rate  of  speed  in  or  through  the  incorporated  limits  of  any 
city,  town  or  village,  than  is  permitted  by  any  ordinance  of 
such  city,  town  or  village,  such  corporation  shall  be  liable 
to  the  person  aggrieved  for  all  damages  done  the  person  or 
property  by  such  train,  locomotive  engine,  or  cars,  and  the 
same  shall  be  presumed  to  be  done  by  the  negligence  of 
said  corporation  or  their  agents."  Hurd's  E.  S.,  1891,  Chap. 
114,  Sec.  87. 

Under  this  statute  the  killing  of  the  horses  and  a  viola- 
tion of  the  ordinance  being  proved,  a  prima  fade  case  of 
negligence  was  made  out  against  appellant.  The  (mus  was 
cast  upon  it  to  rebut  the  presumption  of  law  arising  upon 
the  facts  proved.    T.,  P.  &  W.  R.  W.  Co.  v.  Deacon,  63  111. 

91. 

In  this  case  it  was  for  the  jury  to  say  whether  the  appel- 
lant overcame  this  statutory  presumption  by  the  evidence. 
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They  found  against  appellant  on  that  proposition,  and  we 
can  not  say  their  conclusion  was  wrong. 

The  evidence  failing  to  remove  the  presumption,  there  is 
then  no  escape  from  the  liability,  for  the  jury  might  fairly 
attribute  the  killing  to  the  speed  of  the  train.  T.,  P.  &  W. 
R.  E.  Oo.  V.  Deacon,  supra;  C,  C.  &  St.  L.  K  E.  Co.  v.  P. 
J.  Ahrens  &  Sons,  42  App.  434. 

In  the  case  of  A.,  T.  &  S.  F.  E.  E.  Co.  v.  Feehan,  47  App. 
66,  decided  by  this  court,  it  was  said :  "  It  was  proven  and 
not  denied  that  defendant  was  violating  the  ordinance  at 
the  time  of  the  accident.  Thltt  fact  being  established,  the 
presumption  was  created  by  virtue  of  section  24  of  an  act 
in  relation  to  fencing  and  operating  railroads,  in  force  July 
1, 1874,"  that  the  killing  of  deceased  was  done  by  the  negli- 
gence of  defendant.     Chap.  114,  E.  S.  87. 

It  was  for  the  defendant  to  rebut  that  presumption,  and 
this,  we  think,  was  not  done.  There  was  nothing  to  show 
that  the  accident  would  have  happened  in  case  the  train 
had  been  run  in  obedience  to  the  ordinance,  or  that  it  was 
due  to  some  other  cause  than  the  negligence  of  defendant 
in  that  regard. 

We  think  this  language  fairly  applicable  to  the  case  at 
bar.  Eejjardless  of  any  other  questions  as  to  negligence  of 
appellant's  servants  in  running  the  train,  or  the  negligence 
of  appellee  in  allowing  the  horses  to  escape  from  the  pas- 
ture, the  jury  had  the  right,  under  the  evidence,  to  attribute 
the  injury  to  the  speed  of  the  train. 

Objection  was  made  on  the  trial  to  certain  remarks  made 
by  counsel  for  appellee,  in  his  closing  argument  to  the  jury. 
The  objectionable  language  was  this :  "  I  do  not  want  any 
compromise  verdict  in  this  case.  This  case  has  been  to  the 
Appellate  Court  and  was  reversed  for  the  sole  reason  that 
the  jury  did  not  give  us  damages  enough."  Objected  to  by 
counsel  for  defendant  as  not  true,  and  not  in  evidence,  where- 
upon the  court  said :  "  The  statement  is  improper.  Coun- 
sel should  confine  himself  to  the  evidence." 

Counsel  for  plaintiff  then  said:  '*  I  repeat,  it  is  true. 
This  case  was  reversed  by  the  Appellate  Court  because  the 
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jury  did  not  give  us  damages  enough."  Objection  and  ex- 
.ception  renewed  by  counsel  •  for  defendant.  The  court : 
"  Counsel  should  confine  his  argument  to  the  evidence." 
Whereupon  counsel  for  plaintiff  said  :  "  If  1  have  said  any- 
thing improper  I  wish  to  retract  it." 

This  remark  of  counsel  for  appellee  was  clearly  improper, 
and  the  court  below  so  held,  and  cautioned  counsel  to  con- 
fine his  argument  to  the  evidence.  The  court  was  not 
asked  to  make  any  further  ruling  upon  the  matter,  so  far  as 
the  record  shows,  either  by  instruction  or  otherwise,  but 
counsel  for  appellant  seems  to  have  been  content  with  the 
ruling  of  the  court,  so  far  as  it  went,  and  did  not  see  fit  to 
ask  anything  further.  He  might  have  requested  the  court 
to  instruct  the  jury  to  disregard  the  improper  statement, 
and  then,  if  the  instruction  had  been  refused  and  an  excep- 
tion saved,  the  question  would  have  been  properly  subject 
to  review  in  this  court.  But  as  the  matter  stands  now,  we 
are  unable  to  see  that  this  proceeding  before  the  trial  court 
and  the  jury  affords  sufficient  cause  for  reversing  the  judg- 
ment.    O.  &  M.  R  K.  Co.  V.  Wanglin,  152  III.  143. 

In  the  case  of  Chicago,  St.  L.  &  P.  R.  Co.  v.  Champion 
(Ind.  App.  Court),  36  N.  E.  Rep.  321,  it  is  said :  "  It  is  now 
settled  that  in  order  to  save  any  question  in  relation  to  the 
misconduct  of  counsel  during  the  progress  of  the  trial,  the 
court  must  be  called  upon  to  correct  the  injury  done.  If  the 
court  refuses  to  do  so,  the  injured  party  may  except,  and 
thus  save  the  question  involved  for  the  consideration  of  this 
court."     See  also  Staser  v.  Hogan,  120  Ind.  207-222. 

The  same  doctrine  is  laid  down  in  1  Thom-  on  Trials, 
Sec.  962,  p.  745.  We  think  this  is  the  correct  and  reason- 
able rule,  and  the  court  below  not  having  been  asked  to  do 
more  than  it  did  do,  we  do  not  see  that  it  committed  any 
error  for  which  the  judgment  should  be  reversed. 

We  think  there  was  no  material  error  in  giving  plaintiff's 
first,  second,  third,  and  fourth  instructions.  It  is  claimed 
that  the  fifth  instruction  for  plaintiff,  as  well  as  some  of 
those  which  preceded  it,  was  erroneous,  because  it  is  said  it 
ignored  the  question  of  ordinary  care  on  the  part  of  plaintiff 
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in  permitting  his  horses  to  run  at  large,  but,  as  we  have 
seen,  the  mere  fact  that  the  horses  were  wrongfully  at  large 
and  on  appellant's  right  of  way,  would  not  preclude  a  re- 
covery for  their  loss,  if,  after  discovering  them  upon  the 
track,  or  that  there  was  danger  of  the  engine  colliding  with 
them,  the  appellant's  servants  failed  to  exercise  ordinary 
care  to  avoid  the  injury.  This,  in  effect,  was  what  the  in- 
struction told  the  jury,  and  we  think  it  was  not  error  to 
give  it. 

The  instructions  refused  on  the  part  of  the  appellants 
were  not  in  harmony  with  the  views  hereinbefore  expressed, 
and  we  think  it  was  not  error  to  refuse  them.  We  have 
carefully  examined  all  of  the  instructions,  as  well  those 
given  as  refused,  and  find  no  error  in  the  action  of  the 
court  in  relation  thereto.  Finding  no  substantial  error  in 
the  record,  the  judgment  will  be  affirmed. 


James  0.  Patterson  v.  The  People  of  the  State  of  Illinois 

ex  rel.  Frank  8.  Allen. 

1.  Statutes— Construction  of.  —Under  Sec.  84,  Chap.  20,  R.  S. .  relating 
to  cities  and  vUlagee,  and  providing  that  the  city  council  shall  be  the 
judge  of  the  election  and  qualification  of  its  own  members,  in  an  elec- 
tion contest  between  two  persons  for  the  office  of  alderman  the  city 
council  has  conclusive  jurisdiction. 

2.  Contesting  Elbctions — And  Quo  Warranto  Proceedings.— There 
is  a  distinction  between  an  election  contest  where  two  persons  claim  the 
same  office  and  a  proceeding  by  quo  warranto  to  determine  whether  one 
exercising  the  functions  of  an  office  is  a  usurper.  The  former  is  a  con- 
test between  two  individuals  over  a  disputed  right,  the  latter  is  an  in- 
quiry in  the  name  of  the  people,  in  their  sovereign  capacity,  for  the  pur- 
pose of  testing  the  authority  of  one  holding  an  office.  One  is  a  remedy 
granted  by  the  legislature  to  an  elector  in  his  individual  capacity,  the 
other  belongs  to  the  people  of  the  State  in  their  sovereignty,  and  is  in  no 
manner  impaired  by  the  statute  granting  to  electors  in  their  individual 
capacity  the  right  to  contest 

3.  ELEcmo^aa— Australian  Ballots. — An  Australian  ballot  on  which 
there  is  no  cross  made  in  the  circle  or  square  to  the  left  of  the  column 
iieaded  "  Democrat,"  or  column  headed  *•  Republican,"  is  properly 
rejected. 
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4.  Ballots —  Writing  in  the  Name  of  the  Candidate,  — ^Where  a  judge 
of  an  election  furnished  a  voter  with  a  ballot  on  which  was  the  printed 
indorsement  like  other  ballots,  but  on  account  of  some  mistake  the  in- 
side was  a  blank,  and  the  voter  wrote  upon  the  inside  of  the  ballot  the 
name  of  his  candidate  and  office,  and,  making  a  circle  at  the  left,  placed 
therein  a  cross  and  voted  it,  it  vxis  held  that  the  ballot  was  properly 
counted. 

5.  Australian  Ballots—  Writing  in  the  Name  of  Candidate.  — ^Where 
the  ballot  furnished  by  the  judges  is  a  blank,  or  does  not  contain  the  name 
of  an  office  to  be  voted  for,  the  voter  may  write  in  the  name  of  the  office 
and  the  name  of  the  person  he  desires  to  fill  it,  and  if  he  complies  with 
the  statute  in  making  a  cross  in  the  circle  or  square  opposite  the  name, 
it  should  be  counted. 

6.  Aldermen— Qito  Warranto  Proceedings — Election  Contests — Tie. — 
Where  a  count  of  the  court  upon  quo  warranto  proceedings  results  in  a 
tie,  a  judgment  of  ouster  is  properly  entered;  but  in  case  of  a  tie,  in  the 
election  of  a  city  officer,  it  must  be  decided  by  lot  under  Sec.  58,  Chap. 
24,  R.  S.,  entitled  Cities  and  Villages. 

Qao  Warranto  Proceedings.— Appeal  from  the  Circuit  Court  of  Witt 
County;  the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1895.  Affii*™^  Opinion  filed  June 
1,  1896. 

George  S.  House,  attorney  for  appellant. 

E.  C.  Akin,  State's  Attorney,  for  appellee;  C.  A.  Hill,  of 
counsel. 

Mk.  Justice  Harkeb  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  of  ouster  rendefed  in 
the  Circuit  Court  against  appellant  on  proceedings  by  quo 
warranto  to  test  his  right  to  the  oflSce  of  alderman. 

At  an  election  held  on  the  17th  of  April,  1S94,  James  G. 
Patterson,  republican,  and  Frank  S.  Allen,  democrat,  were 
rival  candidates  for  alderman  of  the  fifth  ward  of  the  city 
of  Joliet.  Returns  made  by  the  judges  of  election  showed 
that  Patterson  received  228  votes,  and  Allen  230  votes. 
Allen  was  declared  elected,  and  took  the  oath  of  office. 
Patterson  subsequently  contested  the  election  before  the 
city  council,  which  body,  on  a  canvass  of  the  votes,  declared 
him  elected  instead  of  Allen. 
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On  the  10th  of  June,  1894,  this  proceeding,  by  infornia- 
tion  in  the  nature  of  a  quo  warranto  to  test  Patterson's 
right  to  the  olBce  was  commenced.  Patterson  filed  two 
pleas.  In  the  first  he  set  up  in  bar  the  contest  before  the 
city  council,  and  the  result  reached  by  that  body  declaring 
him  elected.     To  that  plea  the  court  sustained  a  demurrer. 

The  second  plea,  in  addition  to  setting  up  the  various 
proceedings  by  which  Patterson  was  installed  into  of- 
fice, averred  that  he  received  226  of  the  legal  votes  cast  at 
the  election,  while  Allen  received  but  224,  and  that  he  was 
therefore  elected.  On  that  plea  issue  was  taken  and  a 
trial  had  by  the  court. 

It  was  stipulated  that  of  the  458  ballots  cast,  226  were 
properly  cast,  and  counted  by  the  judges  of  election  for 
Patterson,  and  224  were  properly  cast  and  counted  by  the 
judges  of  election  for  Allen.  Of  the  eight  remaining,  the 
court  rejected  four,  counted  one  for  Patterson,  and  counted 
three  for  Allen,  thereby  leaving  227  legal  votes  for  each. 
The  finding  was  therefore  that  Patterson  unlawfully  held 
the  office  and  judgment  of  ouster  was  entered  against  him 
for  costs. 

The  two  grounds  for  reversal  urged  are,  first,  that  the 
court  erred  in  holding  the  first  plea  bad;  and  second,  the 
court  erred  in  hot  counting  one  of  the  rejected  ballots  for  ap- 
pellant, and  in  counting  three  of  those  objected  to  for  Allen. 

The  first  plea  presents  the  question  whether  a  contest  in 
a  city  council  as  to  who  was  elected  alderman,  and  the  de- 
cision of  that  body,  can  be  pleaded  in  bar  to  a  proceeding 
by  quo  warranto  to  test  the  right  to  hold  the  office. 

Section  34,  chapter  24,  R.  S.,  relating  to  cities  and  villages, 
declares :  "  The  city  council  shall  be  the  judge  of  the  elec- 
tion and  qualification  of  its  own  members."  In  constru- 
ing that  section,  our  Supreme  Court  holds  that,  in  an 
election  contest  between  two  persons  for  the  office  of  alder- 
man, the  city  council  has  exclusive  jurisdiction.  Linegar 
v.  Rittenhouse,  94  111.  208;  Keating  v.  Stack,  116  111.  191. 
There  is  a  distinction  between  an  election  contest  where 
two  persons  claim  the  same  office,  and  a  proceeding  by  quo 
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warranto  to  determine  whether  one  exercising  the  functions 
of  an  officer  is  a  usurper.  The  former  is  a  contest  between 
two  individuals  over  a  disputed  right.  The  latter  is  an  in- 
quiry in  the  name  of  the  people,  in  their  sovereign  capacity, 
for  the  purpose  of  testing  the  authority  of  one  holding  an 
office. 

One  is  a  remedy  granted  by  the  legislature  to  an  elector 
in  his  individual  capacity.  The  other  belongs  to  the  people 
of  the  State  in  the  right  of  their  sovereignty,  and  is  in  no 
manner  impaired  by  the  statutes  granting  to  electors,  in 
their  individual  capacity,  the  right  to  contest.  Snowball  v. 
The  People  ex  rel,  etc.,  147  111.  266;  People  v.  Holden,  28 
Cal.  123.  The  court  properly  sustained  a  demurrer  to  the 
first  plea. 

The  following  form  of  printed  ballot  was  used  at  that 
election : 

O  REPUBLICAN.  Q  DEMOCRATIC.  O 

For  Alderman.  For  Alderm&n,  For  Alderman, 

□  JAMEd  G.  PATTERSON    0       FRANKS.  ALLKN  D 

For  School  Inspector,  DiBtrlct       For  School  Inspector.  Difltrlct    For  School  Inarpctor,  District 
No.  1,  West  Side,  No.  1,  \\>Bt  Side,  No.  1.  Wert  Side. 

□  FRANK  £.  MARSH  Q      NICHOLAS  J.  HORN         Q 

Of  the  ballots  examined  and  passed  upon  by  the  court, 
Nos.  1,  4  and  8  were  properly  rejected,  because  there  was 
no  cross  mark  in  circle  or  square  to  the  left  of  the  column 
headed  "  Democratic  "  or  the  column  headed  "  Republican." 
There  is  a  cross  in  the  circle  to  the  right  of  the  Democratic 
column  and  for  that  reason  it  is  contended  that  the  inten- 
tion of  the  voter  was  to  vote  the  "  Democratic  "  ticket  and 
that  the  ballot  should  be  counted  for  Allen.  We  think  not. 
The  circle  in  which  the  cross  was  made  was  evidentlv  in- 
tended  for  use  by  a  voter  not  wishing  to  vote  either  the 
Democratic  or  Republican  ticket,  and  did  not  belong  to 
either  of  the  columns  headed  "Democratic"  or  "Repub- 
lican." 

No.  2  was  properly  counted  for  Allen,  though  a  cross 
appears  in  the  circle  to  the  left  of  the  word  "  Democratic," 
and  a  cross  in  the  circle  to  the  right  of  that  word     There 
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is  no  name  printed  or  written  in.  the  column  to  which  the 
last  mentioned  circle  belongs. 

No.  3  was  properly  counted  for  Patterson  although  the 
cross  opposite  his  name  was  made  partly  within  and  partly 
without  the  circle.  The  same  is  true  of  No.  O  counted  for 
Allen.  The  intention  of  the  voter  and  his  attempted  com- 
pliance with  the  statute  is  evident. 

It  is  contended  that  No.  5,  rejected,  should  be  counted  for 
Patterson,  although  no  cross  appears  in  the  circle  or  square, 
because  above  the  column  to  which  his  name  belongs  is  a 
cross.  The  cross  touches  neither  circle  nor  square.  There 
is  no  such  compliance  or  attempted  compliance  as  entitles 
the  ballot  to  be  counted. 

No.  7  does  not  contain  the  printed  words  appearing  on 
the  other  ballots.  It  was  furnished  by  the  judges  of  elec- 
tion to  Patrick  Kelley.  The  printed  indorsement  on  the 
back  is  like  that  on  the  other  ballots,  but,  on  account  of  the 
printing  press  failing  to  make  an  impression,  the  inside 
was  a  blank.  Kelley  wrote  in  lead  pencil  as  follows: 
(g)  "  Frank  S.  Allen,  alderman,"  and  voted  it.  The  court 
properly  counted  it  for  Allen.  Where  the  ballot  furnished 
by  the  judges  of  election  is  a  blank,  or  does  not  contain  the 
name  of  an  officer  to  be  voted  for,  the  voter  may  write  in 
the  name  of  the  office  and  the  name  of  the  person  he  desires 
to  fill  it,  and  if  he  complies  with  the  statute  in  making  a 
cross  in  the  circle  or  square  opposite  the  name  it  should  be 
counted.  In  this  view  we  are  supported  by  Sanner  v.  Patton, 
155  111.  553. 

The  count  of  the  court  resulting  in  a  tie,  judgment  of 
ouster  was  properly  entered  against  appellant.  In  case  of 
a  tie  in  the  election  of  any  city  officer  it  should  be  deter- 
mined by  lot  which  candidate  shall  hold  the  office.  Sec. 
58,  Chap.  24,  Hurd's  Kevised  Statutes,  264.  Judgment 
affirmed. 
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H.  D.  Tarney  et  al.  v.  Peoria  Grape  Sugar  Go. 

1.  Nominal  Damages— Breac?i  of  Contract— Where  a  breach  of  a 
contract  is  shown,  but  no  damages  are  proven,  nominal  damages  only 
can  be  recovered. 

Assnmpsit. — Breach  of  contract.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion  filed 
June  I,  1896. 

KuNNELLS  &  BiTRRY,  attorneys  for  appellants. 

MoRAN,  Kraus  &  Mayer,  Page,  Wead  &  Puterbafoh 
and  William  Jack,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Lacey  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  in  assumpsit  by  appellants  against 
appellee,  based  on  a  contract  between  the  parties,  entered 
into  February  1,  1894:,  whereby  the  appellants  agreed  to 
furnish  to  appellee,  and  the  latter  agreed  to  take  and  receive 
from  appellants,  its  entire  requirements  of  coal  (four  to 
eight  cars  per  day),  Reed  City  lump  coal,  to  be  delivered  on 
board  cars  at  appellee's  works,  from  date  to  February  J , 
1895,  for  which  the  appellee  was  to  pay  $1.20  per  ton. 
The  price  of  mixed,  nut,  pea  and  stack  made  from  lump 
taken  by  appellee,  was  to  be  ten  cents  per  ton  at  the  mines. 

The  appellants  furnished  the  coal  under  the  contract 
until  the  last  day  of  February,  1894,  when  appellee  served 
written  notice  on  appellants  that  it  would  take  no  more  of 
its  coal,  and  from  that  time  refused  to  take  any  more  coal 
under  the  contract. 

There  was  no  dispute  but  that  appellee  was  liable  for  at 
least  nominal  damages  under  the  contract,  but  it  was  con- 
tended before  the  jury  that  there  were  no  substantial  dam- 
ages shown,  and  so  appellee  contends  here.    A  car  load  of 
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coal  was  about  twenty-five  tons.  There  is  no  doubt  but  that 
tlie  notice  of  the  termination  of  the  contract  on  the  part  of 
the  appellee  and  its  refusal  to  receive  any  more  coal  was  in 
law  a  continuing  refusal,  and  appellants  were  not  bound  to 
t3nder  any  more  coal.  Benj.  on  Sales,  740;  L.  S.  AM.  S. 
Ky.  Co.  V.  Richards,  152  III.  59. 

The  evidence  in  this  case  failed  to  show  that  there  was 
any  market  price  of  the  coat  in  Peoria,  at  the  time  covered 
by  the  contract,  of  the  amounts  agreed  to  be  paid  for  by 
appellees,  hence  there  could  be  no  damages  based  on  a  dif- 
ference in  favor  of  appellants  between  the  contract  and  the 
market  price  of  the  coal. 

The  appellants  sought  to  recover  as  damages,  profits  they 
could  have  made  on  the  basis  of  a  contract  between  them 
and  the  Reed  City  Coal  Co.,  by  which  appellants  were  to  re- 
ceive coal  mined  to  amount  of  not  exceeding  12,000  and  not 
less  than  3,000  tons  per  month,  and  were  to  pay  therefor  at  the 
mines  from  seventy-five  to  eighty-five  cents  per  ton,  depend- 
ing on  the  amount  taken  per  month.  If  under  5,000  tons 
per  month,  eighty-five  cents  per  ton;  if  over  that  amount 
and  up  to  10,000  per  month,  eighty  cents  per  ton;  and  if 
more  than  10,000  tons  in  any  month,  seventy-five  cents  per 
ton. 

The  appellants  could  not  recover  on  this  basis,  first,  be- 
cause such  special  damages  were  not  claimed  in  the  declara- 
tion, the  third  and  fourth  counts  claiming  such  damages 
having  been  dismissed  on  the  trial  by  appellants. 

Even  had  appellants  been  in  position  to  claim  them,  the 
proof  failed  to  show  any  profits  even  under  such  contract 
and  offer  of  proof.  At  eighty-five  cents  per  ton  for  lump 
coal,  thirty  cents  per  ton  for  freight  and  five  cents  per  ton 
for  switching,  the  costs  to  appellants  at  appellee's  works 
would  be  $1.20  per  ton,  the  same  amount  appellants,  under 
their  contract  with  appellee,  were  to  receive.  The  court  was 
authorized  to  exclude  the  contract  from  the  evidence,  on 
that  ground,  as  well  as  the  want  of  proper  count  in  the 
declaration,  appellants  not  offering  to  follow  up  the  proof 
by  offering  to  show  that  they  had  the  ability  to  take  from 
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the  Reed  Citj^  Coal  Co.  rai^re  than  5,000  tons  of  coal,  or  could 
take  it,  in  accordance  with  their  contract  with  that  corapan\\ 
According  to  the  evidence  in  this  case  on  the  trial  there  was 
nominal  damages  to  api)ellants  only,  and  the  jury  could  not 
leo^allv  find  more  than  for  such  damao^es,  and  its  verdict  in 
favor  of  appellants  for  one  cent  was  the  only  verdict  it  could 
properly  render. 

The  giving  and  refusing  instructions  by  the  court,  even 
if  technically  erroneous,  could  work  no  injury  to  appellants. 
We  need,  therefore,  not  pass  on  the  questions  raised  thereon. 

The  judgment  of  the  court  below  is  affirmed. 


Louis  Heideman  y.  Agnes  Bolger. 

1.  Services — Recovery  to  he  Confined  to  the  Contract.— Where  a  per- 
son entered  into  the  service  of  a  religious  community  with  the  under- 
standing that  she  should  receive  no  secular  compensation,  but  food, 
clothing  and  a  homo,  and  if  after  a  fair  trial  it  was  found  that  she  could 
not  get  along  at  the  community  she  was  to  be  paid  her  housekeeper's 
wages  for  such  time  as  she  stayed,  upon  her  being  unable  to  get  along 
at  the  community,  it  uxts  held  tliat  slie  could  recover  only  the  wages 
promised,  notwitlistanding  she  may  have  performed  services  other  than 
as  a  housekeeper. 

Assumpsit,  for  services  rendered.  Error  to  the  C'ircuit  Court  of 
Iroquois  County;  the  Hon.  Charles  R.  Starr,  Judge,  prt»siding.  Heard 
in  this  court  at  the  December  term,  189o.  Reversed  and  remanded. 
Opinion  filed  June  1.  1896. 

Kay  &  Kay,  attorneys  for  plaintiff  in  error. 
0.  n.  Payson,  attorney  for  defendant  in  error. 

Mr.  Justice  Harker  delivered  the  opinion  of  the 
Court. 

Louis  Heideman,  the  plaintiff  in  error,  is  a  catholic  priest. 
Agnes  Bolger,  the  defendant  in  error,  is  a  catholic.  About 
the  1st  of  January,lSS:l:,  while  Heideman  had  charge  of  a 
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parish  at  Loda,  Illinois,  Agnes  entered  his  services  as  a 
housekeeper  for  wages  at  the  rate  of  $8  per  month,  and  so 
remained  for  a  period  of  six  months.  She  was  then  eighteen 
years  of  age. 

There  had  been  some  talk  about  the  establishment  of  a 
religious  community  by  the  priest,  and  he  wanted  to  retain 
Agnes  and  a  Mary  CoflPman  to  assist  him  in  the  work.  Ac- 
cordingly in  the  month  of  August,  1884,  such  a  community 
was  organized  under  the  title  of  "  The  Sisters  of  the  As- 
sumption," which  in  1889  was  changed  to  "  The  Apostoline 
Sisters."  The  object  was  to  cultivate  a  religious  life  and 
educate  the  youth  and  imprint  in  their  hearts  the  truths 
and  mysteries  of  the  catholic  religion.  Mary  Coflfman  be- 
came sister  superior,  and  Agnes  her  assistant. 

The  two  woman  did  not  labor  in  harmony.  They  quar- 
reled frequently  and  the  priest  was  compelled  to  reprimand 
them  frequently.  Matters  grew  from  bad  to  worse,  until  in 
September,  1894,  when  Agnes  left  the  community. 

She  began  this  suit  in  February,  1895,  to  recover  for  her 
services  for  fifty-five  months  immediately  prior  to  the  date 
of  her  leaving,  and  recovered  a  judgment  against  Heideman 
for  $1,650. 

It  was  the  understanding  of  defendant  in  error  and  Mary 
Coffman,  at  the  time  thie  community  was  organized  and 
they  entered  its  service,  that  they  were  to  receive  nothing 
for  their  services  as  wages,  and  that  the  only  secular  com- 
pensation would  consist  of  food,  clothing  and  a  home.  But 
she  bases  her  right  to  recoveron  an  alleged  promise  of  Heide- 
man, that  if,  after  a  fair  trial,  it  was  found  that  she  could 
not  get  along  at  the  community,  he  would  pay  her  house- 
keeper's wages  for  such  time  as  she  should  stay. 

We  are  inclined  to  the  opinion,  from  reading  the  evidence 
in  the  record,  that  defendant  in  error  has  an  unfortu- 
nate disposition,  and  that  the  cause  of  her  frequent  quarrels 
with  her  sister  superior,  may  be  found  in  her  contumacious 
bearing. 

However  that  may  be,  the  damages  allowed  are  exces- 
sive.   While  it  is  true  that  she  performed  service  as  a  teacher 
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in  addition  to  her  housekeeping  duties,  she  does  not  pretend 
that  he  promised  to  pay  more  than  housekeeper's  wages. 
The  wages  he  had  paid  her  qs  housekeeper  before  the  organ- 
ization of  the  community  was  $8  per  month,  and  if  he  made 
any  such  .promise  as  she  testified  to,  it  is  to  be  reasonably 
presumed  that  $8  per  month  was  understood  by  both  of  them 
as  the  wages  that  would  be  paid  in  the  event  of  her  leaving. 

The  proofs  introduced  by  her  upon  the  trial  were  not  as  to 
the  worth  of  her  services  as  housekeeper,  but  as  teacher  and 
general  assistant. 

On  cross-examination,  one  witness  testified  that  such 
services  as  housekeeper  commanded  from  $2.50  to  $3  per 
week.  The  jury  allowed  her  $30  per  month  instead  of  from 
$8  to  $12  per  month.  The  evidence  should  have  been  lim- 
ited to  housekeeper's  wages. 

The  court,  in  his  instructions  to  the  jury,  lost  sight  of 
this  feature  of  the  plaintiff's  case,  and  told  them  that  if  they 
believed  from  the  evidence  that  she  was  wrongfully  dis- 
charged from  the  services  of  the  defendant,  after  she  had 
labored  for  him  for  years,  then  she  would  be  entitled  to  re- 
cover for  such  services  as  had  been  performed  by  her  within 
five  years  prior  to  the  commencement  of  the  suit,  such  sum 
as  the  services  rendered  were  reasonably  worth.  The  in- 
struction should  have  been  limited  to  housekeeper's  services. 

The  court  very  liberally  instructed  for  the  defendant,  and 
there  was  no  error  in  refusing  instructions. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 


Halcolm  McPhail  y.  Etta  Trovillo. 

1.  Breach  op  Promise— Burden  of  Proof,— In  an  action  for  a  breach 
of  a  promise  of  marriage,  the  burden  of  proving  such  promise  by  the 
preponderance  of  evidence  is  upon  the  plaintiff. 

2.  J\TRY— Judges  of  the  Credibility  of  Witnesses.^lt  Is  true  in  law 
that  the  jury  are  the  sole  judges  of  the  credibility  of  witnesses  and  of 
the  weight  to  be  given  to  their  testimony,  but  if  this  proposition  ia  tobe 
taken  without  limitation^  the  Appellate  Court  can  never  find  a  fact  dif- 
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ferent  from  what  the  jury  have,  but  moat  let  their  verdict  stand,  whether 
consistent  with  the  weight  of  evidence  or  not,  and  no  matter  to  what  ex- 
tent they  may  have  disregarded,  from  prejudice,  caprice  or  otherwise, 
competent  and  unimpeached  testimony. 

AMampstt.— Breach  of  promise  of  marriage.  Error  to  the  Circuit 
Court  of  Rock  Island  County;  the  Hon.  HiRA.li  Bioblow,  Judge,  presid- 
ing. Heard  in  this  court  at  the  December  term,  1895.  Reversed,  with 
a  finding  of  facts.    Opinion  filed  June  1,  1896. 

jAOKsoif  &  HusATy  attorneys  for  plaintiff  in  error. 

J.  M.  Bbardslbt  and  William  McEniby,  attorneys  for  de- 
fendant in  error. 

Mb.  Jdstiob  Cbabtbbv  dbliybbed  thb  opinion  of  the 
Court. 

This  was  an  action  for  breach  of  promise  of  marriage. 
There  was  a  trial  by  jury,  verdict  of  $1,250,  motion  for  new 
trial  overraled,  the  judgment  on  verdict  against  plaintiff  in 
error  for  $1,250  damages  and  for  costs.  Various  errors  are 
assigned  upon  the  record  calling  in  question  the  propriety 
of  the  rulings  in  the  court  below,  but  the  principal  point 
relied  upon  for  a  reversal  is,  that  the  verdict  is  contrary  to 
the  weight  of  the  evidence,  and  that  question  we  will  con- 
sider first. 

The  facts,  as  we  gather  them  from  a  very  careful  exami- 
nation of  the  evidence,  are  substantially  as  follows :  At  the 
time  of  the  alleged  promise  to  marry,  defendant  in  error 
was  a  dressmaker,  living  at  Reynolds,  in  Bock  Island 
county,  and  occupying  rooms  over  the  store  in  which 
plaintiff  in  error,  and  his  partner,  "William  Mclntyre,  were 
carrying  on  business  in  general  merchandise.  She  was  then 
thirty-seven  years  old;  had  been  married  at  the  age  of  six- 
teen, or  twenty-one  years  before  her  acquaintance  with  Mc- 
PhaiL  She  had  lived  with  her  husband  some  ten  years,  had 
one  child,  a  boy,  about  fourteen  years  old  at  the  time  of  the 
trial,  and  left  her  husband  and  boy  in  Kansas,  returning  to 
Illinois,  where  she  procured  a  divorce  from  her  husband, 
who  had  died  since  the  divorce.    Her  boy  has  never  lived 
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with  her  since  she  left  Kansas,  but  resides  vrith  the  man 
who  was  his  father's  i>artner,  and  she  has  only  seen  him  once 
since  she  returned  to  Illinois. 

The  plaintiff  in  error,  McPhail,  is  a  sinejle  man,  the  junior 
partner  of  the  firm  of  Mclntyre  &  McPhail,  general  mer- 
chants in  said  town  of  Eeynolds,  and  he  is  just  the  same 
age  as  defendant  in  error.  The  parties  had  known  each 
other  prior  to  December,  1893,  for  several  years,  but  up  to 
that  time  the  acquaintance  seems  to  have  been  but  casual. 
Defendant  in  error  swears  that  on  a  certain  evening  in  De- 
cember, 1893,  she  met  McPhail  on  the  street  and  after  some 
unimportant  conversation  they  separated,  she  returning  to 
her  rooms,  where,  a  few  minutes  afterward,  McPhail  came 
to  visit  her.  He  stayed  there  until  half  past  ten  o'clock,  and, 
she  says,  "  when  he  went  to  go  home  he  loft  very  affection- 
ately." On  her  cross-examination  she  admitted  sitting  in 
his  lap  and  allowing  him  to  kiss  her  on  the  occasion  of  this 
first  visit.  She  testifies  that  McPhail  continued  callinor 
upon  her  until  the  latter  part  of  the  following  February 
(1894).  That  he  had  frequently  tried  to  take  liberties  with 
her  person,  had  placed  his  hands  npon  her  limbs,  and  took 
hold  of  her  ankle,  but,  as  she  says^  "  no  higher.'^  That  he 
would  have  done  more  if  he  could,  but  she  wouldn't  allow  it. 
That  he  then  promised  to  marry  her,  and  she  gave  way  to 
him,  illicit  relations  between  them  commencing  either  the 
night  she  says  he  promised  to  marry  her,  or  very  shortly 
afterward,  and  continuing  until  the  following  September. 
She  admitted  that  McPhail's  visits  to  her  were  in  secret, 
and  in  order  that  his  coming  to  see  her  should  not  be  known 
by  others,  a  private  way  to  get  to  her  rooms  was  arranged, 
by  taking  off  boards  in  the  partition  between  the  store  and 
the  back  stairway  to  her  apartments,  so  that  when  McPhail 
wanted  to  go  and  see  her,  he  would  crawl  through  the  hole 
made  by  taking  the  boards  off,  while  she  waited  with  a  chair 
on  the  opposite  side  to  help  him  down.  This  appears  by 
her  own  testimony,  but  she  says  it  was  because  McPhail  did 
not  want  their  engagement  known  in  Eeynolds,  on  account 
of  the  sensation  it  would  make. 
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So  far  as  the  alleged  promise  of  marriage  is  concerned, 
plaintitf's  case  rests  solely  and  entirely  upon  her  own  testi- 
mony. Not  a  single  witness  was  called  to  corroborate  her 
upon  any  fact  or  circumstance  bearing  upon  that  question. 
Witnesses  were  called  by  her  as  to  her  general  reputation 
for  chastity,  but  that  testimony  had  no  bearing  upon  the 
real  question  at  issue,  namely,  whether  or  not  there  ever 
was  a  promise  on  the  part  of  McPhail  to  marry  her.  That 
he  ever  made  such  promise,  McPhail  most  positively  and 
emphatically  denies.  The  illicit  intercourse  with  her  he 
admits,  but  insists  that  it  was  by  her  own  free  will,  and  even 
by  her  own  seeking  and  invitation,  if  not  by  words,  yet  by 
acts  which  amounted  to  the  same  thing.  He  swears  that 
prior  to  the  commencement  of  these  illicit  relations  the  sub- 
ject of  marriage  between  them  was  never  mentioned  or  re- 
jferred  to;  that  the  first  conversation  that  they  ever  had 
about  marriage  was  the  last  time  he  called  upon  her,  in 
August,  of  1894,  when  she  said  "she  would  not  do  this  any 
more"  unless  he  would  marry  her;  that  he  then  told  her 
'*all  right,  that  settled  it,"  and  she  said  "all  right." 

The  burden  of  proving  the  promise  of  marriage  being 
upon  the  plaintiff,  and  her  testimony  being  directly  contra- 
dicted by  the  defendant,  it  can  not  be  said  she  has  proven 
her  case  by  a  preponderance  of  the  evidence,  provided  the 
witnesses  are  equally  entitled  to  credit  for  truthfulness. 
But  we  think  there  is  some  corroboration  of  McPhail,  not 
only  in  the  testimony  of  witnesses,  but  in  the  circumstances 
and  probabilities  surrounding  the  whole  intimacy  of  the 
parties,  as  shown  by  the  evidence. 

The  witness  W.  J.  Mclntvre,  testifies  to  a  conversation 
he  had  with  defendant  in  error  at  the  depot  in  Rock  Island, 
on  February  11,  1895,  in  which  she  told  the  witness  she  w^as 
"  darned  mad."  And,  among  other  things,  she  said  there 
was  "a  clique  in  Reynolds  trying  to  run  her  out  of  town, 
and  that  Mack  (meaning  McPhail)  was  in  it."  She  said 
she  would  be  even  with  him.  "  I  says, '  What  are  you  going 
to  do?'  She  says,  'I  am  going  to  sue  him.'  'Why,'  I 
says,  'for  the  Lord's  sake,  what  are  you  going  to  sue  him 
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tQvV  She  says,  'f'or  breach  of  promise/  I  says, 'Do 
you  want  to  stand  up  there  and  tell  me  that  McPhail  ever 
asked  you  to  marry  him?'  and  she  says,  'Well,  no,  but  then 
he  led  me  to  believe  he  was.'  "  And  after  some  similar  con- 
versation, the  witness  asked  her  what  had  been  done,  and 
in  what  way  he  had  led  her  to  believe  he  would  marry  her, 
and  her  answer  was,  "  Well,  darn  him,  what  did  he  come 
up  there  for  ? "  And  on  cross-examination  the  witness  said, 
*'  When  I  asked  her  if  Mack  had  agreed  to  marry  her,  she 
said  that  he  had  not."  The  plaintiff  was  not  recalled  to 
contradict  this  testimony,  but  in  her  cross-examination, 
when  on  the  stand  in  her  own  behalf,  she  testified  to  having 
a  conversation  with  Mr.  Mclntyre  at  the  time  and  place 
referred  to,  but  she  swears  that  she  then  told  Mclntyre  that 
McPhail  had  promised  to  marry  her,  and  if  he  didn't  do 
it  she  was  going  to  sue  him.  The  witness  Mclntyre  is  in 
no  wise  interested  in  this  suit,  except  as  he  may  have  a 
friendly  feeling  for  his  partner,  and  if  his  version  of  the 
conversation  is  correct,  the  plaintiff  did  not  then  claim  that 
McPhail  had  in  fact  promised  to  marry  her,  but  only  that 
he  led  her  to  believe  he  was  going  to  do  so.  The  witness 
Frank  Keim  testifies  to  a  conversation  with  defendant  in 
error,  in  August,  1891,  at  a  time  when  she  claims  this  mar- 
riage contract  was  in  force,  if  it  ever  was,  in  which,  if  he 
tells  the  truth,  she  made  an  indecent  remark  in  reference  to 
the  idea  of  her  marrying  McPhail,  which  was  entirely  in- 
consistent with  the  claim  she  now  makes,  that  she  was 
under  an  engagement  to  marry  him,  and  which  she  desired 
to  have  carried  out.  We  are  asked  to  disbelieve  this  testi- 
mony, because  the  jury  could  not  have  given  it  much  weight, 
and  it  is  said  they  are  the  sole  judges  of  the  credibility  of 
the  witnesses,  and  of  the  weight  to  be  given  to  their  testi- 
mony, and  in  law  this  is  true;  but  if  this  proposition  is  to  be 
taken  without  limitation,  then  an  appellate  court  can  never 
find  a  fact  differently  from  what  the  jury  have  found,  but 
must  always  let  their  verdict  stand,  whether  sustained  by 
the  weight  of  the  evidence  or  not,  and  no  matter  to  what 
extent  they  may  have  disregarded,  from  prejudice,  caprice 
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or  otherwise,  competent  and  unimpeached  testimony.  But 
ever  since  courts  have  had  an  existence  in  this  State,  trial 
judges,  as  well  as  the  higher  courts,  have  been  constantly 
setting  aside  verdicts  of  juries,  because  not  supported  by  the 
evidence,  and,  in  a  proper  case,  it  is  clearly  not  only  their 
right,  but  their  duty  to  do  so,  in  order  that  justice  may  be 
done.  It  is  argued  by  counsel  for  defendant  in  error,  that 
it  is  impossible  a  woman  of  such  high  moral  instincts,  as  he 
claims  the  evidence  shows  her  to  be,  could  have  used  the 
language  attributed  to  her  by  the  witness  Keim. 

We  have  no  disposition  to  indulge  in  any  harsh  criticism 
of  her  conduct,  as  shown  by  the  record  in  this  case,  but  we 
think  the  less  that  is  said  about  her  high  moral  instincts  the 
better.  Her  own  testimony  as  to  her  association  with 
plaintiff  in  error,  and  her  admissions  as  to  what  took  place 
between  her  and  the  witness  Dr.  Werner,  when  he  called 
upon  her,  do  not  indicate  that  she  was  a  woman  of  ex- 
tremely refined  notions  as  to  the  proper  distance  to  be 
maintained  between  virtuous  people  of  opposite  sexes. 
There  is  no  pretense  that  Dr.  Werner  was  paying  any  partic- 
ular attention  to  her,  and  yet  she  admits  that  when  he 
casually  called  at  her  rooms,  and  they  w^ere  then  alone 
together,  she  was  "  cutting  up  "  with  him,  putting  on  his 
overcoat,  that  he  pushed  her  over  on  to  the  bed,  and  tried 
to  put  his  hand  on  her  person,  and  can't  say  positively 
whether  she  sat  in  his  lap  or  not.  We  hardly  think  this  con- 
duct indicates  that  refined  delicacy  or  those  "  high  moral 
instincts  "  which  it  is  insisted  the  defendant  in  error  pos- 
sessed, and  which,  she  claims,  have  been  so  grossly  out- 
raged by  the  plaintiff  in  error.  But  if  we  take  the  testimony 
of  Dr.  Werner  as  being  true,  she  allowed  him,  on  the 
occasion  when  she  admits  he  was  at  her  rooms,  to  take  all 
the  liberties  with  her  that  he  chose,  and  in  effect  seemed 
to  chide  him,  because  he  did  not  seek  to  have  sexual  inter- 
course with  her.  It  is  unnecessary  to  discuss  or  detail  his 
entire  testimony,  but  if  true^  it  certainly  places  defendant 
in  error  in  anything  but  an  enviable  light,  as  a  woman  of 
refined  and  pure  mind.     We  are  asked  also  to  disregard  the 
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testimony  of  this  witness  as  unworthy  of  belief,  but  we  see 
no  reason  why  we  should  take  the  uncorroborated  denial  of 
defendant  in  error,  as  against  the  testimony  of  Mclntyre, 
Keim,  Werner  and  plaintiff  in  error,  who  all  contratlicted 
her  upon  important  facts  in  the  case.  It  is  true  we  have 
not  the  advantage  of  having  seen  the  witnesses,  and  can 
only  judge  of  them  from  what  appears  in  the  record,  but 
that  is  true  of  every  case  which  comes  up  for  review,  and 
unless  something  appears  to  discredit  the  testimony  of  a 
number  of  witnesses,  as  against  one,  we  can  not  say  that  the 
one  shall  be  believed  as  against  the  number. 

So  far  as  the  sworn  testimony  is  concerned,  we  think  the 
preponderance  of  the  evidence  was  with  the  plaintiff  in 
error,  rather  than  with  the  defendant  in  error,  upon  whom 
the  burden  of  proof  lay.  But  in  this  case  there  is  an  entire 
absence  of  any  of  those  facts  or  circumstances  which  are 
the  usual  concomitants  of  an  engagement  to  marry.  No 
one  btit  themselves  ever  knew,  while  their  intimacy  was 
going  on,  that  they  were  seeing  each  other  at  all,  or  having 
any  association  whatever.  All  their  meetings  were  secret 
and  clandestine,  pains  being  taken  by  McPhail,  with  the  ac- 
tive participation  and  co-oi)eration  of  defendant  in  error,  to 
allow  him  access  to  her  rooms  without  the  knowledge  of 
the  outside  world.  They  were  never  seen  out  riding  or 
walking  together,  never  went  to  entertainments  or  to  church 
in  each  other's  company,  and  in  fact  their  conduct,  during 
all  the  six  or  seven  months  of  their  intimacy,  seems  far  more 
consistent  with  the  idea  of  a  guilty  liaison^  as  claimed  by 
McPhail,  than  that  of  an  engagement  to  marry,  as  con- 
tended for  bv  defendant  in  error.  It  must  be  remembered 
that  she  was  a  woman  of  mature  age,  and  not  a  young,  un- 
sophisticated girl.  She  had  been  a  married  woman  and  was 
a  mother.  She  knew  what  every  advance,  or  approach  to- 
ward impropriety  with  the  other  sex  meant,  and  would 
probabb/  lead  to,  if  not  repelled  at  the  outset.  And  yet,  at 
his  first  visit,  she  allowed  liberties  and  caresses  from  McPhail, 
by  sitting  in  his  lap  and  permitting  him  to  kiss  and  fondle 
her,  which  were  liable  to  inflame  the  passions  and  lead  to 
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the  results  which  followed.  Had  she  been  a  woman  of 
"  high  moral  instincts  ^^  she  would  not  have  allowed  conduct 
which  would  very  naturally  lead  to  indecent  proposals,  but 
if  such  proposals  were  made,  a  virtuously  minded  woman 
would  have  instantly  repelled  them  as  an  insult,  and  not 
even  a  promise  of  marriage  at  some  time  in  the  future  would 
have  induced  her  to  submit,  at  once,  to  illicit  intercourse, 
and  continue  the  same  for  six  or  seven  months,  without  an 
intimation  to  a  living  soul  that  she  expected  the  plaintiff  in 
error  to  marry^  her.  It  seems  to  us  that  her  testimony,  un- 
der all  the  circumstances  of  the  case,  is  not  more  worthy  of 
credence  than  that  of  McPhail,  and  without  discussing  the 
question  further,  w^e  hold  that  the  verdict  was  not  supported 
by  the  evidence,  and  therefore  the  court  erred  in  not  grant- 
ing the  motion  for  a  new  trial. 

For  the  errors  indicated  the  judgment  will  be  reversed. 

Finding  of  Facts  to  be  Mads  a  Part  of  the  Judgment. 

We  find  the  facts  in  the  above  cause  differently  from 
those  found  in  the  court  below,  as  follows : 

1.  We  find  that  no  promise  to  marry  appellee  was  ever 
made  by  appellant  to  her  in  manner  and  form  as  charged  in 
the  declaratioiL 


Harm  Tnnber  t.  Marshall  &  Daly. 

1.  Bill  OP  Exceptions— Time  o/ 5ignmgr  and  Sealing.— Where  the 
record  fails  to  show  when  a  biU  of  exceptions  was  signed  and  sealed,  it 
will  be  presumed  that  it  was  presented  to  the  judge  and  signed  and  sealed 
in  proper  time.  Affidavits  to  show  that  it  was  not  so  signed  and  sealed 
can  not  be  allowed  to  alter  or  change  the  record. 

2.  SAMK—Titne  of  Filing— When  Immaterial— The  filing  of  a  bill  of 
exceptions  is  immaterial  so  long  as  it  has  been  signed  and  sealed  in  apt 
time. 

3.  SJiSia— Amendment  by  Affixing  Seal,  —After  the  bill  of  exceptions 
has  been  filed,  the  judge  may,  at  the  term  of  court,  on  notice,  amend  it 
by  affixing  his  seal. 

4.  Same— Effect  of  a  Refusal  to  Allow  the  Bill  to  he  Filed,— The  fart 
that  the  judge  in  term  tijue,  on  motion,  refused  to  aUow  a  biU  of  excep- 
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tions  to  be  filed,  can  not  alter  the  presumption  that  it  was  presented  and 
signed  within  the  required  time. 

5.  QAXE—Signvig  and  Filing. Nunc  Pro  Tunc. — A  bill  of  exceptions 
presented  to  the  court  within  the  time  allowed  and  signed  after  the 
time,  and  ordered  filed  nunc  pro  tunc,  will  not  be  stricken  out. 

6.  FRACmcR— Challenge  of  the  Array  of  Jurors. — Where  a  party 
challenged  the  array  of  jurors  because  the  same  was  not  properly  drawn, 
and  his  challenge  was  overruled,  and  he  afterward  asked  leave  to  file  his 
written  motion  and  challenge  to  the  array  nunc  pro  tunc  as  of  the  day 
when  the  challenge  was  first  made,  which  the  court  allowed  but  refused 
leave  to  file  afildavits  in  support  thereof,  the  refusal  of  leave  to  file  t^e 
affidavits  was  held  proper,  as  they  were  not  presented  until  after  the 
motion  had  been  passed  on  and  overruled  by  the  court. 

7.  Jurors — For  Law  Terms  in  County  Courts. — ^The  irregularity  in 
drawing  a  venire  of  eighteen  competent  jurors  instead  of  twelve  as  pro- 
vided in  Sec.  200,  Chap.  87,  R.  S.,  entitled  *'  Courts,*'  amounts  to  nothing. 

8.  Savs— Overruling  Challenge  to  the  Array,  When  Not  Beversible. — 
Overruling  a  challenge  to  the  array  of  the  jurors  will  not  be  reversible 
error  except  where  it  is  shown  that  a  positive  injury  has  resulted  in 
consequence  of  the  refusal  of  the  court  to  quash  the  panel. 

9.  Instructions— iVcffumpfion*  Where  They  Are  Not  Preserved  in  the 
Bill  of  Exceptions. — Where  the  instructions  are  not  preserved  in  the  bill 
of  exceptions,  this  court  will  presume  that  the  jury  were  instructed  in 
such  a  maimer  as  to  correct  any  improper  remarks  that  may  have  been 
made  by  the  court  during  the  trial 

10.  Trials — Improper  Remarks  of  the  Court. — ^Where  no  exceptions 
are  taken  to  the  remarks  of  the  judge  during  the  trial,  the  making  of 
such  remarks  can  not  be  assigned  as  error  in  the  Appellate  Court 

11.  Physicians— A'b/  Insurers  of  Success  in  Treatment.—A  physician 
is  not  an  insurer  of  the  success  of  his  treatment,  and  is  entitled  to  pay 
for  his  services>¥hether  he  succeeds  in  curing  his  patient  or  not,  provided 
he  uses  the  skill  of  an  ordinarily  skillful  physician. 

12.  Appellate  Court  Practice — Abuse  and  Charges  of  Unprofes- 
sional  Condv^ct  in  Briefs  and  Arguments. — ^The  practice  of  indulging  in 
abuse  and  charges  of  unprofessional  conduct,  and  in  making  unbecoming 
and  uncalled-for  insinuations  against  the  motives  of  others,  by  attorneys 
in  their  briefs  and  arguments,  does  not  tend  to  put  their  cases  in  a 
more  favorable  light  in  this  court. 

Assampsit,  for  physician^s  services.  Appeal  from  the  County  Court 
of  Livingston  County;  the  Hon.  Albert  O.  Marshall,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion 
filed  June  1,  1896. 

B.  F.  Jones,  attorney  for  appellant;  E.  P.  Holly,  of 
counsel. 
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ToRRANOK  &  Torrance,  R.  S.  McIlduff  and  Geo.  W. 
Patton,  attorneys  for  appellees. 

Mr.  Prksidino  Justice  Lacbt  delivered  the  opinion  of 
THE  Court. 

In  this  case  the  first  thing  we  will  be  obliged  to  consider 
is  the  motion  made  by  appellees  to  strike  the  bill  of  excei> 
tions  from  the  files,  which  motion  was  taken  with  the  case 
at  the  December  terra  of  this  court. 

The  record  shows  that  the  cause  was  tried  by  Judge  A.  O. 
Marshall,  of  Will  county,  on  exchange  with  the  county 
judge  of  Livingston  county.  The  record  shows  that  the 
judge  tried  the  cause  and  finished  the  trial  on  the  24th  of 
September,  1895,  and  entered  an  order  on  that  day  allowing 
the  appellant  to  file  bill  of  exceptions  in  sixty  days,  which 
time  would  expire  on  the  24th  of  November,  1895. 

The  record  shows  that  the  trial  judge  signed  the  bill  of 
exceptions  on  the  22d  of  November,  1895,  within  the  time 
required  by  the  order. 

The  record  does  not  affirmatively  show  that  the  bill  of 
exceptions  was  not  signed  within  the  time  allowed  by  the 
court,  and  affidavits  filed  in  support  of  this  motion  can  not 
be  allowed  to  alter  or  change  the  record. 

We  must  be  guided  alone  by  the  record.  Underwood  v. 
Hossack,  40  111.  98. 

When  the  record  fails  to  show  when  a  bill  of  exceptions 
was  signed  and  sealed,  it  will  be  presumed  that  it  was  pre- 
sented to  the  judge  and  signed  in  proper  time.  Village 
of  Hyde  Park  v.  Dunham,  85  111.  569. 

The  judge,  after  the  bill  was  filed  at  a  term  of  court  on 
notice,  amended  it  by  affixing  his  seal.  It  is  now  in  proper 
form,  and  we  must  presume  was  signed  in  proper  time. 

The  filing  is  an  immaterial  matter  so  long  as  it  was 
signed  in  apt  time. 

The  fact  that  the  judge  in  term  time,  on  motion,  refused 
to  allow  the  bill  to  be  filed,  can  not  alter  the  presumption 
that  it  was  presented  and  signed  in  the  required  time,  and 
especially  when  the  record  affirmatively  shows  that  it  was 
signed  by  the  judge  November  22, 1895. 
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Notwithstanding  the  order  of  the  court  as  to  the  time  of 
filing  the  bill,  it  will  be  filed  if  it  was  signed  within  the 
time  given.  40  111.  98,  supra;  Street  Ry.  Co.  v.  Morrison, 
etc.,  Co.,  160  111.  289. 

A  bill  of  exceptions  presented  to  the  trial  courts  w^ithin 
the  time  allowed  to  the  judge,  and  signed  after  the  time, 
and  ordered  filed  7ii^^(?  pro  tunc,  will  not  b3  stricken  out. 
Ferris  v.  Com.  NatUBk.,  158  III.  237. 

The  motion  to  strike  the  bill  of  exceptions  from  the  file 
will  therefore  be  overruled. 

This  was  a  suit  bv  J.  A.  Marshall  and  Victor  M.  Dalv, 
under  the  firm  name  of  Marshall  &  Daly,  appellees, 
against  the  appellant,  in  an  action  of  assumpsit  to  recover  a 
bill  claimed  to  be  due  them  as  physicians  and  surgeons  for 
treating  a  dislocated  shoulder  of  the  appellant.  The  case 
was  tried  by  a  jury,  and  resulted  in  a  verdict  and  judgment 
for  appellees  for  $175.55. 

The  appellant  pleaded  the  general  issue  and  a  special  plea, 
that  the  appellees  were,  in  treating  him,  so  careless  and  un- 
skillful in  the  discharge  of  their  professional  duties  in  and 
about  the  treatment  of  the  appellant,  that  through  such 
carelessness  appellant  became  a  cripple. 

At  the  September  term  of  the  County  Court  appellant 
demanded  a  jury  to  try  the  cause.  There  was  venire  issued 
for  eighteen  jurors,  returnable  on  September  11,  1895. 

On  the  12th  of  September  appellant  challenged  the  array 
of  jurors,  because  the  same  were  not  properly  dmwn,  which 
challenge  was  overruled  by  the  court,  and  the  cause  was 
adjourned  to  the  19th  of  the  same  month.  On  that  day,  the 
court  having  convened,  appellant  asked  leave  to  file  his 
written  motion  and  challenge  to  the  array  of  the  jury  nunc 
pro  tunc  as  of  September  12, 1895.  The  court  allowed  appel- 
lant to  file  his  written  motion,  but  not  the  affidavits  in 
support  thereof,  as  no  previous  leave  had  been  given  to  file 
affidavits.  The  court  was  justified  in  not  allowing  the  affida- 
vits in  support  of  his  challenge  to  the  array  to  the  jury, 
because  they  were  not  presented  until  after  the  motion  had 
been  passed  on  and  overruled  by  the  court. 
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Sec.  200,  Chap.  37,  Kurd's  E.  S.,  provides  for  the  mode  in 
which  a  jury  panel  shall  be  drawn.  Unless  otherwise  or- 
dered the  manner  of  drawing  is  to  be  the  same  as  in  the 
Circuit  Court.  But  in  case  there  is  no  jury,  and  one  shall 
be  demanded,  the  court  "  shall  order  a  venire  to  issue  for 
twelve  competent  jurors,"  etc. 

The  point  of  the  objection  is  that  the  venire  was  issued 
for  a  greater  number  than  required  by  the  statute,  to  wit, 
the  number  of  eighteen. 

Now  we  think  the  spirit  of  the  statute,  all  its  provisions 
considered,  is  that  the  court  may  issue  a  venire  for  more 
than  twelve  jurors,  in  case  the  court  decrees  a  greater  was 
needed. 

The  general  drawing  is  to  be  the  same  as  in  the  Circuit 
Court,  and  that  act.  Sec.  8,  Chap.  78,  R.  S.,  requires  the 
clerk  to  draw  a  "sufficient  number,"  not  less  than  thirty. 
The  intention  of  the  statute  was  to  give  such  power  as  that 
the  court  would  have  enough  for  two  panels  after  excuses 
and  failure  to  serve  were  counted  out.  But  as  only  one  jury 
would  be  wanted,  it  would  not  be  necessary  for  the  conven- 
ience of  the  court  to  order  a  venire  for  more  than  twelve. 

The  legislature  had  no  intention  in  restricting  the  num- 
ber to  twelve,  of  guarding  the  rights  of  litigants. 

The  irregularity,  if  any,  amounts  to  nothing.  Again, 
overruling  a  challenge  to  the  array  will  not  be  held  rever- 
sible error,  where  it  is  not  shown  that  a  positive  injury  has 
resulted  in  conseqence  of  the  refusal  of  the  court  to  quash 
the  panel.  The  People  ex  rel.  v.  Madison  Co.,  125  111.  334, 
and  cases  cited.  The  objection  that  the  court  erred  in  not 
sustaining  appellant's  motion  to  suppress  certain  deposi- 
tions taken  by  agreement,  is  not  well  taken. 

The  depositions  were  taken  under  stipulation,  which 
waived  all  objection  urged  against  them. 

The  objections  that  the  court  erred  in  making  some  re- 
marks on  the  evidence  of  Dr.  Graham  is  not  well  taken,  for 
the  reason  that  the  court's  remarks  referred  to  no  portion 
of  the  deposition  read  by  the  appellant,  and  furthermore, 
the  instructions  were  not  preserved  in  the  bill  of  exceptions, 
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and  this  court  will  presume  that  the  jury  were  instructed 
in  such  a  manner  as  to  correct  the  effect  of  any  improper 
remarks,  and  besides,  there  appear  to  be  no  exceptions 
taken  to  the  remarks  of  the  judge  at  that  time. 

We  can  see  no  substantial  error  on  the  part  of  the  court 
in  not  sustaining  the  objection  of  appellant  to  the  hypothet- 
ical questions  and  answers  in  the  depositions.  As  far  as 
we  can  gather  from  the  abstract,  the  questions  and  answers 
were  correct. 

The  court  did  not  err  in  not  sending  the  cause  to  the  Cir- 
cuit Court  for  trial.  There  was  present  an  impartial  judge 
from  another  county,  who  had  the  power  to  try  the  case, 
and  there  was  no  necessity  of  sending  it  to  the  Circuit 
Court. 

The  last  and  final  objection  is,  that  the  evidence  fails  to 
support  the  verdict.  This  point,  also,  we  feel  obliged  to 
overrule. 

It  appears  from  the  evidence  that  on  the  twenty-fifth  of 
September  the  appellant  was  thrown  from  his  buggy  and 
his  left  shoulder  joint  dislocated  by  the  fall.  On  the  next 
day  Doctor  Daly,  one  of  the  appellees,  was  called  and 
treated  the  appellant's  shoulder  and  reduced  the  dislocation, 
or  at  least  the  evidence  tends  to  show  it.  In  three  or  four 
days  the  appellant  was  directed  to  call,  and  did  so,  at  the 
doctor's  office,  and  the  shoulder  appeared  to  be  doing  well. 

The  appellant  was  not  again  seen  by  either  of  the  appel- 
lees until  the  fourteenth  day  of  November  of  the  same 
year.  When  he  was  seen  by  Dr.  Marshall,  appellee,  he 
found  the  shoulder  in  anchylosed  condition,  and  he  was  un- 
able to  move  it,  and  the  doctor  told  him  if  he  would  come 
in  and  take  anaesthetics,  the  adhesions  could  be  broken  and 
by  keeping  up  passage  motion  he  might  have  a  pretty  fair 
arm. 

The  next  day  appellant  came  to  the  doctor's  office,  took 
the  anaesthetics  and  one  of  the  appellees  proceeded  to  per- 
form the  operation,  and  in  doing  so,  the  axillary  artery  was 
ruptured,  which  the  evidence  strongly  tends  to  show  is 
rarely  ever  done  under  such  treatment.  The  next  day  the 
appellee  Dr.  Marshall  took  the  patient  to  Chicago  to  the 
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Presbyterian  Hospital  and  called  Dr.  Graham,  an  eminent 
surgeon  of  Chicago,  who  performed  a  surgical  operation  on 
him.  He  cut  down  upon  the  blood  vessel,  cleaned  out  the 
cavity  which  was  filled  with  blood  clot,  sought  out  the 
bleeding  vessel,  tied  it,  sewed  up  the  wound  and  dressed 
it.  It  was  the  axillary  artery  that  was  ruptured.  Dr.  Gra- 
ham testified  that  at  that  time  the  head  of  the  humerus  or 
head  of  the  bone  was  in  the  socket,  where  it  belonged. 
The  appellant,  however,  never  fully  recovered  from  the 
wound  and  as  the  evidence  tends  to  show,  his  arm  is  just 
stiflF  and  the  humerus  out  of  place. 

It  is  contended  by  the  appellant  that  the  dislocation  of 
the  shoulder  was  never  in  the  first  instance  reduced  and  that 
caused  the  anchylosis  and  the  necessity  of  breaking  up  the 
adhesions  on  the  fourteenth  of  November,  from  which  his 
subsequent  trouble  resulted.  The  great  weight  of  testi- 
mony seems  to  show  that  appellees  used  reasonable  skill  in 
treating  the  dislocated  shoulder,  that  the  shoulder  was  prop- 
erly reduced  in  the  first  instance,  and  that  they  used  reason- 
able skill  in  all  their  subsequent  treatment. 

Several  of  the  most  eminent  physicians  of  Chicago  give 
it  as  their  opinion  that  the  appellees'  treatment  of  appel- 
lant's wound  was  good  practice  in  every  step.  Dr.  D.  W. 
Graham,  Dr.  J.  E.  Owens,  Dr.  Anderson  and  Dr.  J.  B. 
Hamilton  all  testify  in  their  opinion  that  the  appellees 
gave  appellant's  shoulder  proper  treatment. 

One  of  the  main  points  that  appellant  makes  by  his  coun- 
sel is  that  if  the  shoulder  had  been  properly  reduced  in  the 
first  instance,  and  anchylosis  had  set  in,  that  it  was  not 
proper  practice  to  break  up  the  adhesions;  that  he  would 
have  gotten  proper  motion  in  the  lapse  of  time  without  it. 
But  the  physicians  spoken  of  say  that  that'  was  proper 
advice  to  give. 

Speaking  on  this  point.  Dr.  Owens  says :  "  Patients  don't 
always  get  the  benefits  that  we  hope  they  will  get  in  cases 
where  the  shoulder  has  been  dislocated,  but  that  advice  was 
such  as  a  surgeon  in  good  practice  would  give  under  the  cir- 
cumstances." 

Vol.  LXV  48 
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The  evidence  also  tends  to  show  that  the  rupture  of  the 
axillary  artery  necessitating  the  sut^gical  operation  to  be 
performed  in  Chicago,  and  the  performing  of  it,  was  the 
probable  cause  of  the  shoulder  becoming  again  dislocated,  if 
it  was  so.  It  is  true  that  there  was  some  opposing  testimony 
to  that  given  on  behalf  of  the  appellees,  but  the  jury  were 
the  judges  of  the  weight  to  be  given  to  it. 

A  physician  is  not  an  insurer  of  the  success  of  his  treat- 
ment, and  is  entitled  to  pay  for  his  services  whether  he  suc- 
ceeds in  curing  his  patient  or  not,  provided  he  uses  the  skill 
of  an  ordinarily  skillful  phvsician. 

The  appellant  in  this  case  has  met  with  a  most  serious 
misfortune,  but  the  evidence  failed  to  show,  in  the  estima- 
tion of  the  jury,  that  appellees  were  in  any  way  to  blame 
for  it,  or  failed  to  treat  appellant's  shoulder  in  a  reasonably 
skillful  manner  according  to  the  practice  of  surgeons. 

There  appears  to  be  much  feeling  in  the  case  on  the  part 
of  the  parties  litigant,  and  the  attorneys  on  each  side  seem 
to  participate  in  such  feeling  in  an  unusual  degree.  They 
so  far  forget  themselves  as  to  violate  the  rules  of  this  court 
by  indulging  in  abuse  and*in  charges  of  unprofessional  con- 
duct and  in  making  unbecoming  and  uncalled-for  insinua- 
tions against  each  other's  motives. 

We  wish  to  say  that  the  use  of  such  language  in  attorneys' 
briefs  and  arguments  never  tends  to  put  their  cause  in  a 
more  favorable  light  before  this  court. 

Seeing  no  reversible  error  in  the  record  the  judgment  of 
the  County  Court  is  affirmed. 


Jerome  Howe  v.  Charles  Munson. 

1.  Trover— For  Conversion  of  Orain  in  a  Public  Warehouse, — The 
fact  that  grain  has  been  stored  in  a  public  warehouse  and  mingled  with 
other  grain,  does  not  defeat  the  title  to  the  same,  or  prevent  the  owner 
from  maintaining  trover  against  one  who  converts  it  to  his  own  use. 

2.  Same— Orain  in  a  Common  Mass,— Where  a  number  of  persons 
stored  oats  in  a  warehouse,  which  of  necessity  became  mixed  with  qaan- 
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titles  of  other  oats  of  like  quality  belonging  to  others,  each  individual 
retains  his  title  and  is  entitled  U>  retain  the  control  and  ownership  of  his 
particular  portion  of  the  whole,  and  neither  of  the  parties  has  the 
right  to  dispose  of  another's  share  of  the  entire  mass  without  being 
guilty  of  a  conversion. 

TroTCP. — Appeal  from  the  Circuit  Court  of  Marshall  County;  the  Hon. 
Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  De- 
cember term,  1895.    AfBlrmed.    Opinion  filed  June  1,  1896, 

Barnes  &  Barnes  and  Winslow  Evans,  attorneys  for  ap- 
pellant. 

The  distinction  between  the  obligation  to  restore  the 
specific  things  and  the  obligation  to  return  other  things 
of  the  like  kind  and  equal  in  value,  holds  in  cases  of  hiring 
r.s  well  as  in  cases  of  deposits  and  gratuitous  loans.  In  the 
former  cases,  it  is  a  regular  bailment;  in  the  latter,  it  be- 
comes a  debt  or  innominate  contract.  Lonergan  v.  Stewart, 
56  111.  44,  49;  Story  on  Bailments,  Sec.  439. 

"Where  goods  are  ponderous,  and  incapable  of  being 
handed  over  from  one  to  another,  there  need  not  be  an  act- 
ual delivery;  but  it  may  be  done  by  that  which  is  tanta- 
mount,  such  as  the  deliverv  of  the  key  of  a  warehouse  in 
which  the  goods  are  lodged,  or  by  delivery  of  other  indicia 
of  property."     Chaplin  v.  Kogers,  1  East,  192. 

On  sale  of  brick-kiln  it  is  not  necessary  to  remove  it  to 
constitute  delivery  as  to  third  persons.  Mere  acts  of  own- 
ership are  sufficient.    Finer  v.  Cover,  55  111.  391. 

At  common  law  receipts  given  by  a  warehouseman  for 
chattels  in  his  possession  stand  in  the  place  of  the  property 
itself.  A  delivery  of  the  receipt  has  the  same  effect  in 
transferring  the  title  to  the  property  as  the  delivery  of  the 
property.  Burton  v.  Curyea,  40  111.  320;  Northrop  v.  First 
National  Bank,  27  111.  App.  527,  and  cases  cited. 

On  a  sale  of  chattels,  whether  by  bill  of  sale,  by  mort- 
gage, by  deed  of  trust,  or  on  a  verbal  sale,  the  title  vests  and 
becomes  complete  against  creditors,  etc.,  by  a  delivery  to 
the  purchaser,  mortgagee,  trustee.  Fossession  of  chattels 
is  notice  of  ownership. 

The  delivery  of  possession  is  as  effectual  as  the  acknowi- 
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edgraent  and  recording  of  the  chattel  mortgage.  Wilson  v. 
Pearson,  20  111.  81,  88. 

Where  two  diflferent  persons  each  have  an  equal  right  to 
the  possession  of  personal  property,  either  as  purchasers 
from  the  owner  or  mortgagees  from  the  owner,  the  first  in 
possession  is  the  stronger  in  right  and  entitled  to  hold  such 
property.     Frank  v.  Miner,  50  III.  444. 

The  rule  is,  when  one  of  two  innocent  parties  must  be  a 
loser,  then  qui  prior  est  ieinpore  potior  est  jure.  Broom's 
Legal  Maxims,  358,  359. 

Fred.  S.  Potter,  attorney  for  appellee;  J.  H.  Jackson,  of 
counsel. 

Independent  of  the  provisions  of  the  constitution  and 
statutes  respecting  public  warehouses,  it  was  competent  for 
the  parties  to  agree  that  the  receivers  might  mix  the  wheat 
with  other  of  the  same  grade,  and  hold  for  the  deliverer  at 
his  risk  an  equal  amount  of  that  grade,  with  or  without 
compensation,  until  it  should  be  called  for  by  him,  or  they 
should  agree  with  him  to  take  it  as  purchasers;  and  that  the 
delivery  under  that  arrangement  would  be  only  a  bailment. 
Ardinger  v.  Wright,  38  111.  App.  101;  Kimberly  v.  Patchin, 
19  K  Y.  330;  Dole  v.  Olmstead  et  al.,  36  111.  150;  41  Id.  344; 
Benjamin  on  Sales  (Corbin's  Notes),  Sees.  478  and  483,  p. 
433  and  437. 

Mr.  Justice  Crabtree  delivered  the  opinioic  of  the 
Court. 

This  was  an  action  of  trover  to  recover  the  value  of  three 
thousand  and  sixty-three  bushels  and  four  pounds  of  oats, 
which  appellee  claims  that  appellant  wrongfully  took  from 
him  and  converted  to  his  own  use.  The  evidence  shows 
that  these  oats  at  the  time  of  their  alleged  conversion  were 
worth  twenty-seven  cents  per  bushel.  The  case  was  tried 
by  the  court  below,  without  a  jury,  issues  found  for  appel- 
lee, and  judgment  in  his  favor  for  $845.95  damages,  and  for 
costs.  From  the  evidence  it  appears  that  one  Joseph  Rey- 
nolds was  a  grain  buyer  at  Evans^  in  Marshall  county;  that 


Second  District — December  Term,  1895.    677 

Howe  V.  MuDson. 

he  had  two  warehouses,  or  elevators,  in  which  grain  was 
received  for  storage;  one  called  the  "  East  House,"  and  the 
other  the  "  West  House."  In  the  former  he  received  grain 
from  appellee  and  others,  free  of  storage.  In  the  west 
house,  if  grain  was  left  for  a  longer  period  than  sixty  days 
storage  was  charged.  Appellant  was  a  banker  at  Wenona, 
and  advanced  $3,000  to  Reynolds  with  which  to  purchase 
oats,  and  took  a  note  from  Reynolds  for  that  amount.  To 
secure  the  payment  of  this  note,  Reynolds  gave  appellant  a 
warehouse  receipt  for  13,000  bushels  of  oats.  Appellee 
stored  in  the  east  warehouse  3,300  bushels  of  oats,  which 
by  agreement  with  Reynolds,  were  to  be  stored  free,  but  at 
the  risk  of  owner  from  loss  by  fire.  Appellee  procured  in- 
surance upon  his  oats,  although  they  were  mixed  with  a 
large  quantity  of  others  of  the  same  grade,  stored  in  the 
bins  of  the  warehouse.  Appellant  becoming  afraid  of  the 
security  of  these  warehouse  receipts,  determined  to  take 
actual  possession  of  the  oats,  and  applied  to  Reynolds  for 
that  purpose.  Appellant  went  to  the  warehouse  with  Rey- 
nolds, and  tacked  notices  on  the  bins  in  both  the  east  and 
west  elevators,  which  notices  stated  that  such  bins  contained 
oats  belonging  to  Jerome  Howe,  the  appellant.  There  were 
then  about  18,000  bushels  of  oats  in  the  east  house,  besides 
a  large  quantity  stored  in  the  west  house.  It  appears  that 
Reynolds  shipped  out  a  good  many  oats,  part  of  which  were 
taken  from  the  east  elevator  and  part  from  the  west.  The 
proceeds  of  the  sales  of  these  oats  so  shipped  out  were  ap- 
plied by  appellant  and  Reynolds,  partly  in  payment  of  the 
$3,000  note,  and  partly  as  a  credit  to  Reynolds  on  his  open 
bank  account  vyith  appellant.  When  all  the  oats  except 
about  7,000  bushels  had  been  shipped  out  of  the  east  house, 
appellant  replevied  the  remainder,  sold  them,  and  converted 
the  proceeds  to  his  own  use.  It  is  insisted  the  transaction 
between  appellee  and  Raynolds  was  a  sale — that  the  ware- 
house was  not  a  public  warehouse  within  the  meaning  of 
the  statute,  and  when  the  grain  became  mixed  with  the 
other  grain  therein,  so  that  it  could  not  be  identified,  appel- 
lee lost  his  title  thereto,  and  could  not  maintain  trover  for 
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the  conversion  thereof.  But  there  was  evidence,  we  think, 
from  which  the  court  was  warranted  in  finding  that  this  was 
a  public  warehouse,  and  the  fact  appellee's  oats  were  mixed 
with  others  of  like  quality,  did  not  defeat  his  title  thereto. 
In  the  west  house  oats  were  stored  for  a  compensation,  and 
that  might  very  properly  be  considered  a  public  warehouse 
within  the  meaning  of  the  statute.  Reynolds  was  carrying 
on  a  general  grain  business,  using  both  houses  or  ^levators 
as  he  might  find  most  convenient.  There  would  seem  to  be 
no  good  reason  for  so  separating  them  as  to  hold  one  to  be 
a  public  and  the  other  a  private  warehouse.  In  both,  grain 
was  received  for  storage,  to  be  mixed  with  other  grain  of 
like  quality,  the  owners  to  retain  the  title  to  their  respective 
portions  thereof.  But  whether  these  were  public  ware- 
houses or  not,  we  think  it  may  with  reason  be  held  that 
even  at  common  law  under  the  facts  appearing  in  this  case 
appellee  retained  his  title  to  the  oats  in  question.  Reynolds 
had  stored  a  large  quantity  of  his  own  oats  in  the  east 
house,  and  by  agreement  with  appellee  and  others  they 
Avere  allowed  to  store  their  grain  in  the  same  warehouse, 
with  the  understanding  it  should  be  put  into  common  bins, 
mixed  with  other  grain  of  like  quality,  each  owner  to  take 
the  risk  of  loss  by  fire  as  to  his  own  proportion  of  the  com- 
mon mass.  Under  this  arrangement,  appellee  stored  in  the 
cast  warehouse  3,300  bushels  of  oats,  and  Reynolds  gave 
him  a  receipt  therefor  as  follows :    * 

"  Evans,  August  10,  1893. 
Received  in  store  from  C.  D.  Munson  3,300  bushels  of 
mixed  oats,  subject  hereon  to  order  of  the  said  C.  D.  Mun- 
son and  the  surrender  of  this  receipt,  at  o\vner's  risk  of  fire, 
&c.     Said  grain  is  stored  in  East  Warehouse. 

J.  Reynolds." 

Appellee  swears  that  Reynolds  told  him  he  could  haul  in 
the  oats,  and  store  them  in  the  warehouse,  free  of  storage, 
as  long  as  he  wanted  to,  at  his  own  risk  from  fire.  In  this 
he  is  corroborated  by  Reynolds,  who  nowhere  swears  that 
he  had  purchased,  or  agreed  to  purchase,  appellee's  oats. 
As  we  have  already  stated,  these  oats  were  mixed  with  a 
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large  number  of  others  of  like  quality,  belonging  to  Rey- 
nolds and  others,  and  appellee  procured  insurance  on  his 
portion  at  his  own  cost.  We  think,  under  the  above  facts, 
each  individual  owner  would  be  entitled  to  retain  the  con- 

■ 

trol  and  ownership  of  his  particular  portion  of  the  whole, 
and  neither  of  the  parties  in  interest  would  have  the  right 
to  dispose  of  the  other's  share  of  the  entire  mass;  and  if  he 
did  so,  trover  would  lie  for  the  conversion. 

In  the  case  of  German  National  Bank  v.  Meadowcrof  t,  95 
111,  124-9,  it  is  said :  '*  Suppose  two  persons  were,  by  con- 
sent, to  mingle  their  grain,  and  one  were  to  sell  the  entire 
quantity,  could  it  be  maintained  that  the  other  had  no  ac- 
tion to  recover  for  the  loss,  or  that  trover  would  not  lie 
against  the  seller  or  the  buyer?  It  is  perfectly'  apparent 
that  he  might  maintain  trover.  By  the  intermixture,  nei- 
ther would  lose  his  legal  title  to  the  property,  as  that  unde- 
niably remained  as  it  was  before." 

This  rule  is  entirely  applicable  to  the  facts  of  the  case 
under  consideration.  There  is  no  pretense  there  was  any 
actual  sale  of  the  oats,  or  any  contract  to  sell,  by  appellee 
to  Reynolds,  the  only  contention  being  that  the  transaction 
amounted  to  a  sale  in  law;  but  we  think,  under  the  evidence, 
this  contention  is  not  sustained.  Unless  the  law  impera- 
tively required  it  we  would  not  be  inclined  to  hold  that 
appellee  had  no  right  in  the  oats  left  in  store.  Apjjellant 
could  obtain  no  greater  rights  in  the  oats  than  Reynolds 
had.  When  he  attempted  to  take  possession  of  all  the  oats 
in  both  warehouses,  his  receipts  called  for  13,000  bushels, 
and  there  were  at  that  time  over  18,000  bushels  stored  in 
the  east  warehouse  alone,  besides  a  large  quantity  in  the 
west  warehouse.  Reynolds  swears  that  he  and  appellant 
went  to  the  east  warehouse  and  looked  over  the  bins  and 
the  dimensions  of  the  house,  and  appellant  said:  "  You  must 
have  20,000  bushels,"  and  Reynolds  replied,  "No,  it  is  a 
little  over  18,000; "  and  at  the  same  time  he  says  he  informed 
appellant  that  a  part  of  these  oats  were  stored  by  various 
parties,  and  that  he  (appellant)  could  take  a  part  in  the  east 
house  and  the  balance  in  the  vvest  house. 
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It  thus  appears  that  appellant  was  fully  informed  of  the 
fact  that  others  besides  himself  and  Reynolds  had  an  own- 
ership in  the  oats  in  the  east  warehouse.  He  also  knew 
that  his  receipts  for  13,000  bushels  did  not  authorize  him  to 
seize  18,000  bushels  of  oats,  part  of  which  belonged  to 
others,  and  were  simply  in  the  warehouse  for  storage.  Cer- 
tainly it  can  not  be  claimed  that  the  equities  of  appellant 
were  superior  to  those  of  appellee.  There  is  no  reason  why 
appellant  should  be  permitted  to  take  the  property  of  ap- 
pellee to  pay  any  debt  which  might  be  owing  to  him  from 
Reynolds. 

We  think  the  judgment  was  just  and  right  and  should  be 
affirmed. 


Jerome  Howe  t.  Clark  Downey. 

1.  Trover— Cont;er«on  of  Qrain  Mixed  with  that  of  Other  Oumers. 
— ^This  case  follows  Howe  v.  Munson,  65  111.  App.  674. 

TroTer. — Appeal  from  the  Circuit  Court  of  Marshall  County;  the 
Hon.  TuoHAS  M.  Shaw^  Jadge,  presiding.  Heard  in  this  court  at  the 
December  term,  1895.    Affirmed.    Opinion  filed  Jmie  1,  1896. 

WiNSLow  Evans  and  Basnes  &  Barnes,  attorneys  for 
appellant. 

Fred.  S.  Potter,  attorney  for  appellee;  J.  H.  Jackson, 
of  counsel. 

Opinion  per  Curiam. 

The  questions  involved  in  this  case  are  precisely  the  same 
as  those  considered  in  Howe  v.  Munson,  65  111.  App.  674. 
The  reasons  given  for  aflBrming  the  judgment  in  that  case 
are  equally  applicable  to  this,  and  need  not  be  again  re- 
peated. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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Jerome  Howe  t.  Barney  Haugens. 

1.  Trover — Conversion  of  Grain  Mixed  with  that  of  Other  Parties, 
— This  case  follows  Howe  v.  Munson,  65  Dl.  App.  074. 

TroTer. — Appeal  from  the  Circuit  Court  of  Marshall  County ;  the  Hon. 
Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  Decem- 
ber term,  1895.    Affirmed.     Opinion  filed  June  1,  1896. 

"WiNsr^ow   Evans  and  Barnes  &  Barnes,  attorneys  for  , 
appellant. 

Fred.  S.  Poiter,  attorney  for  appellee;  J.  H.  Jackson,  of 

counseL 

» 

Opinion  per  Curiam. 

The  questions  involved  in  this  case  are  precisely  the  same 
as  those  considered  in  Howe  v.  Munson,  decided  at  this 
term.  (65  111.  App.  674.)  The  reasons  given  in  the  opinion  for 
affirming  the  judgment  in  that  case  are  equally  applicable  to 
this,  and  need  not  be  here  repeated. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Jerome  Howe  t.  Frederick  Honnersecker. 

1.  Trover— Convciwon  of  Grain  Mixed  with  that  of  Other  Parties. 
-This  case  follows  Howe  v.  Munson,  65  111.  App.  674. 

Trover. — ^Appeal  from  the  Circuit  Court  of  Marshall  County;  the  Hon. 
Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  Decem- 
ber term,  1895.  Affirmed.    Opinion  filed  June  1,  1896. 

WiNSLOw  Evans  and  Barnes  &  Barnes,  attorneys  for  ap- 
pellant. 

Fred.  S.  Potter,  attorney  for  appellee;  J.  II.  Jackson,  of 
counsel. 
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Opinion  pkb  Curiam. 

The  questions  involved  in  this  case  are  precisely  the  same 
as  those  considered  in  Howe  v.  Munson,  decided  at  this 
term.     (65  III.  App.  674.) 

The  reasons  given  in  the  opinion  for  affirming  the  judg- 
ment in  that  case  are  equally  applicable  to  this,  and  need 
not  be  repeated  here. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Charles  M.  Peirce  and  Walter  G.  Porter  r.  J.  S.  Garrett 

et  al. 

1.  Subrogation— 0/  a  Surety, — ^A  surety  who  pays  the  debt  of  his 
principal  will  be  subrogated  to  all  the  securities  and  equities  held  by  the 
creditors  against  the  principal. 

2.  Same — Contribution  Bettveen  Co-Sureties. — A  surety  who  pays  the 
debt  for  which  he  and  a  co-surety  are  liable,  will  be  subrogated  to  the 
rights  of  the  creditor  against  the  co-surety  upon  securities  given  by  him 
to  the  extent  of  his  right  to  compel  contribution  from  the  co-surety. 

8.  Same — Not  Affected  by  Change  of  Debt, — ^Where  a  mortgage  is 
given  to  secure  a  debt,  and  the  debt  becomes  merged  in  a  judgment,  the 
mortgage  stands  as  security  for  the  judgment.  The  surety's  right  of 
subrogation  is  not  affected. 

4.  As&iGV^tEST— By  Surety  of  Subrogated  Securities, — A  surety  pay- 
ing the  debt  of  his  principail,  and  tlms  acquiring  the  right  of  subroga- 
tion, may  assign  his  demand  and  equitable  claim  against  the  principal, 
and  his  assigns  will  be  subrogated  to  the  rights  of  the  creditor  and  may 
take  his  place,  with  all  the  securities,  rights,  remedies,  privileges  and 
priorities. 

Bill  to  Snlirogate  Securities,  etc.— Appeal  from  the  Circuit  Court 
of  Whiteside  County;  the  Hon.  John  D.  Crabtree,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded 
with  directions.     Opinion  filed  June  1,  1896. 

Charles  M.  Pikroe  and  Walter  G,  Porter,  attome3^s 
pro  86 ;  E.  F.  O'Riordan,  of  counsel. 

The  rule  is  that  a  surety  who  pays  the  debt  of  his  princi- 
pal will  be  subrogated  to  all  the  securities,  liens  and  equi- 
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ties,  rights,  remedies  and  priorities  held  by  the  creditor 
against  the  principal.  Ottawa  Bank  v.  Dudgeon,  65  111.  11; 
Lochenmeyer  v.  Fogarty,  112  111.  572;  Moore  v.  Topliff,  107 
111.  241;  Eice  v.  Rice,  108  111.  199;  Junker  v.  Rush,  136  111. 
179;  Brandt  on  Suretyship,  Vol.  2,  p.  479,  note  4. 

A  creditor  can  not  release  any  securities  or  surrender 
same  without  the  consent  of  the  surety.  Pomeroy's  Equity, 
Vol.  3,  Sec.  1419;  24  Am.  and  Eng.  Ency.  of  Law,  199; 
Ottawa  Bank  v.  Dudgeon,  65  111.  11. 

A  mortgage  in  such  a  case  is  regarded  not  only  as  being 
for  the  creditor's  security,  but  the  surety's  indemnity  as 
well.  Beaver  v.  Slanker,  Adm'r,  94  111.  175;  Phares  v.  Bar- 
bour, 49  111.  370. 

When  the  debt  is  changed  to  a  judgment,  the  mortgage 
is  changed,  in  effect,  to  a  security  for  the  payment  of  the 
judgment.  Wayman  v.  Cochrane,  35  111.  152;  Darst  v. 
Bates,  95  111.  493. 

A  surety  who  pays  the  debt  for  which  he  and  a  co-surety 
are  liable  will  be  subrogated  to  the  rights  of  the  creditor 
against  the  co-surety  to  the  same  extent  that  he  would  be 
subrogated  to  the  rights  of  the  creditor  against  the  princi- 
pal; and  he  succeeds  to  such  rights  by  operation  of  law. 
2  Brandt  .on  Suretyship,  Sec.  309;  24  Am.  and  Eng.  Encyc. 
of  Law,  226. 

A  bill  to  foreclose  a  mortgage  should  be  brought  in  the 
name  of  the  equitable  owner,  and  not  in  the  name  of  the 
payee  for  the  use  of  the  equitable  owner.  Irish  et  al.  v. 
Sharp  et  al.,  89  111.  261;  Winkelman  v.  Kiser,  27  111.  21; 
Sedgwick  v.  Johnson,  107  111.  386. 

Equity  treats  the  assignee  of  a  contract  which  is  assigned 
by  contract  or  by  operation  of  law,  if  not  assigned  at  law, 
as  the  party  in  interest,  and  affords  him  relief  in  a  proceed- 
ing instituted  by  him  in  his  own  name.  Dixon  v.  Buel  et 
al.,  21  111.  203;  Pomeroy's  Equity  Jurisprudence,  Vol.  3, 
Sec.  1277. 

The  law  is  that  any  cause  of  action  that  will  descend  to 
the  legal  representatives  is  assignable.  3  Pomeroy's  Equity 
Jurisprudence,  Sec.  1275. 
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That  possibilities,  choses  in  action,  expectancies,  etc.,  are 
assignable,  see  1  Am.  and  Eng.  Encyc.  of  Law,  827. 

The  rio;ht  of  subrogation  is  assignable.  Frank  v.  Traylor, 
29  K  E.  Rep.  486;  130  Ind.  145;  Harrisburg  Bank  v.  Ger- 
man, 3  Pa.  St.  300;  Johnson  v.  Amana  Lodge,  92  Ind.  150; 
Munford  v.  Firth,  68  Ind.  83. 

The  mortgagor  is  estopped  from  denying  the  indebted- 
ness.    Brockaw  v.  Field,  33  111.  App.  138. 

The  grantee  of  the  mortgagor  holds  the  property  de- 
scribed in  the  mortgage  as  a  primary  fund  for  the  payment 
of  the  debt,  and  it  is  his  duty  to  pay  it.  Drury  v.  Holden, 
121  111.  137;  2  Jones  on  Mortgages,  Sec.  1491. 

The  consideration  paid  by  complainants  can  not  be  inves" 
tigated  in  this  proceeding.  2  Jones  on  Mortgages,  Sec- 
1485. 

R.  L.  Flemino  and  A.  E.  DeManob,  attorneys  for  ap- 
pellees. 

If  one  of  several  sureties  pays  a  note  or  judgment,  he  is 
entitled  to  contribution  from  his  co-sureties,  but  his  pay- 
ment of  the  note  or  judgment,  unless  otherwise  expressly 
arranged,  satisfies  the  note  or  judgment,  and  his  remedy  for 
contribution  is  not  upon  the  note  or  under  the  judgment, 
but  by  action  against  his  co-surety.  2  Randolph  on  Com- 
mercial Paper  (2d  Ed.),  501;  Holman  v.  Rogers,  6  Tex.  91; 
Ilarbeck  v.  Vanderbilt,  20  N.  Y.  397. 

No  right  to  subrogation  arises  unless  the  person  seeking 
it  paid  the  debt  to  save  himself  from  loss  which  might  arise 
or  accrue  to  him  by  the  enforcement  of  the  debt  by  the 
creditor,     ^tna  Life  Ins.  Co.  v.  Middleport,  124  U.  S.  534 
Evans  v.  Halleck,  83   Mo.  376;  Dawson  v.  Lee,  83  Ky.  49 
Bishop  V.  O'Connor,  69  111.  437;  Howe  v.  JEtna,  57  111.  318 
Suppiger  v.  Garels,  20  III.  App.  625;  Tound  v.  Morgan,  89 
111.  199;  Beaver  v.  Blanker,  94  111.  175.    . 

It  does  not  arise  by  contract.  Hughes  v.  Hartford  &  Co., 
17  111.  App.  520;  Lochenmeyer  v.  Fogarty,  112  111.  583; 
Parks  V.  Cadwallader,  53  111.  App.  236;  Lock  v.  Duncan,  53 
111.  App.  375. 
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One  who  pays  a  debt  for  wliicti  he  supposes  himself  to 
be  bound  when  in  fact  his  obligation  had  ceased  by  opera- 
tion of  statute  or  otherwise  is  a  mere  volunteer  and  is  not 
entitled  to  subrogation.  3  Pomeroy  Eq.  Jur.  (2d  Ed.),  3, 
note,  page  2192;  Ide  &  Kimball  v.  Cummings,  3  Met. 
(Ky.)  327. 

Subrogation  is  a  personal  right.  Personal  rights  are  not 
assignable.  Small  v.  Stagg,  95  111.  45;  Bonnell  v.  Holt,  89 
111.  71;  Markoe  v.  Andras,  67  111.  34. 

Personal  rights  are  not  assignable  even  if  the  assignor 
expressly. professes  to  assign.  Richards  v.  Learning,  27  111. 
433. 

It  is  not  subject  to  sale  and  transfer  by  contract.  Keith 
V.  Horner,  32  111.  524. 

Even  a  surety  can  not  have  subrogation  unless  he  pays 
the  entire  debt.  Loeb  v.  Fleming,  15  111.  App.  503;  Brandt 
on  Guaranty  and  Suretyship,  Sec.  266,  page  360;  Wilcox  v. 
Fairhaven  Bank,  7  Allen,  270. 

Mr.  Justicb  Harker  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  sus- 
taining a  demurrer  to  a  bill  in  equity  presented  by  appel- 
lants and  dismissing  it  for  want  of  equity  at  their  costs. 

The  bill  shows  that  on  the  20th  of  July,  1893,  John  M. 
Boyer,  being  indebted  to  the  Third  National  Bank  of  Bloom- 
ington,  Illinois,  with  S.  S.  Porter,  G.  A.  Griggs,  John  Xic- 
coUs  and  E.  A.  Vencill,  as  sureties  for  the  Home  Nursery 
Company  in  the  sum  of  $8,400,  as  evidenced  by  a  promissory 
note  executed  by  them,  June  12,  1893,  executed  and  de- 
livered to  the  bank  a  mortgage  upon  185  acres  of  land  in 
Whiteside  county  for  the  purpose  of  securing  its  payment; 
that  the  mortgage  was  given  subject  to  a  prior  one  for 
$2,000  to  the  Anthony  Loan  and  Trust  Company;  that 
Griggs,  NiccoUs  and  Vencill  are  insolvent;  that  on  January 
22, 1894,  judgment  was  entered  upon  the  note,  for  $9,110.66; 
that  Porter  paid  thejudo:mentin  full;  that  Porter  assigned 
his  right   to  subrogation  as  co-surety  to  complainants  and 


686  Appellate  Courts  of  Illinols, 

Vol.  63.]  Peirce  v,  Garrett. 

procured  the  bank  to  assign  the  judgment  and  mortgages 
to  complainants  for  a  consideration  of  $2,000,  and  that  Boyer, 
on  the  9th  of  June,  1894,  and  long  after  the  mortgage  to 
the  bank  was  placed  upon  record,  conveyed  the  land  to  J.  S. 
Garrett.  The  bill  asks  for  a  decree  in  favor  of  complain- 
ants to  the  extent  of  the  rights  of  Porter  and  the  bank,  for 
an  accounting  to  ascertain  what  is  due  complainants  and 
for  an  order  of  sale  of  the  mortgaged  premises,  all  subject 
to  the  rights  of  the  Anthony  Loan  and  Trust  Company. 

The  demurrer  is  by  Garrett  and  wife. 

We  entertain  no  doubt  upon  the  proposition  that  Porter 
was  subrogated  to  all  the  security  of  the  bank  against 
Boyer.  The  doctrine  is  well  established  that  a  surety  who 
pays  the  debt  of  his  principal  will  be  subrogated  to  all  the 
securities  and  equities  held  ,by  the  creditors  against  the 
principal.  1  Story's  Equity  Jurisprudence,  Sec.  499;  2 
Brandt  on  Suretyship,  479;  Phares  v.  Barbour,  49  111.  370; 
Kice  et  aL  v.  Rice  et  al.,  108  111.  199;  Lochenmeyer  v.  Fo- 
garty,  112  111.  572. 

So  firmly  committed  is  our  Supreme  Court  to  that  doc- 
trine that  it  has  been  held  the  creditor  can  not  release  the 
security  which  it  holds,  to  the  prejudice  of  the  surety.  City 
National  Bank  of  Ottawa  et  al.  v.  Dudgeon  et  al.,  65  111.  11* 

Upon  the  same  principle  a  surety  who  pays  the  debt  for 
which  he  and  a  co-surety  are  liable  will  be  subrogated  to 
the  rights  of  the  creditor  against  the  co-surety  upon  securi- 
ties given  by  him  to  the  extent  of  his  right  to  compel  con- 
tribution from  the  co-surety. 

The  fact  that  the  debt  was  changed  to  a  judgment  before 
it  was  paid  does  not  affect  Porter's  right  of  subrogation. 
Where  a  mortgage  is  given  to  secure  a  debt,  and  a  debt  be- 
comes merged  in  a  judgment,  the  mortgage  stands  as  secu- 
rity for  the  judgment.  Wayman  et  ux.  v.  Cochrane,  35  111. 
151;  Dacit  v.  Bates  et  al.,  95  111.  493.  Satisfaction  of  the 
judgment  by  a  surety  paying  it  would  undoubtedly  entitle 
such  surety  to  an  action  on  the  mortgage. 

The  most  serious  question  in  the  case  is  whether  Porter's 
right  of  subrogation  is  assignable.     Whether  .the  collateral 
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security  to  which  a  surety  becomes  subrogated  by  reason  of 
paying  the  debts  can  be  assigned  so  as  to  enable  the  assignee 
to  maintain  a  suit,  is  a  question  which  has  never  been  pre- 
sented to  the  courts  of  last  resort  in  this  State,  so  far  as  we 
are  advised.  It  has  been  so  held  in  Indiana.  Munford  v. 
Frith,  68  Ind.  83;  Frank  v.  Taylor,  130  Ind.  145.  In  Harris 
on  Subrogation,  Sec.  199,  the  author,  after  stating  that  the 
surety  is  entitled  to  subrogation  in  a  court  of  equity  whether 
there  has  been  an  actual  assignment  of  the  collateral  to  him 
or  not,  says : 

"  Not  only  is  this  true,  but  the  surety  so  paying  the  debt 
of  his  principal,  and  thus  acquiring  the  right  of  subrogation, 
may  assign  over  to  any  one  his  demand  and  equitable  claim 
against  the  principal,  and  his  assigns  will  be  subrogated  to 
the  rights  of  the  creditor,  and  may  take  his  place,  with  all 
the  securities,  rights,  remedies,  privileges  and  priorities." 

To  us  it  seems  consonant  with  reason  that  if  the  satis- 
faction of  the  judgment  by  Porter  left  the  mortgage  still 
alive,  with  the  right  in  him  to  foreclose  to  the  extent  of  his 
right  to  compel  Boyer  to  then  contribute,  Porter  could  as- 
sign to  appellants  for  a  valuable  consideration,  and  they 
would  thereby  be  subrogated  to  all  the  rights  of  the  Third 
National  Bank  and  Porter  in  the  mortgage. 

Garrett  has  no  standing  in  a  court  of  equity  by  which  a 
foreclosure  can  be  defeated.  He  bought  the  land  for  one 
dollar,  subject  to  incumbrances. 

The  court  erred  in  sustaining  the  demurrer  interposed  by 
him  and  his  wife. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
directions  to  the  Circuit  Court  to  overrule  the  demurrer. 

Cbabtbee,  J.,  took  no  part. 


James  Lynam  v.  The  People  of  the  State  of  Illinois. 

1 .  Statutes — Construction  of  Sec,  63,  Criminal  Code.  —Section  58  of 
the  criminal  code,  providing  that  any  person  v^ho  shall  willfully  unneces- 
sarily expose  to  the  inclenoency  of  the  weather,  or  shall  in  any  other 
manner  injure  the  health  or  limb  of  any  child,  apprentice,  or  other  ^^er- 
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son  under  his  legal  control,  shall  be  fined,  etc.,  was  intended  to  enlarge 
the  scope  of  the  common  law,  and  to  make  it  a  crime  to  expose  a  child  of 
tender  years  to  the  inclemency  of  the  weather  regardless  of  consequences 
to  its  health. 

2.  Same — Exposure  of  Child — The  Defense  at  Common  Law. — At  com- 
mon law  the  act  of  exposing  a  child  to  the  inclemency  of  the  weather 
must  result  in  an  injury  to  its  health  in  order  to  constitute  a  crime. 

Indictment. — ^Exposure  of  child.  Error  to  the  Circuit  Court  of  Will 
County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  Jime  1, 
1896. 

Mebrs  &  DowNBY,  attorneys  for  plaintiff  in  error. 

Edward  C.  Akin,  State's  Attorney,  for  defendant  in  error. 

Cruelty  toward  weak  and  helpless  persons  takes  place 
where  a  party,  bound  to  provide  for  and  protect  them,  either 
abufes  them,  by  whipping  them  unnecessarily,  or  by  neglect- 
ing to  provide  for  them  those  necessaries  which  their  helpless 
condition  requires.  Exposing  a  person  of  tender  years  to  the 
inclemency  of  the  weather:  Eex  v.  Ridley,  2  Campb.  650. 
Keeping  a  child,  unable  to  provide  for  himself,  without  ade- 
quate food :  Rex  v.  Friend,  Russ.  &  Ryan,  20.  Or  an  over- 
seer neglecting  to  provide  food  and  medical  care  to  a  pauper 
having  urgent  and  immediate  occasion  for  them:  Rex  v. 
Meredith,  Russ.  &  Ryan,  46;  Bouvier's  L.  Diet.;  4  Am.  & 
Eng.  Enc.  of  Law,  952. 

Mr.  Pkesidino  Justice  Lacey  delivered  the  opinion  of 
THE  Court. 

The  plaintiff  in  error  was  indicted  under  section  53,  chap- 
ter 38,  of  the  criminal  code  of  the  statute,  under  the  head 
"  Cruelty  to  Children  and  Others."  The  section  provides 
that  "  any  porson  who  shall  willfully  unnecessarily  expose 
to  the  inclemency  of  the  weather,  or  shall  in  any  other  man- 
ner injure  the  health  or  limb  of  any  child,  apprentice  or  other 
person  under  his  legal  control,  shall  be  fined  not  exceeding 
8500,  or  imprisonment  in  the  penitentiary  not  exceeding 
five  years." 

The  indictment  charges  plaintiff  in  error  with  "unlaw- 
fully, unnecessarily  and  willfully  exposing  to  the  inclem- 
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ency  of  the  weather,  William  Lemay,  a  child  of  tender  years, 
to  wit,  eight  years,  then  and  there  under  the  legal  control 
of  plaintiff  in  error." 

Upon  trial,  the  jury  found  plaintiff  in  error  guilty,  and 
the  court  assessed  a  fine  against  him  of  $100. 

The  main  cause  assigned  for  error  by  counsej  for  plaintiff 
in  error,  is  that  the  indictment  was  insufllcient,  in  not  charg- 
ing that  the  health  or  limb  of  the  child  was  injured  by 
reason  of  the  exposure. 

There  is  no  complaint  that  the  conviction  was  not  sustained 
by  the  evidence,  as  charged  in  the  indictment.  The  in- 
structions given  bv  the  court  for  the  people  were  not  det- 
rimental to  the  plaintiff  in  error. 

The  interpretation  we  give  to  the  first  clause  of  the  sec- 
tion in  question  is,  that  it  made  it  a  crime  to  expose  a  child 
to  the  inclemency  of  the  weather,  without  the  exposure  re- 
sulting in  injury  to  his  or  her  health. 

The  second  clause  of  the  act  apparently  assumes  that  the 
exposing  of  a  child  to  the  inclemency  of  the  weather  would 
injure  its  health;  but  the  first  clause  does  not  of  itself  re- 
quire, as  a  requisite  of  the  crime,  the  health  to  be  injured, 
and  we  do  not  think  that  it  should  be  so  interpreted  on 
account  of  any  reflex  action  of  the  subsequent  clauses  of  the 
sentence.  The  statute  was  intended  to  enlarge  the  scope  of 
the  common  law,  and  to  make  it  a  crime  to  expose  a  child 
of  tender  years  to  the  inclemency  of  the  weather,  regard- 
less of  consequences  to  its  health.  At  common  law,  such 
exposure  must  result  in  injury  to  health  to  constitute  a 
crime.  Eex  v.  Hogan,  6  Eng.  Law  &  Eq.  553;  Shannon  v. 
People,  5  Mich.  72. 

It  was  also  by  the  statute  intended  to  make  it  a  crime  to 
in  any  manner  willfully  do  such  acts  as  to  injure  the  health 
of  a  child  under  one's  legal  contract.  The  legislature  has 
since  changed  the  wording  of  the  section  in  question,  so  as 
to  remove  the  ambiguity  but  not  to  change  its  legal  mean- 
ing as  we  here  interpret  it. 

The  sentence  and  judgment  of  the  court  below  is  there- 
fore aflBrmed. 

Vol.  LXV  44 
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POLICE  POWERS— Must  be  reasonably  exercised 631 

What  is  reasonable  exercise  of 631 

POLLING  THE  JURY— Upon  special  findings 845 
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POSSESSION—Of  land,  as  evidence  of  ownership 124 

Of  negotiable  instruments 471 

When  prima  fade  evidence  of  title 619 

PRACTICE— Challenge  tothearrayof  jurors 668 

Comment  on  the  suppression  of  evidence 805 

Failure  to  mark  instructions 469 

General  and  special  objections 154 

Joint  defendants  with  different  defenses 

Joint  suit,  joint  judgment 855 

Opening  and  closing 78 

Replication  to  defective  pleas 884 

Status  of  remanded  cases 548 

What  is  admitted  by  a  default 202 

When  the  court  may  direct  a  verdict  for  the  defendant 581 

Where  the  plaintiff  fails  to  appear 405 

Where  there  are  no  written  pleadings 228 

PRESCRIPTIVE  RIGHTS— Nuisances 407 

PRESUMPTIONS— Ownership  from   possession  of  negotiable  in- 
struments    471 

Where  a  minor  continues  to  reside  with  his  parents 127 

PRINCIPAL  AND  AGENT— Joint  liability  in  replevin 154 

PROBATE  COURTS— Powers  at  subsequent  terms 342 

PROCESS— Abuse  of 594 

PROMISSORY  NOTES— Alteration  of  indorsements 171 

Defenses,  recoupment  and  set-off 228 

Given  under  duress,  void 594 

Giving  an  old  one  for  a  new  one 816 

Judgments  on,  under  the  act  of  1895 69 

Joint,  and  joint  and  several 485 

Set-off 485 

Want  of  consideration 816 

PUBLICATION— Of  libels 51 

Of  ordinances 486 

PUBLIC  MONEYS — Misappropriation  of  by  county  treasurer 255 

PUBLIC  POLICY— Contracts  against 502 

PUNITIVE  DAMAGES— When  proper 819 

Consent  to  an  invasion  of  rights 319 

Instruction  as  to 819 

Q 

QUO  WARRANTO — Proceedings  in  contesting  elections 651 

R 

RAILROAD  COMPANIES— Convenience  of   the  public— Fencing 

tracks 444 

Duty  toward  animals  trespassing 644 

Duty  toward  stockmen 435 
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RAILROAD  COMPANIES,    Continued. 

Fencing  tracks — Cattle  guards 414 

Track  unfenced  for  the  convenience  of  the  public 414 

Flagmen  at  crossings 681 

Liability  for  niursing  persons  injured  in  their  employ 277 

Negligence  in  construjeting  fences 442 

Operation  of  locomotive  engines 142 

Running  at  an  unlawful  rate  of  speed 645 

Signals  approaclnng — Contributory  negligence 292 

Speed  of  trains  in  violation  of  ordinances. 485 

Use  of  ordinary  care  to  avoid  injury 644 

What  information  a  passenger  may  rely  on 485 

When  exempt  from  fencing  tracks 444 

When  not  liable  for  fires 21 

RAILROAD  CROSSINGS— Flagmen  at 631 

Liability  at,  not  to  be  avoided 461 

What  are — Determination  of 462 

REAL  ESTATE  AGENT— When  entitled  to  commissions 4(f2 

REAL  ESTATE— When  to  be  charged  with  the  payment  of  legacies.  826 

REBUTTAL — Of  evidence  of  fire  escaping  from  other  engines 22 

RECEIVERS— Of  building  and  loan  associations 181 

Fees  of,  for  transfen-ing  stock 182 

RECOGNIZANCE — When  not  necessary  on  continuances 878 

On  continuimces  before  justices  of  the  peace 878 

Scire  facias  on  forfeited  recognizances 878 

RECORDS— Proceedings  to  restore  when  lost 65 

RECOUPMENT— And  set-oflP  as  defenses 228 

RECOVERY— Of  money  paid  under  misapprehension 594 

Pro  tanto,  in  actions  ew  delicto ^ 218 

Upon  illegal  contracts 502 

REMANDED  CASES— Status  of 648 

REPLEVIN— Suit  on  bond 884 

Effect  of  an  omission  to  award  a  retomo  hdbendo 884 

Nominal  damages,  when  to  be  awarded 884 

REPLEVIN  BONDS— Sureties  on 384 

Nul  fid  record  to  a  declaration  on 884 

Nil  debet  to  a  suit  on 884 

Suit  on,  no  retomo  awarded 

RETORNO  HABENDO— Effect  of  the  omission  to  award 884 

RIOTS— Property  destroyed  by.    See  Mobs 672 

RULES  OF  COURT— Failure  to  comply  with 471 

8 

SALARIES-Of  officers 288 

Construction  of  the  term 288 

SATISFACTION— For  a  less  sum  than  the  amount  due 892 
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SCHGOLS—Employraent  of  teachers. •. 104 

Teacher's  certificate. 104 

Directors  must  act  at  a  meetiiig 105 

SCIENTER— In  actions  for  deceit 74 

SCIRE  FACIAS— On  forfeited  recognizance. 878 

Plea  of  non  est  factum  not  proper 878 

Plea  of  nid  tiel  record  presents  no  issue  for  a  jury 878 

What  questions  can  be  raised  on 878 

When  a  justice^  entries  can  not  be  denied 878 

SECURITY— Right  of  the  wife  to  require  from  her  husband Ifto 

SETTLEMENT  OF  ESTATES— What  orders  are  not  final 433 

Competency  of  witnesses 842 

SERVICES— Recovery  confined  to  the  contract 658 

SET-OFF— And  recoupment  as  defenses 228 

In  suits  to  recover  money  wrqngfully  paid  for  a  right  of  way.  478 

Joint  and  joint  and  several  notes 485 

Unliquidated  damages 281 

SIGNATURES  -Fraudulently  obtained 78 

SLANDER — Evidence  of  subsequent  acts  of  adultery 446 

Where  the  law  implies  malice 430 

^  Where  the  words  are  ambiguous 430 

Mi^gation  of  damages  in 480 

SOLICITOR'S  FEES— In  foreclosure  suits 205 

Not  to  be  taxed  as  costs 205 

SPECIAL  FINDINGS— Inconsistent  with  the  general  verdict 345 

Duty  of  the  court  to  enter  judgment  upon 845 

A  special  finding  is  not  a  finality 845 

Must  be  pronounced  in  (^)en  court 845 

"Right  to  poll  the  jury  on 845 

STATUTES— See  Construction  of  Statutes.    Act  of  1895,  con- 
struction of 68 

Sec.  5,  act  of  June  4,  1895,  negotiable  instruments 68 

Construction  of  the  act  to  indemnify  owners  of  property  de- 
stroyed by  mobs 572 

Par.  66,  Ch.  114,  R.  S.,  railroads  and  warehouses 101 

Sec.  16,  Ch.  52,  R.  S.,  exemptions 296 

Sec.  2,  Chap.  95,  mortgages 154 

Sec.  47,  Chap.  110,  R.  S.,  practice 202 

Sec.  2,  Ch-  116,  R.  S.,  records 65 

Sec.  64,  Ch.  121,  R.  S.,  roads  and  bridges 72 

Sec.  15,  Ch.  68,  husband  and  wife! 61 

STATUTE  OF  FRAUDS— Possession  imder  void  leases 489 

STATUTE  OF  LIMITATIONS— Defense  of,  personal 191 

When  it  is  the  duty  of  an  administrator  to  plead  it 191 

When  he  can  not  plead  it 191 

Effect  of  the  appointment  of  a  receiver 238 

What  does  not  prevent  the  running  of  the  statute 222 
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STOCK— In  corporationa 466 

Title  created  by  registry * 466 

The  certificate  is  not  the  stock  itself 466 

Transfer  of 466 

STOCKHOLDERS— Of  building  and  loan  associations 133 

Must  bear  the  burdens  ratably 132 

STREETS— Changing  grades  of 218 

SUBROGATION— Of  a  surety 683 

Contribution  between  co-sureties 683 

Not  affected  by  a  change  of  debt 682 

Cross-bill  by  sureties 255 

Rights  of— Sureties 255 

Priority  of  payment 255 

SUICIDE— An  affirmative  defense 813 

SURETIES— On  replevin  bonds a 384 

Assignment  of  subrogated  securities  by 683 

Kights  of— Subrogation 255 

Subrogation  of ' 683 

SURPLUSAGE— In  pleadings 825 

SURVIVING   PARTNER— Declaration  against    by  an  adminis- 
trator   48 

T 

TAXES— Payment  of,  in  suits  for  partition 233 

TEACHERS— Of  schools,  employment  of 104 

Qualifications,  certificate 104 

TESTATORS— Powers  of 261 

TIPPLING  HOUSES— Keeping  open  on  Sunday 107 

What  is  not  a  sufficient  keeping  open 167 

TITLE — Possession,  when  prima  facie  evidence  of 619 

TRANSFER  OF  STOCK— Delivery  of  the  certificate  not  essential.  466 

What  is  sufficient  as  a  transfer , 466 

TRESPASS— Mitigation  of  damages  in 208 

TRIALS — Improper  conduct  of  counsel 645 

Improper  remarks  of  the  court 668 

TRIALS  BY  THE  COURT— Questions  of  fact 637 

TROVER — For  conversion  of  grain  in  a  warehouse 674 

For  grain  in  a  common  mass 674 

For  grain  mixed  with  that  of  others 080 

TRUSTS  AND  COMBINES— Contracts  in  relation  to,  void ^03 

Recovery  upon  leases  in  violation  of  the  law 503 

u 

ULTRA  VIRES — When  not  a  defense  to  an  action  for  property  de- 
stroyed by  a  mob 573 

UNLIQUIDATED  DAMAGES— As  a  set-off 281 
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V 

VAMANCES— In  actions  of  tort 218 

Pleadings  and  proof — Surplusage. 825 

Proofs  must  be  confined  to  the  allegations 812 

VENDOR  AND  VENDEE— Actions  for  deceit 74 

VERDICTS — ^Against  the  preponderance  of  the  evidence 550 

Not  to  be  impeached  by  the  jurors 419 

Upon  conflicting  evidence. 70,  596 

When  conclusive 300 

When  it  may  be  directed  for  the  defendant 531 

Who  can  not  object  to  the  admission  of  incompetent   evi- 
dence   127 

VOLUNTARY  ASSIGNMENTS— Creditora  not  filing  their  claims 

in  time 548 

Creditors  pursuing  other  remedies. 548 

Sufficiency  of  notice  to  creditors 543 

Sending  notice  to  creditors 543 

w 

WAIVER— Of  a  demurrer 657 

"Ry  introducing  evidence 557 

Of  objections  to  a  dedimua — Depositions 009 

WARRANTY — Application  of  the  rule  caveat  emptor. 609 

WEIGHT  OF  EVIDENCE— Instructions  as  to 58 

Meaning  of  the  term 58 

WILLS— Powers  of  testators 261 

WITHDRAWALS— Building  and  loan  associations 181 

The  right  of 181 

Not  to  be  used  for  obtaining  unjust  advantages 181 

Not  affected  by  judgment 132 

Judgment  upon  notice  of 182 

Purpose  and  intent  of  the  privilege  of 132 

WITNESSES— Competency  of  an  administrator 472 

Competency  on  the  question  of  damages ' 878 

Competency  of,  in  the  settlement  of  estates 342 

Evidence  of,  after  death 88 

Tests  in  considering  the  credit  of. 486 

WORDS  AND  PHRASES—"  Weight  of  the  evidence  '* 68 

The  word  "  town  "—Fencing  railroads 414 

"  Ptoperty**  of  benevolent  associations 288 
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